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PREFACE. 


Thb recent very large growth of the case-law on the Code of Civil 
Procedure in British India has rendered it rather inconvenient to 
deal fully with the subject within the bounds of a single volume of 
daily practical use. To meet this difdculty, the whole subject is 
to be split up into several parts and each part is to cover a whole 
volume complete in itself without the necessity of any reference 
to the other parts. Partly with this idea in view and partly owing 
to the vastness of the subjects contained in this book which is 
scattered here and there in the Code of Civil Procedure, an attempt 
has been made to fully analyse the subject and to give it in a 
complete but at the same time a concise form, for fear of increasing 
the bulk of the book ; and it is hoped that this will become the drat 
part of the commentary on the Code of Civil Procedure which will 
be followed by the publication of other parts to complete the whole 
subject of Civil Procedure. The law relating to the Execution 
of Decrees contained in the Civil Procedure Code, the Limitation 
Act, and other Acts relating to Court-fees, Stamps, etc., has been 
collected in this book and arranged in a manner which naturally 
comes to the mind of the reader. The whole of the case-law 
applicable to the subject contained in the ofQcial and non-official 
journals and reports in British India has been collected and 
arranged under appropriate headings. The changes in law have 
been clearly shown where necessary and case-law on the repealed 
provisions has been referred to, though it is purposely avoided to 
deal in detail with the repealed law. The cases reported in the 
official reports have been cited only with reference to those 
reports; but those reported in the non-official journals and 
periodicals are cited as far as possible with reference to two of the 
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journals and it is tried to give the reference to the pages of 
the Indian Cases and All India Keporter where available, to avoid 
the difficulty of finding the full report of a case reported in a 
local journal of another province, as these two All-India journals 
are subscribed throughout India. 

The subject has been divided into chapters and headings 
and sub-headings in order to help easy reference. Special 
attention has been given to the subject of Sales in Execution, 
questions relating to Execution etc., of decrees, res judicata, and 
Liimitation for Execution. The different views of the various High 
Courts have been compared and the rulings for and against on 
a point as well as the distinguishing facts in each case have 
been especially laid down. 

The several notifications under various sections of the Civil 
Procedure Code relating to Execution and the complete lists of 
Courts thereunder are given in the six lists added in the Appendix. 
The latest additions of the important works on the subject have 
been consulted and my thanks are due to the learned authors of 
those works, some of which are. Mulla’s Civil Procedure Code, 
Agarwala’s Indian Practice, Kustomji's Limitation Act and 
Dr. Nand Lai’s Civil Procedure Code. 

It is hoped that this new treatment of the subject will be 
helpful to the Bench and the Bar. 

Jhblum, t S, B. SACHAR. 

2Gth October^ 1926. ) 
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CHAPTER I • 

WHAT DECREES MAY BE EXECUTED 

DE0BBB8 OF COURTS IM BRITISH INDIA, -The Ooda of Civil Pfooedute 
1908, la an Aot to ooDaolidate and amend the laws relating to the Procedure of the 
Oourta of Civil Judicature. The cart of the Code relating to execution extends to the 
^bole of British India except the Scheduled Districts. As to the applioaticn of the 
Code to- the Scheduled Districts, see infra* 


Preamble of the C. P. Code, 1908.—“ An act to 
consolidate and amend the laws relating to the procedure 
of the Courts of Civil Judicature. ” 


S. 1 (3). — This section extends to the whole of British 
India. The rest of the Code extends to the whole of British 
India except tbs Scheduled Districts. 


“ British India ” means all territories and places within 
His Majesty’s dominions which are for the time being 
governed by His Majesty through the Governor General of 
India or through any Governor or other officer subordinate 
to the Governor General of India. [General Clauses Act 
X of 1897, S. 3 (17).] 


These words do nob inolude the territories of Native States and Prinoes and 
in alliance with His Majesty. 191 P.R. 1888. [See “ Foreign Court,” 4n/ral Aden th 
Laccadive Islands, the Andaman and Nicobar Islands and Ajmere and Marwara in' ifc 
Centre of Bajputana are declared to be parts of British ludifs by Acts XIV and xv**# 
1874. 9 B. 944. Singapore is not in British India. [Straits Bettlementa Act iLb 
a. 1.] British Burma is in British India. 13 O. 991. The land assigned f th* 
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parpoBe of eBtabliahiog » OivU Station in a Nativa Stake is not a part o! British India. 
14 Bom. L.R. 876, The Oivil Station at Wadhan ie not a part of British India. 14 
Bom. li.R. 877 (diseeotiog from 9 B. 344). The Civil Station at Bajkote is not in 
British India. 10 B. 166. The Province of Kathiawar is not wholly British Indian 
territory. S8 O. 919. Any newly acquired province becomes on its annexation a part of 
British India. 1 Bouloois 161. The Britieb Oantonment of Beocnderabad is not a 
part of British India. 91 0. 177* 

DEOBEES OF COURTS IN SCHEDULED DISTRICTS.— Bobednle I to the 
Bohednled Distriots Act, XIV of 1674, oontaios a list of Sobednled Distriots. (See Iii9t 
A.) As above etaied the provisions of the G. P. Code did not extend to any of these 
Distriots. Bat B. 6 of the above Aot empowers the Local Government with the previous 
sanation of the Governor General in Council to extend to any of these Dietriote any 
enaotmente in force to Britieb India ; and the whole of the 0. P. Code has accordingly 
been extended to eeveral Scheduled Distriots. iFor a list of such Distriols. eee Lisf B.) 
Therefore it follows that the Crurta in the Scbeduled Districts given In the list B may 
execute their decrees according to the law laid down in tbs 0. P. Code. 8.43, O.P. 
Code, provides for the execution of decrees passed by Oonrte of the Scheduled Districts 
by Ooacis in British India cA which the provisions relating to exeootion do not extend 
(e.p., the Oonrta in the Sobednled Disfiriots), IQ G. 366. 

S. 43. — Any decree passed by a Civil Court established 
in any part of British India to which the provisions relating 
to execution do not extend,... .may, if it cannot be executed 
within the jurisdiction of the Court by which it was passed, be 
executed in manner herein provided within the jurisdiction 
of any Court in British India. 

The whole of O. P. Code applies to Berar so far as it may be applicable without any 
distinotion as to power of revision. 6 1.0. 499 = 6 H-L.R. 49. The notification extend* 
ing the provisions of the O.P. Code to Jalpaigari did not apply to the Bhutan Doare as 
Aot XVI of 1869 expressly excluded it. Bat after the repeal of this Aot by Aot Vll 
of 1896, the C.P. Code applies in the territory of Bhutan Duare. 4 C.W.N. 967. The 
words “ established in any park of British India to whiob the provisions relating to 
execution do not extend ” are added in eeotion 43 to make it applicable to decrees 
passed by (be oourte in the Bobeduled Districts. 


DECREES OP FOREIGN COURTS. — “ Foreign Courfc ” means a 
court which has no authority in British India and is not 
established or continued by the Governor General in Council. 
[S. 2 (5)] . 

The two eBsentiale ate that (I) ths courts must be situate beyond the limits of 
British India, and (3) the oourte must have no authority in British India or must not 
be established or oontinued by the Governor Oeneial in Ooanoil. The Privy Oounotl 
is not a foreign court. Though it ie situate beyond the limite of Britieb India, it is in* 
vested with judioial antbority within British India. 8 B. 671. [vide Report with Bill IV 
of Aot X of 1877]. Any other oonrt in England la a foreign ooort. 6 B. 671. 6 B.H.O. 
0.0* 900 : 36 Oi 611 : 31 0. 974, Ooutls in Sootlaud and the Ooloniee are foreign 
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oonrt. 191 P.R. 1868 ; 119 P.R. ,894 ; 66 P.B. ,889 ; 99 o! 9 M P O ! InA - n I®" 
18 ft foreigD ooDct. 83 M. 463 SOM liQ a »»»*» - « *» P.O, Aooart la Oeyloa 

33 "'rM* 4 ” 6 rp‘“- * « V M 106 ;6°B ' 999 " Tu 

s ’\?:a\T„r4Vetv? 

.v:.ror:o^“rl“4v:‘i- - =ri; 

in thi r9®p°.r'“rT notification 

in the Gazette of India declare that the decrees of any civil 

or revenue courts situate in the territories of any Native 

Prince or State in alliance with His Majesty and not estab 

ished or continued by the authority of the Governor General 

BrSrr^ executed in 

Britist indf been passed by the courts in 

aaa 

RKSTBICTIONS OM THE EXBGOTION OP SDOH DEOREES — Th 

BB .f tho, had beeo paeeed by the ootJtte of British India >• related n«t . 
axaaatioa and has not the effaot of trivir... - j elates only to the mode of 

moot o( a Britiah Court 37 M B J S 3 b a -•■» inoideDla of a judg- 

the exeeulioo of a dooroe Ta “b’e re'aiaL; o S' «■ O-P- Code, lor 

the Code. 89 M. 733 ; 16 B. 9^6 ; .6 bnn T 47“r-“40 B 

a Beilieb Indian Oonrt oreontiog a deoree n.e«,a K ° “““Patent to 

(that ie one in reapeot of wZh a notifie.tion 8 '“te 

^r=u£S if ' - r 

Ifl and 14 . O.P. Ooda? i«/ra. ' pUoed on eueh daoroee. see eeotions 

DIBORBTIONARY POWER OP COURT —H is t 

oonrt .0 exeonte the deoree or re, nee ite egeontion.'di'ra Voi^arH'w'lN.'Vod” 
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ill C< 646i a oase io which the copy of thateootd was Doi aigoed by the jadge bnt by 
the Sariehtadac). 89 M. 31 : 15 B. 316 ; 83 I.O. 193 <M). 

SIHDLTAHEOUa DEOBEBS IN BRITISH INDIA AND IN FOREIGN TBBRl- 
tort. — T he exietenoe of a d«ocee in Foreign territory is no bat to the ezeontioD- 
of a decree of a oonct in Btitieb India, though the latter formed the oaoBBOt action tor 
the former. 7 0. 83. 

NODES OF ENFOROBHENT OF SDOH DEOBEES.— (i) An application for ezecu' 
tioD lies in reapeot of euob judgmente obtained in the favouzed Native Btatea under 
B. lit O.P . Oode, as above deooribed. 

(ii) A suit may be brought upon enoh foreign judgmente and decree obtained there ■ 
in under the conditione mentioned in Be. 13 and 14 O.P. Oode. 33 0. 332 P.O. ; 16 W. 
B. 600 ; 3 B. 193 : 191 P. E. 1668 : 1 W.B. 107 ; 37 M.D J. 636 ; 7 M. 161 ; 31 B. 86 r 
7 M. 105 ; 1990. A.W.N. 148 ; 3 M. 337 (eontra was held in 6 B. 393, wbioh ia 
dieeented from in P.O. and other lolinge). 13 O. S5, holding that a Britieb Oonit ia not 
competent to execute a decree tranelerred to it by any Oourt in a Native State out of 
Beitlsb India is not therefore good law taken generally with zeepeot to all Native Btatea. 
Under the old Oode there wsta a distinction between the Aaiatio and African Courta on 
the ooe side and other foreign ooarta on the other, whiob has been removed by the 
present O.P. Oode. Bee B. 13, Degal Obaages. Therefore when a suit ia instituted 
in Bcitiah India on the judgment of the oourt of a Native State, the Britieb Oourt te 
pceoluded from enquiring into the oaee except ae provided by the eevecal olaueea of 
B. 13. O.P. Oode. 13 P.W.R, 1916. Where a suit ie brought on a foreign judgment 
and the latter is not on the merits the plaintifi must prove bis oaee apart from the 
judgment sued upon. 11 P.R. 1919. 

LIMITATION FOR THB SUIT. — The period of limitation for a suit on a foreign 
judgment ie six years from the date of the jodgmeot under B. 117 of the Icdian 
Limitation Aot. 4 W.R. 107 ; 8 W.R. 33. 

limitation FOR EXEOUTION OF FOREIGN DBQREB8.— The l^w of limitation 

applicable to a deoree of a foreign state is the law whiob would apply if the decree bad 
been passed in a Court in Briiisb India. 14 O. 670 ; lO B. 604. 

NOTICE TO THB dUDQUBNT DEBTOR.— When an applioation is made to execute 
a decree of a (oceigo oourt, notice ought to be issued by the sxeoating oourt to the 
judgment-debt u to appear aod elate bis objeoliooe it any to exeoution. 66 1,0. 
492» 1935 M. 788. 

REOISTRAR OF TBB SMALL CAUSE COURT —A Judge of a Preeidenoy Small 
Cause Court has power to execute tbe decree of a foreign oourt traneferred to it under 
S. 44 but tbe Registrar of tbe said oourt hae no jurisdiotion under 8. 13 or 36 of 
tbe Presideooy Small Cause Coaris Aot to iseue pcooesa in ezeoution of a foreign 
decree. 40 I. 0. 670- (1917) M. W. N. 49S. 

S. 13. — A foi’eign judgment shall be conclusive as to 
any matter tberebj^ directly adjudicated upon between 
the same parties or between parties under whom they or 
any of them claim litigating under tbe same title except — 

(a) where it has not been pronounced by a Court of 
competent jurisdiction ; 
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(6) where it has not been given on the merits of the 

case ; 

(c) where it appears on the face of the proceedings to 

be founded on an incorrect view of inter- 
national law, or a refusal to recognise the 
law in British India in cases in which such 
law is applicable ; 

(d) where the proceedings in which the judgment 

was obtained are opposed to natural justice ; 

(e) where it has been obtained by fraud ; 

(y) where it sustains a claim founded on a breach of 

any law in force in British India. 

LEG&L CHANGES :-~The ootreepondiog 8. 14 ot tbe old Code of 1861 ran as 
'lollowB • 

Ho foreign jadgment ehall operate as a bar to a sait in Bcitieh India— 

(a) it it hae not been given on the merits of the oaee : 

(b) if it appears on tbe faoe of the prooaediogs to be founded on an inoorreot 

vien of international law or of any law in foroe in British India : 

(o) if it is* in the opinion of the court before whioh it is produced, contrary to 
natural juetioe : 

(d) if it has been obtained by fraud : 

(a) if it Bustains a olaim founded on a breach of any law in force in British 
India. 

Where a sait is instituted in Britieh India on tbo judgment of any foreign oonrt 
5n Asia ot Africa exoept a Oonrl of Rsoocd eatabtistasd by Liottere Patent of Her Majesty 
or any pcedeoessot of Her Majesty or a supreme oonsulat oouct established by an 
order of Her Majesty in Council, the oouet in which the suit ta instituted shall not bo 
preoladed from inquiry into merits of tbe oaee in whioh the judgment wae passed. 

1. Clause (a) ie new. 

The last paragraph of the old seotion in the Coda ot 1H62 has been omitted, 
thne removing tbe distinotion in tbe case of all Asiatio Oourts. 

SCOPE.— The principle upon whioh aotione on foreign jadgments rest is that the 
jadgment of a oourt of oompetent jarisdiotion imposes a duty on the defendant to 
abide by it (see 13 M. 496 ; 30 M. Ill) also 6 B. 392 Tbe oourts of British India 
are guided by the same principles as are adopted by tbe oourts of Ejngland, in oon* 
sideeing the effect of foreign jadgmente, 10 M. ill ; 8 M. 173. A foreign judgment is 
ooQolnaive as to the matter thereby adjudicated upon exoept as provided in this 
seotion. 9 But. Ii.T. 106 ; 3 I*. 307. 


foreign JUDGMEHT.-Foreign “ judgment ” 
judgment of a foreign court [S. 2 (6).] 


means the 
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Tot the defioikioo of foreign eonit ” eee supra.— An aot of State oaonot be regard" 
ed as analogoas to a foreign jadgment. 17 B. 630. 

Shall be coDClaslve.— A jadgment of a foreign ooort shall be oonolneive anlese 
the deoiaion is inoperative by reason of one or more of the oiroamstanoee mentioned 
in the seotios. If a enit is diamiaaed by a foreign oourt, a seoond snit will fail in a 
British Indian Oonrt on the original oanse of action if the oonditiooe specified in 8. 13 
ate fulfilled. 13 B. 334 ; 8 B.H.O, 0.0. 300 ; 9 B. 346. 

BNQDIRT BY THE EXEOUTINQ GOOBT.-a British Oourt executing a foreign 
decree hae power to enquire whether the foreign court baa jariadiotion to paae the deoree. 
103 P. R. 1892 : 18 Bom. L.R. 486 ; 3 M. 337 ; 31 A. 17 ; 66 P.B. 1889 ; 34 B. 86. The 
jndgment of a foreign oonrt oan be prima facie evidenoe of jurisdiotion. 38 C. 641. 

OL. (A) SabralsaiOtt to Juriidictlon. — The queetion whether a eubmieeion to 
inrisdiotion is voluntary or under darees ie one of fact in each oaae. If the submieston 
is for eaving property it is not voluntary even thongb a written atatemeot is filed 
objeoting to the jurisdiction and raiatng a defeooe on merita, 37 M.L.J, 635»16 M, 
D. T, 479 . 37 M. 163 I 39 M. 34 P.B. See 16 Bom. L.R. 630 {eotHra 3 M. 407). 

A Foreign judgment in a oaae in wbiob the defendant appears and defenda the enit ie 
efleotive and within juriidiotion even though the oourt had no jariadiotion over the 
defendant. 39 M. 733 ; 3 M. 400 ; 8 M.H.O.R. 14 ; t39 B. 34 ; 3 M. 407. But if the 
defendant protests against the juiiadiotion and then ptooeede to defend the euit the 
jodgment ie a nullity. 3 M. 407. The proteet agaioat the juriadiotion must be made 
at an early stage, otherwise it wonld amount to eubmieeion. 7 M. 106. A defendant 
engaging in a euit a pleader to defend the oaae who has no ioetruotioos from his 
olient in the oase ia not said to have aubmitted himeolf to the juriadiotioa of the court. 

18 M. 337. An objection taken in the foreign oourt of first inslanoe as to the juriadio* 
tioD of the oourt, but not peraieted in the appellate oourt amounts to eubmieaion to 
foreign court. 29 I. 0. 456. A defendant must be deemed to have submitted to the 
iariediotion it he applied for leave to defend the aotion. 33 M. 469, A Foreign 
oourt has no juriediotion over a person who has never sobjeoted himself by any aots of 
hia to the authority of each a court, 36 0.931. A foreigo judgment will be binding 
only against the parties to it, and not otbeie though they be partaers with the former. 

6 M. 373. A party who hae submitted to the juriadiotion of a foreign oourt is bound 
by its judgment where auoh judgment ie within juriediotion aod is not against natural 
justice. 90 M. 393. II a pcraon as plaiotifi. eeleoted a oourt of foreign oouotry ae the 
one inlwbiob to sue, he oannot afterwards say Chat the judgment is not binding on 
him. 6 Q.B. 161 ; 3 B. and Ad, 767 ; 3 M. 400, Submiesioo is not voluntsry if the 
appearaoae is made only to save property wbiob is in the bands of a foreign court. 

39 M. 34, Where a defendant submitted himself to the juriediotion of tbe oourt by 
giving a power-of-attornoy to an agent, the defendant ia bound by tbe judgmont. 

47 M. 977 ; 87 M. 163. A deoree passed tz parte againet a person in abeentum ia a 
nullity. But when euob a deoree ia tcanaferred to a Btilieh Indian Court for exeontioa 
and the judgment-debtor appears in tbe oouraeof execution proooediags and takes no 
objeotion to tbe juriediotion of tbe foreign oourt aod tbe validity of tbe deoree and allows 
his property to bo sold in ezeoution prooeedinge. be ie deemed to have submitted to tbe 
juriediotion of tbe foreign court and cannot eobarquently bring a euit to aet aside the 
sale. 80 I. C. 764a26 Bom L.R. 393. A defendant who raises objeotion in a suit and 
takes the obaooe of getting a deoree in hia favour ie eaid to have aubmitted to tbe jatie- 
diotiou even though be raieea an objeotion ae to jurisdiotion of the Court. 39 B, 34 : 8 M. 
S.O. 14 : 7 U. 184 ; 16 M. 02. A defendant who raises no objection as to juriadiatioo is 
deemed to have eubmitted to its jariadiotion. 33 M. 469. The mere intention of avoiding 
an inoonvenienoe that might happen in the futore does not make the defendant’* 
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#ppearanoe involuntary and the judgment ie binding, 39 M, 733. The qneation ot 
jnrifldiotion depende on the oonsideration whetbei the deleodant owed, at the time 
the euit was btonght, allegiance to the Foreign Ijaw, either permanently oe 
temporarily, ot voluntarily eubmitted to the foreign juriadiotion, 18 M. 496, 

Reildenoe within the jorUdlotlon of the Foreign Ooark.-* Where a person 
reeidee or oacries on bneiaeae within the jnrisdiotion ot a foreign ooart he is bound by 
the judgment of snob foreign court, 33 O. 323 P.0, ; 40 B< 55L ; 30 M. 113, Persons 
who carry on businesa through an agent submit to the jurisdioiion of the territory by 
giving the agent power to institnte and defend suits. 37 M. 163 « 39 O. 509 ; 38 0. 641 : 
33 0* 333 P.O. B>34 P.R, 1898. The faot that the defendant waa oatrying on huainese 
in the foreign territory through hie pattnera ie no reaaon for bolding that he waa 
ooDstruotively reeidiog there. 30 M. 113 (approved in 34 B. 66). The mere going to 
the foreign territory temporarily or to purchase goods will not give jnriediotion to 
the QourC in it. 13 M. 496 ; 1 M. 196. O, XI, t, 1 (e) ol the Boglish Judioature Aot 
oonstituting a legislative Aot of the Sovereign power regulating the jariediotion in 
the oaae o( a British aubjeot reeident in British India and outeide the ordinary 
jnriediotion of the English Gouets gives the Eogltsb Courts juriediotion over the 
British subjeote who ace natives of Britieb India, and a judgment ot an Eoglieb Court 
against anoh a person is witbio jurisdiotioD. 36 C. 641 : 76 P.R, 1909; 35 I.O, 741» 
6 Bar. L T. 106; 40 M. 113=>3 I.O. 693 — 3 B.Ii.R. 81. A Bcttish Court does not 
reoognise the jucisdiotion of a foreign Court if the defendant did not teeide in the 
jariediotion or did not eubmit to its jarisdiottoo. 36 O. 93 ; 4 M. 359 ; 36 M. 544 P,0 ; 
30 M. 113 : 33 M. 458, 

Possessing Immoveable property wUhIa the Jarlsdlction of the Foreign 
Court. ~Whsn a person possesses immoveablelpropecty in a focaigo oounicy, the Courts 
in that oountey have power and juriediotion to deal with suah property. 20 M. 113 ; 4 
Beog. 686 ; 3 Maoq. 99, Bat suob Qourts have no jurlsdiotion in psrsonam over the 
posseseor (1908)1 K.B. 303 ; 20 M. 113 ; 33 O. 233 P C.; 18 M. 337. The Courts 
of a foreign oouotry have no juttsdiotion to adjudicate upon the title or the right to the 
poBSeeeion of any immoveabie property not situate in euah oountry, or generally to 
give redress lor any injury to snoh immoveable property. In the oasa ol judgments 
as to immoveables, the foruvt rei sites is absolutely oonoluaive. 37 I.O. 404 — 31 M.L.T# 
316. 


Agreement to submit to the juriediotion. -^Where there is an agceemont to 
submit Co the jacisdiotion ot the Foreign Court, the judgment of suob ooutt is binding 
on the parties. (1874) L-R. 9 Ec, 345 ; 32 M. 469 ; 37 M. 163. 

Snbjeot of the foreign territory, — a foreign judgment is oonolustve in an aotion 
on that judgment i( the defendant was a subjsot cr resident of the country in whiob 
the judgment wss rendered, but the mere making of the ooDtraot does not give juciS' 
diotion. I M. 196 ; 13 M. 496 ; 34 P.R, 1898 P.C. 

Qanse o^ aotion arising la the foreign territory.— A decree based on a 
oontraot imposing personal obligation upon an absent foreigner ie not oountenanoed by 
Comity of Nations only beoau^e the defendant entered into tbe oontraot in the territory 
ol the foreign oourt whiob passed the decree. 32 M. 469 ; 40 B. 551 ; 33 Q. 23 P.O, ; 1 

M. 196, 77bea tbe oause ol aotion did not arise in the foreign Court, it bad no 
jariediotion. 66 P R. 1889. 

Abtenoe of the defendant.— A judgment ol a foreign Court passed in absentiim 
against a person who at the time ol suit or judgment wae neither permanently oe 
^mporanly resident in, nor the eubjeot of the same oonntry, cannot be enfocoed against 
m in ritieh India, 39 O. 609 ; 33 M. 469. A foreign jndgment obtained ee parfe 
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ag*iDflt a aeteodant desocibed bb a ceBideat ol Bdtish India oanoot bind kbe detandant* 

T I.O. 8M-a M.L.T. 387 : 33 M. 469. 

Oviog allegiance to the Blate. — When the defendant is neithec the resident ol 
the foreign state nor ia a domiciled sabjeot nor owes allegianoe to that state, he is not 
enbjeot to the jarisdiotion of the foreign oourt. 33 0» 333 PiO I 30 113 • 36 O, 971« 

Law determining jorladlotlon of Oonrts. — Whether a foreign oonrt ia or is not 
a oonrt ol competent jarisdiotion within the meaning ol clause (a) has to be determin- 
ed in Boeordanoe with the principles of international law and not in aooordanoe with 
the law of the oonntry in wbioh the foreign oonrt ie eitnatedi 39 Mi 733 F.B. ; 3 Mi 
407 i 191 P.Ri 1886 ; 36 O. 991. It ie diffiooU to de&ne in general the prinoiplea ol inter- 
national law for all natione. The oasee above referred to give an idea of the law 
prevatliog in India. Where a British subjeot living in India oontraoted with a person 
in London for the sapply of newspaper and failed to pay the subeoription for the 
paper, it was held that the ooart of the King’s Beoob bad jarisdiotion. as there was a 
breach of oontraot whiob ebould have been performed within the jarisdiotion of the 
English Oonrt, 3 8. L.R. 61i 

OL. (B). — This clause refers to those oases where the oontcoversy rateed in the 
action has not been the sabjeot of direot adjodioation by the Conrt. 40 M. 113 P.G. : 47 
M. 877, A foreigo judgment in favour of a plaintiff or a detendaot omitting to answer 
ioterrogatoriee ie not a jodgmeot on the merits of the oase and benoe is not entoroeable 
in India. 40 M. 113 PiO. Under the new Code as the oonolnding portion of Bi 14, O.P. 
Code, has been omitted, the British Indian Charts cannot in a eait instituted on tbe 
baeie of a foreign judgment loquiro into the merits ol the oase except on the points apeoi- 
fiad in olausee fa) to (fi of B. 13. 13 P.W R. 1916=34 I.O. 365. A foreign jadgment, 

in a suit in wbioh the defendant’s solioitoe aooepts eummooe and makes appeataooe on 
bis behalf, and whiob is made after a regular trial by Judge and jury in Eoglaud is a 
judgment on merits, even though the defendant was suddenly oailed away from 
England to India on the outbreak of war. 41 A. 631. A wrong view ae to onue will not 
have the eSeot of reoderiog a foreign judgment one not given on meiite. 41 M. 306- 
Whece a suit ie brought on a foreign judgment and the judgment is one not on merits, 
the plaintiff muat prove bis oase apart from the judgment sued upon under 8. 13 fb) 
and (d) of the O.P. Code. 14 P.R. 19l9i A judgment aooordtng to the law of the 
foreigo oourt ie ou merits. 4 W.R. 107. An ex purts judgmeut is not Deoeesatily 
on morite. 41 P.L.R. 1910. When ’.he absentee deteadeota had no knowledge of the suit, 
a foreign oourt’e dcoision will not be binding. 38 0. 641. A dismiscal ol the suit on the 
point of limitation ie not on merits eo as to preoludo another eait in British India on 
the samo oauee of aotion exoopt where the foreign law extioguiehes the rights. 83 M. 
469. A foreign judgment pesaod ex parte with juriediotion and aooocdiog to the 
English law of limitation but without regard to the law of limitation which re in loros 
in British India is oonolueive in a suit in Indian Ooucte based on the jadgment. 3 
B.L.R. 61. 

HoD-obsevvaooe of strict prooedure. — Foreigrr judgmecte are binding upon 
the patties thereto in British Indian Courts oven though the tormalitiee of prooedure 
which ought to have been observed by the foreign Court, were not obeerved. SO M. 393. 
A defendant ie bound by the judgment in a foreign oourt against him as representative 
of hie father. 3 M. 337. A foreign judgment ootained ex parte against a defendant as 
a resident of British India oannot bind the defendant, 7 1.0. 810 = 8 M.L.T, 387 ! 33 
M. 469- A suit oannot be brongbl on a toreiga jadgment when it is not one for an 
asoortained sum of money. 9 M.L.7. 63. When a foreign judgment is pleaded as a bar 
to a suit in British India, it mast be proved that the judgment relied upon is that 
ol duly and regularly constituted Oourt of law having iudepeodent jatiadiotion to try 
4he matter in dispute and is decided flually. 2 P.R. 1889* When limitation bats the 
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cemedy bak does not ezkiogaieh the ligbti the jadgmeat ol a loeeiga Oonet is not open 
to objeotion that the eait was batted by the law ol limitafetoo applioable in the ooaotry 
where the oontraot was made. 3 M. 400. When the defendant appeared and bad an 
opportunity of defending - the aotion and he applied neither foe extension ol time not for 
reopening the case, the judgment is held to be on the merits of the case. 20 1.0. 971. 
Iztegnlarity ol prooedute is safBoient to refuse ezeoation of the foreign judgment. 3 M. 
400. Where a notice to the defendant was served on his agent who bad power*of'attozney 
to sue in the Courts of Oelyon and to appear in any Court in Oejrlon either as plaintiff 
or defendant, and the case is allowed to proceed ix parte, the ex parte judgment is 
considered as on merits. 47 M. B77. Where a defendant oontested a suit filed against 
him in the Biraits Settlements by filing a written statement on the date of the final 
hearing the defendant’s solioitor stating he had inetruotions, and the court after hear* 
ing the plaintifi’a evidenoe gave a judgmeut, it was held to bs one on the merits so as 
to act as rra judicata. 57 I.O. 743»(1920) M.W.N. 413, A wrong view as to the legal 
liability of a party or as to onus nevertheless makes the judgment one on merits. 41 
M. 20S. A judgment of the Boglisb Court obtained by default oannot be sued upon, 
it not being a judgment on the merits. 34 Bom. Ij.R. 1315. The court wbioh enter- 
tains a suit on a foreign judgment oannot make an enquiry into the merits of the 
original claim. 46 A. 199. 

01<. (0).*— The mistake must be apparent on the face of it. Where a decree ot the 
court of a civil judge of Ooooh Bebar was sent for exeoutioo to a British Gourt and the 
oopy of the record, instead of being signed by the judge was signed only by the 
eariebtadar, the executing court acted properly iu sending back the record. 14 O. 
546. An inoorreot view ol the law ol British India or loternational Law is a ground 
lor impeaching the foreign jadgmeot. 191 P.R. 1666. 

Oil. (D).— A foreign judgment obtained without notice ot the proceedings to the 
defendant is opposed to natural justioe. 5 B. 333 ; 9 B. 346 ; 11 B, 341 ; 13 M. 496 ; IS 
Bom. L.R. 486; 191 P.R. 1688; 8 B.H.O.R. 200 ; 66 P.R. 1889. A mere incorrect 
view ot iaw by a foreign Court will not give juriadiotion to our Courts to say that the 
judgment is opposed to natural juslioe. 41 M. 305. It is not competent to Civil Courts 
exercising juriadiotion outside the Agenoy area to pass a decree for the sale of proper- 
ties situate within the area. When each a decree is sought to be executed within the 
Agenoy atea, tho Agency court has a right to refuse exeoution on the ground that the 
deoree is on its faoe without jueiadiotiaa. 16 L. W. 669 =» (1932) M. W.N. 738 ; 43 M. 813. 
When a judgment of Poudioherty Court was null and void by reason of an order of the 
court having adjudioated the defendant an iosolvent, no suit oould be brought ou 
Buob judgment in British India. 33 M. 458: confirmed in 36 M. 544 P C. A suit oannot 
be brought on a foreiga judgment when it is not one lor an aaoertained earn ol money. 
9 M.L.J. 63. A foreign judgment ie contrary to natural justice whan peonounaed by 
a court composed of persons having interest in the suit. 19L P.R. 1888. 

OL. (E).— The Court is under no obligation to execute the deoree of a foreign court 
where it ie shown that it bad been obtained by fraud, 15 B. 316. A foreign judgment 
may be impeached on the ground of fraud under this olause. 7 M. 164 ; 191 P.R. 
1868 ; 8 Ch. D, 696, Mete oonoealment ot facts is not saffioient to oonstituio fraud. 
901 L.J.Q.B. 163, Ad error of law in obtaining a judgment is not fraud. SI Hun. 43. 

OL. (P).— A foreign judgment on a olaim that would be lime-barred in British India 
ia not founded on a breach of any law in loroe in British India. 9 Bor. L-T. 108, A 
Foreign judgocent passed according to the foreign law ot limitation is oonolusive in a 
suit in British India on the basis ot tbs jadgmeot even though it ia not aooordiog to 
the law ol limitation in force in British India. 46 A. 119 ; 3 S.L.B. 61 i 36 1.0. 741 ; 

3 
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s. 14. — The court shall presume upon the production of 
any document purporting to be a certified copy of a foreign 
judgment, that such judgment was pronounced by a court 
of competent jurisdiction, unless the contrary appeal's on 
the record. But such presumption may be displaced by 
proving want of jurisdiction. 

Where a aait is brought on a foreign judgment, every presumption is made in 
favour of euob judgmeot. Therefore the onus ia on the defendants that they had not 
submitted to the jutlediotioo of the Foreign Court. 34 M.D.T. *244 = 49 I.O. ^02 ; *1 
PiLeBe 1910“ 165 P.W.Re 1909. Peooeedings of a Ooact of justioe whoa oetUnea 
under 8. 86 of the Evidence Aot are presumed to be geouioe and aoourate. 37 C. 63 P.O. 

JMTBRBST NOT AWARDED BY THE JODOMENT.— The plaintifi oanoot olalm 
mote than what appears on the faoe of the judgment. 75 P.R. 1909. 

DECLARATORY SUIT TH4T THE FORBION JODQHENT IS COLLOSIVE.— 
A suit for a mete deoUeatiou that a certain deotee haa been ooUusivaly obtained is not 
barred by tbe provisions of 8. 43 of the Speoifio Relief Act when it is not neoeesaty lor tbe 
plaintifi who ie not bound by that deoiee, to eeek to set it aside. No oonsequential relia? 
oan be asked for to the form ol an order addressed to a foreign Court or of an injunotion 
to a person not to execute a decree in a lotaigo territory. 4 M.L J. 964. 

JDR18DIGT10M OP A SHALL QAU8B COORT.— A anit on a foreign judgment 
will not lie in h Bmali Cause Court. 37 P.R. 1869. 

DOOTBINB OF LIB PENDENS. — Tbe doctrine ol Its pendens applies to Oontts in 
British India. When lands sitnated in British India are tbe eubjeot of a suit in a 
foreign Court, a sale or mortgage (hereof cannot be affected immediately by these 
prooeediogea 19 Mi SST. 

DE0REB8 OP OOORTS ESTABLISHED IN NATIVE STATES.— A deOl'Ce 

passed by any court established or continued by the autho- 
rities of the Governor General in Council in the territories 
of any Foreign Prince or State, may, if it cannot be executed 
within the jurisdiction of the Court by which it was passed, 
be executed in manner herein provided within the jurisdic- 
tion of aoy Court in British India [S. 43.] 

Pot a list of such Courts ses (he TAit D. Tbe Court of Politioal Agent at Sikkim ta 
a Court established or continued by the authority ol the Oovoinoi General iu OoUQOil, 
38 0.869. The Court of the Native Oommiesioner or Subordioat© Judge of Eondh 
within th© family domains of tha Maharaja of Benares is such a Court. 94 0. 676. 

THB DEORBB OP THE OOORTOF LAST INSTANCE ONLY IB CAPABLE OP 
EXECUTION. — A deoree of an Indian Court may be eoloroedooly in exeoutiou ptoceed- 
iogs. No suit lies to enfotoe suoh deorees. 16 P.R. 1893 : 93 P.R. 1879 P.Q. W.hen a 
deoree is passed by a court of first instance it is final unless tlieTe is an appeal, revision 
oe review from or amendment of the same according to latv. The court may refer to the 
prior deoree when the final decree is act complete in itself, or eimply affirms that ol the 
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oooct of first ioetsncs* 4 A, 876 ; 5 A. 689 ; 6 A. 48 ; 7 A. 366 ; 6 0.0* 36. Where r 
dseree has been affirmed on appeal and is the final decree in the oaee, the fact that the 
deeree-holdec does not expressly ask the oonrt to exeonte the decree of the oonrt of appeal , 
is a mere teohnioal irregularity and not enough for refnsal of exeontion. 7 A. 966. Die* 
missal of applioation to execute the original decree is no bar to execution of appellate 
decree passed afterwards eren where the decree of the lower oonrt is oonficmed on 
appeal. 19 B. 958, When an ex partB decree ie set aside and a fresb deoiee on merits 
is passed, all execution prooeedinga under the ex parte decree are a nullity, 103 P.B. 
1916a The final decree based oa a preliminary decree which latter deoree hae been 
itself reversed has no life in it and the executing court is oompeteut to determine whe- 
ther the decree aooght to be executed is iu force or not and refuse execution it it has 
been superseded. 17 O.W.B. 668»19 I.O. 630. A plaiotifi who obtains a deoree fora 
part of bis claim and has appealed as regards the part dismissed is not debarred from 
proseoating the appeal beoauae ha has begun to execute the said decree. 31 P.R. 1907 
F.B. 


(A) Decree alter appeal,— ‘An appeal may be disposed of under 0.41, r* It or 
O. 41, r. 33. Under the lotmar rule the appellate court may dismiss au appeal with- 
out serving notioe ol the appeal on the respondent under the oireumatanoes noted 
thereiu ; also when the appellant does not appear when the appeal is celled on for 
heating. When the appeal is so dismissed, the deoree capable of exeoutian ia the 
deoree appealed from. 36 A. 360 P.C. ; 36 A. 984 ; 16 B. 370 ; 25 C. 311 ; 44 O 954 ; 
89 O. 915; 16 1.0. 945; 7W.EI. 63i; 4 M.B.O.R. 39. Wtaea the appeal is not 

dismissed under O. 41, r. 11, then it may be beard and deoided under r. 39 of the 

came order. Under this rule the order may be for oonficming, varying or reversing 
the deoree from which the appeal is preferred. 34 O. 995. to suoh a case the deoree 
capable of execution ia the deoree of tbe appellate oonrk, 4 A. 376 F.B. ; 11 A. 967 
F.B. : 10 B.U.R. 101 ; 8 G. 316 ; 34 0, 874 ; 18 B. 903 : 13 0. 13 ; 6 O.W.K. 52 ; 19 
B. 258: 39 B. 175; 13 A. 394 ; 46 O. 168 ; XI A. 346; IJ C. 467 ; 7 B.Ij.R. 704 : 11 

B. 173 ; 3 B.H.O. A. O. 101 ; 11 B. 337 ; 93 W.R. 67 ; 11 O.Ii.B. 977 ; 90 G. 551 ; 48 

P.B. 1906 F.B. . 7 A. 366 : 44 G. 951 : 39 B. 600 I 34 O.U.J. 617. An order of tbe 
appellate oouct bolding that tbe appeal bad abated and that tbe respondent ie entitled 
to his oosis, is in efieot an order ooofiroiiDg the deoree of tbe lower court and tbe 
deoree-bolder is tberelore entitled to begin bis period of limitation from tbe date of 
saoh order. 39 A. 136. Where an appeal is preferred but subseqaently withdrawn, it is 
the origioal deoree wbioh has to be ezeouted, 39 B. 600 ; 13 B. 106 ; 15 B. 370 ; 16 B. 
348. Bven it the appellate Court bolds that no appeal is maintainable from tbe 
deoree, tbe deoree of tbe appellate Oourt ie executable. 43 A- 405. Where an appeal does 
not lie, ae an appeal from an award, the order of dismissal of appeal is not a deoree 
oapable ol execution and the period of limitation for ezeoution begins from the date 
of the trial Goutt’s deoree. 1996 A. 440, See also, 36 A. 360 P.O, 1992 P.C. ; 187. 

(B) Decree after second appeal to the High Court. — The rules applicable in (A) 
above apply. When the deoree ie dismissed under O. 41, r, 11 tbe decree oapable of 
execution ia the deoree of the first appellate Oourt, Where the deoree is passed by tbe 
HigbOoort iolseoond appeal under O, 41, r. S9, oonfirmiog, modifying, or reversing the 
deoree of tbe first appellate Court, it is only the decree of tbe High Court that is 
oapable ol execution. 7 A. 866; 13 C. 13 ; 39 B. 176. 

(0) Decrees of Privy Council. — The principles applicable in <A) and (B) apply to 
tbe decrees and orders ol tbe Privy Oounoil. 36 A, 360 P.C. ; 93 A. 169 ; 43 I. O. SSSai 
3 Pat. ti.y. 116 ; 8 O. 918. When an appeal against a deoree ie dismissed euoceseively by 
the High Oontt and tbe Privy Oounoil, the decree to be ezeonted is the deoree of the 
Pnvy Oounoil in final appeal which in suoh a ease is one affirming the deoree of the 
lower Oonrt. 98 O.W.N. 66^84 I, O. 967. Although an order of Hie Majesty in 
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Oounoil confirm the deoree of the Court below, that order is the paramount one 
in the suit and it is only that order that can be executed. 8 O. 318 P.B.; 30 0. 661. 
Execution ol the deotee at the Privy Oounoil could be ordered to proceed only upon the 
produotion with the execution application, o! a certified copy of the order of the Privy 
Oounoil. 5 O. 839. Iiimitation is to begin from the date of the order of the Privy 

Oounoil, 4 A. 137. 

(D) Decree after Revision.— The same tula that applies to the High Court deoteea 
in appellate jurisdiction must also be applied to the High Court deoteea and orders in 
revieional jurisdiction 16 B. 60. When a revision application is rejeoted, it is the 
original deetee or order that can be executed. Where a revision is admitted the order 
of the High Court alone is capable of execution whether it affirms, varies or reveraes 
the order or deoree of the lower court, (/bid.). 

(K) Decree after amendment or review. —WhBED a decree has been amended or 

the judgment ie reviewed it ie the amended decree that is capable of execution. 34 I C. 
393 ; or the deoree that ie passed after review. If after a deoree is affirmed in appeal the 
lower Court amende it the amended deotee oannot be executed. 11 A. 314 ; 11 ^-267 J 
4 As 876 F.B* When during the peodenoy ol eppoal from a deoree which wae eyeotuftlly 
confirmed, the decree-holder got it amended by the Court of Beat instanoe, such 
amendment could neither revive the deotee nor furoiah a etartiog point of limitation. 
8 A. 493} 90 A. 304} 37 A. 676. The efleot of O. 41, t. 36. O.P. Code, is tooauee the deoree 
of the appellate Court to euperaedo the deoree ol the Court below even when the 
appellate decree merely affirms that of the lower Court. In each a oase the only deotee 
that can be amended under 9. 163, C.P. Code, is the deoree of the appellate Court and 
it ie only this decree that can be executed uoleee amended. The lower Court faae no 
jurisdiotion to order amendment cf the deoree in such a care and it ie only the 
appellate Court that can do it. 11 A. 967 P.B. (followed in IB M. 94 P.B.; applied in 
18 B. S03.) Bee also infra* Speoiflo diteotione contained in the decree or order of the 
appellate Court are beyond the judicial dieoretion of tbo lower Ocurs and henoo mast be 
implicitly followed by the latter Court. The Court of first instanoe oannot in execu- 
tion extend the time fixed by the appellate Court in tbo deotee. 31 M.L. J . 1010 =• 13 I-C, 

139. 

the DEOREK UnST be a SDBSISTING ONE AT THE DATE OP APPLICA- 
TION FOR EXECUTION IN ORDER THAT IT MAY BE CAPABLE OF EXECUTION. 

—A aubsieting deoree means a decree unreversed and m lull lotoe end not meculy one 
upon which execution oannot be ieeued. 7 C. 91 ; H 0.976. A deateo oeaaes to be capa- 
ble of tieoution if it haa beon declared in a proper proceeding to hav«» been obtained by 
fraud or collusion. Where a dsoroe ie obtained by A against B and 0, and in a suit by 
C tbe decree against him ie eat aeide on the ground of fraud, A cannot ezeoute the 
deotee against C but be can execute it against B as it is subeieliog and not set aeide. 
30 C. 716 ; 39 M. 176 } 10 B. 338 ; 35 M. 496. It ia open to the executing Court to 
detarmine wbothor tho deccoe which is asked to bo oxoouted la eubeistiog and operative 
or not. and if such a deotee has been euperaeded and is no longer operative, tbe exeou- 
ting Court oan refuse ezeoution on that ground 17 C.W.N. 868«»19 I. C. G30 ; 143 P , 
R. 1690. 

A DECLARATORY DECREE 18 NOT CAPABLE OF EXECUTION.— A deoree 
which merely dcolacoa the rigbte of parties and does not direct anything to be done 
under it is a deolscatory deoree and oanaotbe executed at alt, 4 M, 319; 13 B. 416 } 
(1694) A.W.H. 134. A deoree deolaring that the plaintifi ie entitled to a monthly allow- 
ance Is a declaratory deotee and it ieoot capable ofenforcement by execution butbyare- 
gulat suit. 3 Agra 33 ; 33 B, 367. If a declaratory deoree declaring tbe pUintiS‘s right to 
a monthly allowance alec direote the defendant to pay the aame from month to month 
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to tba plaiDtm. ifc i« oapablo of exsouWon as aaob allowanoe for a mooth taUa doe. 19 
O. 189 ; 39 0. 903 ; 16 A. 179 ; 1 Agra S3 ; 7 O.W.N. 168 ; 9 A. 33. Where a mam. 
tenaooe decree ptoTtdee that the deoree holdee should have the sight to eoforoe Ihe 
teoovety of the sums due to her by prooeedlog against the person and psoperty of the 
defendant, the decree cannot be ooneldered merely a declaratosy decree and it can be 
enforced io execution. 96 1.C. 684-1 O.ti.J.403. Oostsof a euit awarded by a declaratory 
decree may be recovered in execution proceedings. 109 P.R. 1913. When a decree foe 
reetitation of oonjagal tights declared the righte of the husband to the reetitution and 
ordered the wife to return to him. and it further declared that the husband should re- 
turn oertaiu ornamenta to her and alao made ptovUion as to her future maintenance 
and residence, it waa held that the pcovieiona ae to maintenance and teaidenoe were 
merely deolatatoty and no relief could be granted to her io execution ptooeedinga. 1 B. 

Ii.B. 184. 

Deoreee creating a charge on property.— When a oonaent decree ordered pay- 
ment of the decretal amount by instalments and created a charge on the estate of the 
judgment.debtor, tbe judgment-oceditor is precluded from Belling the properfciea in 
execution ptooeedioge. He is bound to die a fresh suit under S. 6? of the T. P. 
Aot lot bringing euoh properly to eale. 32 C. 869 ; 93 O. 903 ; 98 A. 68. Where in an 
ejeotmeut euit a oompromiee was entered into by which maintenance of the tenant was 
provided, the decree could not be executed, being a declaratory decree, 37 A 97. The 
defendaot io execution of a deoree cannot plead that he is deolated by the decree to be 
entitled to certain oattle and that they be set ofl against the decree. His remedy is to 
sue the plaintiff theeeaJtee. 63 I.Q. 975 (D). Where a deoree declares that the 
landlord is entitled to measure the landa of his tenaot, tbe deoree is not capable of 
execution by deputing an Ameen to measure tbe village. Bat tbe landlord can himself 
proceed to measure tbe village. II ha is resisted to measure by the tenants, he can 
invoke the aid of the authorities to assiet him io carrying out hie just figbts. 7 O.D. J . 
346. When in a mortgage deoree lot sale, a note is made that the plaiotiff is oompe- 
tent to enter into possession till the sale, the deoree does not direct possession to be 
given to the plaiotiff and the plaintiff can get poeseesion by a separate euit and not by 

exeoutioD. 8 P.Li.B. 1916 — 97 I O. 637. 

Right to recover losses and expenses ooottngent on an ucoertaln event.— 

Where a deoree diceoted that the plaintiff ehould aatisly oertaio debia due joinily by 
him and tbe defendant and on bis failing to do so and tbe creditor realising the amount 
from the defendant, the plaintiff ehould be liable to pay the same along with losses 
and expenses to tho defendant who should be entitled to have the money by exeoution 
through the Court, it was held that the right to recover losses and expeosee being a 
right oontingent Oh uooertain lutuco event, oould not be asoertained in exeoution of 
the decree itself, but was merely declaratory, It oould only be enforoed in a regular 
suit instituted in that behalf. 3 B.Ij.R. 33. A lien otealed by a deolatatoty deoree is 
not extinguished merely because an application lor execution was not made in aooor- 
dance with the provisions of the rjimitation Aot, 109 P.R. 1913. 

Effect of ordering execntlon of a declaratory decree.— Where several applica- 
tions lot exeoulion of a declaratory deoree are erroneously granted after notice to the 
defendant, a subsequent objsotioa by tho jadgmeat-debtot that tbe decree is not 
executable cannot be entertained and be is bound by the order in exeoutiou. 94 M, 683 
(cdterred to id 37 P»£i.R* 1905)* 

Baforcemenfc of a charge.— Where a ohatge U created by a deoree with a direotiCD 
lor its payment, then oa detault oi payment, the proper course is not simply to make 
an application, bat either to apply for an order io the nature ot a deoree (or an aooount 
and eale, or else inetltute a eoit for the purpose ol enforcing the charge* 3 O.W.N, 33i 
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Where » deeree is merely deolacatory and not oapable oi being enforced by delivery of 
posaeasion* the remedy which the law givea by prooeae of execution may by lapaa of 
time be barred, and yet the right and title decreed may exist and be eneoeptible of 
enfOEoement by suit. 1 N«W.P. ISi. Where a daoeee is not deolaratoey only it can be 
enforced in execution. 22 B> 367 : 6 A. 109. A ooosent deoree which did not direoi 
posseseion of any land Co be given to plaintiS, bat merely deotared the right of the 
defendant to remain in posaeasion of some of the plaintifi’s land oonld not bs considered 
as a deoree directing delivery of posaeasion of the remaining lande to the plaintifl. 
3M. 39. 

A DBQREB OF WHICH EXBQUTIOB IS BURRED BT LIHITATION 18 
MOT CAPABLE OF EXECUTION. — liimitatioo depends on the obaeacter of the 
Oonrt paaeiog the deoree and not of the Oonrt by which it is ezeonted. 17 C. 
491. Where a Native State Conrt decree ie being ezeonted by a British Indian 
Oonrt, the law of limitation provided in the case of the latter Court govecne the oaae. 
40 B. 601 ; 14 O. 670, A deocee of a Moflaaeil Oonrt though it is being ezeonted by the 
High Oonrt ia subject to three years' limitation pteaoribed by Art. 163 of the Liraita- 
tiOD Aot ; and when a deoree of the High Oourt passed io its ordinary original juEisdiO" 
tioD is ezeonted by a MoSasail Court the limitation applicable is 19 years onder Art 
183. 11 I. O. 316 (0) ; 17 O. 491 ; 34 O. 473 : 36; M. 109 ; 31 M. 34 ; 49 1. 0. 983. 
For oaeea on limitation, see obaptee on liimitation. 


DBOREBB AGAINST PRINCEB, CHIEFS, AMBASSADORS OR EMVOYS.— 

S. 86, C. P. Code provides for execution of such 
decrees which may be summed up as follows: — A decree 
against any prince or ruling chief whether in subordinate 
alliance with the British Government or otherwise, and 
whether residing within or without British India, or against 
any ambassador or envoy of a foreign state, cannot be 
executed by arrest and detention in civil prison ; nor can it 
be executed against their property, except with the consent 
of the Governor General in Council, certified by the 
signature of a Secretary to the Government of India. 

The Governor General in Council may by notification 
in the Gazette of India authorise a Local Government and 
any Secretary to that Government to exercise with respect 
to any prince, chief, ambassador or envoy named in the 
notification the functions assigned by the sub-s. 86 (3) to the 
Governor General in Council and a Secretary to the Govern- 
ment of India respectively. S. 86 (4). 

SCOPE. —The above provisions apply whether tbe suit iei brought against a Baling 
Chief in hie Sovereign oapaoity or in bie private oapeoity, saoh aa a ttnstee of a temple 
in British India. 38 M. 635. The privilege mentioned in the seotion is a modified 
form of tbe absolute privilege and is based on tbe dignity and indepeodenoe of tbe 
zulee, whiob would be endangered by allowing him to be eaed. and the inoonveaienoaa 
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mni oomplioatlooe whioh moai be avoidea. 31 B. 371. A Raliog Chief as each cannot 
be sued in Bcitieb Indian CoutIs in respect of immoveable property aoqaired by him 
in British India, wUhoot the previoas consent of the Govetnot General in Oounoil. 
31P.B. 1909. 

WANT OF G0H8ENT.— Where the want of oonsent is pleaded in bar of ezeontion 
and the deotee-holdet applies lor eanotiooi the Oonrt ongbt to stay the proceedings 
till the oonsent is given. 63 P.B. 1906. 

EXEaUTIOB OF DBOREES PASSED AFTER AGRBEIIERT OR OOMPROHIBE 
ROT TO EXECUTE THE DECREES. — The term decree means a decree that is snsoep* 
tible and capable of ezeontion and not a decree whioh is alleged by the defendant to be a 
mere formal deoree not to be exeonted. 31 O. 179 S 99 O. 810 ; 11 H.Et.B. 110 ; 99 1*0. 
B38> The oompromiee and the decree being inooDeisteDt to such oases, the latter sopor* 
sedee the former and the plaintifi baviog allowed the deoree to become time>barred oan* 
not ene on the oompromiee to recover the sum which he might have got by ezeontion of 
the deoree. 1 It. 446. A contrary view is taken by the Fall Bench of the Bombay High 
Oonrt in 33 B. 463 ; in which oaee it was held that the question as to the ezietenoe of 
snoh an agreement ought to be determined in ezeontion, and when each an agreement 
is proved the deoree oannot be ezeouted. The Madras High Oonrt has followed the view 
taken by the Bombay High Oonrt. 39 M. 641 ; 40 M. 233 F,B. Bnoh an agreement 
oan be given effect to in ezeontion prooeedinge under 8. 47 so ae to operate as a etay of 
ezeontion {ibid.). Bnt it ie held in (1918) M.W.N. 647 dietingniBbing 40 M. 837, that 
the qaestioo whether there wae an agreement between the parties to a suit, that no 
deoree ahonid be obtained therein, oannot be gone into in ezeontion proceedings. Bee 
alec (1921) M.W.N. 382 = 64 I.O. 148. An agreement prior to anit whioh wonld be an 
answer to plaintifl'e olaim, bnt which is not pleaded in the suit, oannot be pleaded in 
bae of ezeontion. An agreement that a decree to be passed ehonld not be enforced 
affects the qaestioo whether the deoree ehonld be passed and should be made a ground 
of defence to the enit. An agreement, prior to the decree that the creditor should 
recover the whole amonot of the deoree (if paeeed) from another defendant and 
not from the defendant with whom the agreement is made, ehonld be enquired into and 
decided npon in ezeontion prooeedinge. 21 B.W. 725. An agreement prior to the deoree 
that a lesser snm than what will be decreed is to be recovered does not refer to ezeon* 
tioD within 8. 47 and oannot be gone into by the ezeonting Court. 1926 R. 140. 

EXECUTION OF DECREES SATISFIED OR ADJUSTED OUT OP COURTS,— 
Batielaotion of a deoree oat of Oonrt is no aatisfaotion of the deoree at all so fat as the 
ezeonting oonrt ie oonoerned, nnlese and nntil eatiefaotion is oectifisd to the court and 
recorded by it under the provieions of O. 21, r. 2, O.P.O. Bence in each a case the 
deores'holder may ezeonte hie decree notwitbatandicg ouch satiefaotion. The judgment- 
debtor has in suoh a case temedice both oivil and criminal againet the deoree-bolder 
which are dealt with in the following pages. Where a deoiee ie admitted by the 
deoree-bolder to be eatiefied it ceases to ezist as a deoree capable of ezeontion. In 
snob a oaee confirmation of the sale in ezeontion should not be ordered. 16 N.Jj.B. 134 
= 66 1.0. 331 ; 35 B- 616 ; 10 A. 382. 


O. 21, r. 2. — (1) Where any money payable under a 
decree of any kind is paid out of court or the decree is 
otherwise adjusted in whole or in part to the satisfaction of 
the decree-holder, the decree-holder shall certify such pay- 
ment or adjustment to the court whose duty it is to execute 
the decree and the court shall record the same accordingly. 
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(2) The judgment-debfcor also may inform the court 
of such payment or adjustment and apply to the court to 
issue a notice to the decree-holder to show cause on a day 
to be fixed by the court why such payment or adjustment 
should not be recorded as certified, and if after service of 
such notice, the decree-holder fails to show cause why the 
payment or adjustment should not be recorded as certified, 
the court shall record the same accordingly. 

(3) A payment or adjustment which has not been 
certified or recorded as aforesaid, shall not be recognised 
by any court executing the decree. 

OBJECT OF THE RULE.^The objaat o{ the rale is that the court ezeoatiog the 
deot«e ehouldnot be troubled with any dispute between parties with regard to any pay- 
ment or adjustment unlees the eame bee been duly recorded or oertified. If there ia a oaae 
of fraud, then the party defrauded will have bis right of action, 93 Bom. n.R. 9B1. The 
role was enaoted to prevent the oourte being flooded with false defences to applioations 
for exeoutioD setting up a payment or adjustment in part or in whole wbieb would be 
made merely to gain time* 1 Bur, L.J. 996. The object of the rule ie to provide that 
everything ptomoiing the ezeoution of a decree should be made a record of the oourt 
so ae to give tbo oourt a oompleto control over its decree and ezeoution thereof. It 
does not make payments or adjustments wbioh ate not recorded or certified to be 
invalid. 10 M.L-T. 449 ; see also 38 A. 904 ; 10 M.ti.J. 913. 

SCOPE. — Applications for orders aheolote ander 0. 84—0. 91, r. 9, doee not apply 
to applioations foe ordete absolute or final dooteea in mortgage suits, suoh applicatione 
not being applioations for ezeoution of the deoree. 39 P. 693^67 I 0. 478 = 1 Fat. Ii. 
T. 416 : 16 O.L-J* 169 1 9 Fat. L.J. 6SS ; confra held in 40 1.0. 846 b> 9L O.W.N. 990* 
O, 91* r> 9 doee not prohibit an inquiry into the plea of tbe defendant that the debt 
had been paid, if it acieee in the oourae of prooeedings on an applioation foe orders for 
final decree for forecloaure of the mortgage. 16 O.P.Ii.R. 111. This rule applies to a 
final deoree in a mortgage suit under O. 34, rr. 3 and 3. 68 I.O* 443 ; 1933 N. 900. 

The rule does not apply when there is no existing decree. 40 M. 933 F.B. This 
rule does not apply when tbe right of the deocee-boldec to ezeoute tbe deoree ia in ques- 
tion and not merely an adjustment of the decree. 40 M, 996. This rule does not apply 
to a deoree wbioh was fraudulently obtained and an admission by one of tbe decree- 
boilers is requited to be proved that the deoree was frandulently obtained. 16 
O.W.N. 961. The provisions of O. 91, r. 9, were never intended to be applied to a 
oaee when tbe patties agreed between tbemaeleee that their debts were to be privately 
adjusted before any deoree oame into oxietence. 3 I.O. 603 = 6 A.L.J. 403. 

When the Ivanefereo applies. — When tbe transferee applies under O* 91, r. 16 to 
the Oourt that passed tbe deoree for reoogoieing tbe transfer, tbe judgment-debtor oan 
plead that tbe claim has already been satisfied even though tbe formalities presoiibed 
by 0.91, r. 9 (1) and (3) have not been followed, on the gcound that suoh a oourt is 
not a Court ezeouting (he deoree but acting as a Court that passed tbe deoree and the 
prohibition laid under r* 3 is for the executing Oourt. 47 B. 648, 

This role appllea only to paftlea who stand in the relation of decree-holder 
and jndgment-debtor at tbe date of payment or adjustment. When A obtained a money 
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deorea agUDBk B| and B tcansferred oerkain immoveable properkj to O. m oonalderakion 
o( whiob O pcomieed to pay the amoank of the desree to A, aod O paid the airoont of 
the deoeee to A, aod sabBegaenkly O got the deoree traoBfereed to him from A and then 
applied foe execution of the deoree against B ; it wae Aefd that payment of decretal 
amount by C to A though not certified ia a bar to ezeoutinn, becanee the payment was 
made not by B, tbe'iadgment>debtor but by Cl a third party. 19 M. 980 : 85 M. 669 ; 137 
F<B- 1806 ; 13 A. 339. The adjoekment ooutecnplated by the role ie one between the 
deoree-holder and the Judgment-debtor, and not one between the judgment-debtor and 
one olaiming to be the deoiee-holder. 7 I.O. SSm 19 O.lj.J. 813 ; 187 P.B. 1888. When 
the deoree direoted tbe payment of rent or« in default, the plaintifi to reoover posaeSBion 
of the tenure, rente paid by the defendant to the plaintifi need not be certified and eoeb 
reote most be deemed as paid under tbe deoree. 18 B. 690. Tbe Burety does not 
oome within the perview of O. 31, r, 3 (3) and is not barred from relying on an an- 
oeitified adjustment in dieoharge of his liability. 1936 8. 105. 

4 DEOREE OF ANY KIND.— O. 91, t. 3, applies to'all kinds of deorees inoluding 
mortgage deorees. 57 1.0. 473*1 Fat. Li.T. 416 ; 10 O.B.J. 169*7 I.O. 636 : 96 O.Li.J. 
663 : 16 M.If.T. 838*93 1.0. 630 ; 6 1.0. 43 : 44 P.K. 1906 : 11 N.Ii.R. 16 : 97 1.0. 
919 : 98 M. 473 F.B.; 90 14.D.R 199*83 I.C. 169 ; 7 I.O. 968*7 I.C. 626 ; 80 A. 318 ; 
13 O.D.J. 66 : 13 0.0. 137i 13 C.W.N. 383 ; 40 I.O. 820 (A decree for partition). An 
adjustment with regard to property in a partition deoree is an adjustment. 43 M. 476. 
A contrary view ie taken in tbe following rulings that this rule applies to money decrees 
only. 16 M.L.T. 388*33.1,0. 630 ; 31 I.O. 177*36 U.Jj.J. 443 ; 1936 M. 749. Tbe 
ooirespoDding section of tbe old Code applied to money deorees only. 33 M. 182 ; 36 M. 
473 F.B. : 34 M. 413. Profits of land received by a ueufruotuary mortgagee are not 
monies payable under a deoree under 0« 31, r. 3, 38 M. 473 F,B. ; 39 M. 1034. 


ADJUSTMENT. — An arrangement made by a judgment-debtor wilh the deoree- 
holder to tbe efieot that if the former makes default in the payment of iostalmentB, the 
deoree-holder should not thereby be entitled, as otherwise he would have been by the 
decree, to realise the whole amount of the balance of money, but should only be 
entitled to sell certain estate and should then be debarred from prooeeding with the eze- 
outioD of bis decree until further default had been made is an adjustment within tbe 
meaning of O. 31, r, 3. 14 O.Ij.J. 461—13 1.0.336. The award of tbe arbitrators on a 
reterenoe during tbe ezeontiou ptooeedinga is an adjustment, 3 Pat. Li.W. 146*43 I.O. 
467. A disobatge of one of tbe judgment-debtors is an adjuetmeDti40 I.O. 1 ; 4 M.L.T. 239. 
When one of tbe oonditions of an agreement is not performed, it ia not an adjustmeut 
16 G.IiiJ. 101*16 I.O. 973. An agreement to bold oertain properties in oommon ia an 
adjustment where the deoree oontemplates division by metea and bounds and the award 
of a definite halt-share. 40 1.0> 830*(1917) M.W.H. 337. Au inoboate contract to 
adjust a deoree is not au adjustment. 43 I.C. 667. Fejoyment of rights by the deoree- 
holder under tbe deoree is not an adjustment. 39 M. 1036. A title given by a deoree- 
holder to his vakil direoting him to put an aokoowledgment of having teoeived tbe 
deoretal amount is an adjustment if certified, 7 W.R. 610. An adjustment between the 
parties to a decree by which arrangements are made to enable tbe doocee-holdet to 
oolleot moneys due to the judgmeut-debtor and credit them towards his deoree, 
and which provides tor a temporary suspension of ezeoution proceedings, has 
not tbe efieet of oanoelling tbe deoree and is not an adjustment. 7 A. 434. An 
agreement by the deoree-holder to aoaepi in full eatisfaotioD of tbe decree an amount 
leee than the decretal amount ie an adjustment of tbe decree. 91 I.O. 1051* 
49 M.lj.J. 780. An agreement to pay an enbanoed rate of interest on the deoretal 
amonnt, in oonsideration of the deoree-holder granting an extension of time for payment 
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tenofe an adjaetment. 86 I.O. 793-1936 M. 467. A reoeipt reoiting Baliafaotioo 
ot tha daoiea given by the deotee-holdet to the jadgment-debtoB on a promise 
by the latter which he has never attempted to diaoharge is not an adjaet- 
ment. 86 I.O. 676-1996 M. 906. An agreement by a deotee-holder in a oom- 
position by hie jadgment-debtor with hie creditors generally to accept a percentage 
of bisdeoretal amount in full eatialaotion ia an adjaetment. 1996 M. 184-911.0. 
1051. An adjaetment le not the same thing as aatlefaotioo of the decree. It is some 
method of aattiing the deotee which is not provided for in the decree Itself (ibid). 
Under the terma of a decree the mortgagee decree-holders were to be in poaseaaion of the 
mortgaged property lor eix years, to render aoooanta every year and to give credit lot 
the Borplua income it any ; and at the end of six years the judgment-debtor applied lot 
taking aoooanta and poseession. It was hUd that the reoeipt ol income by the decree- 
holdera was not a payment ot adjoatment under O. 91. r. 3. and did not requite to be 
oertiaed within 90 days of the receipt by the decree-holder. 39 M. 1096. If between 
the pasBiog of the pceliminaty decree and rhe passing of the deotee for sale the defen- 
dant (mortgagor) obtains a oertiQoate under O. 91. r. 3 he can taks advantage ol that 
to reduce the amount lot which the property is to be sold. 49 M. 6l ; 95 C.L.J. 663 ; 
leOIjJ. 169 — 7 !• 0.696. An agreement, in order to oonetitute an adjuatroent 
ol the decree ehould be made eubaeqaenl to the deotee. 40 M. 939 F.B.; I Dah. 446 ; 
(1918) M.W.H. 647-46 I. 0,880 ; 16 O.D.J. 88-13 I.O. 944 ; 43 M. 795 ; 37 M.L J . 
366 — 64 I.O. 137. Where in ooneequenoe ol the refusal of the party, entitled to pay- 
ment to receive it, a auit ia filed to enforce the award and the award is made a rule of 
ooutt* the lender can be pleaded in execution ptooeedinga as an adjaetment under 
O 91* r. 9 and the deoree-bolder forfeits hie right to interest from the date when it 
was made. (1917) M.W.N. 308 — 38 l.C. 995 ; (39 M.Ij.J, 13 followed). An iDStruotioo 
CO the court by the deocee-holder in hie application for sale that the net profits should 
CO iu deduction of the decretal amount is an adjoatment. 99 M.L J. 910 ; 90 I.O. 357. 
The adjaetment referred to in O, 91, r. 9, ie a tranaaotion which extinguisbes the decree 
each in whole or in part and resulCe in a eatialaotion of the whole or a portion of 
Che decree in respect of the particular relief or reliefs granted by the deotee. A tran- 
eaction. by which the parties agree to vary the mode by which the reliefs granted by the 
deotee ace to he realised in execution in that auit, or the time when the decree beocmea 
executable ia not an adjustment of the decree, but it ie a tranaaotion which attempts to 
vary the terms ol the decree, which is against the policy of the 0. P. Code. 17 M.L.T. 
gaa-9B l.C. 376, {contra in 1936 R. 140). An adjustment means some kind of eatiefao- 
tion or payment of the decree. 9 O. & A.D.R. 189 ; 80 l.C. 464. A payment out of 
Court to one ol the creditors must be for the benefit ol all the deotee-boldere. 9 0. 831. 
An arrangement made pending anappeal that the original decree is eatiafied (which is the 
Bubjeot ol appeal), can be pleaded in bar ol execution of the appellate decree. 44 M.L.J. 
599079 l.C. 836. Payment to a third person when a deoteeso provides it, is an adjuatment. 
45 A 304. When a decree ie teveteed on appeal any payment made, whether certified 
or not, can be restored bya ooucc aa it ie notapaymontor adjuatmentol thedecree, there 
being no longer any eubeiating decree. 11 B. 794. Payment in eatialaotion of a decree 
^ftetwarde split up into ebarea, if made through the ooutt and while the deotee ia 
entire, ought to be set off aa in eatiefaotion of the whole decree. 30 W.R. 131. When a 
judgm'ent oreditor gave a receipt to a surety stating that the matter was settled as far 
aa the surety was oonoorned, it amounted to an adjustmont. 39 P.R. 1671. An agree- 
ment to release the debtor of all liability to pay hie share of the deoretal debt in oon- 
sideration ol a sum paid by him ia an adjuatment under this rule. 96 l.C. 944 ; 9 Ii.W • 
109‘ 60 C. 917. Anagceement giving timeto the judgment-debtor is an adjustment. 90. 
L.R. 143i 01 1896; 9 1.0. 991! 19 1.0.896 [contra in (1916) M.W.N. 996 and 98 

1.0. 376). Bee contra below. An aaaigament ol a decree for (he benefit of the judgment- 
debtor ia an adjastment. 10 M.L.T. 449. An agreement which isio efieot an adjuatment 
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iB one attder this bdIo. 10 449. Payment to tbe transferee of the decree 

ia an odjaetment. 14 I.O. 709 t and the jodgment'dabtor shoald be allowed to prove 
it (ibid). A oompOBitioQ deed by means of which the jadgment-debtor transferred all of 
bis property to traetees to pay off his debts and he was released from personal liability 
is an odjostment. 9 M.Ei J. 991. A parobase of the decree by tbe |adgment*debtoe in 
ezeoatlon of some other decree is an adjustment. 10 W.R. 354. An arrangement 
between the parties that the decretal amount ebonldbepaid by instalments and recorded 
dnly by court is an adjustment nnder O. 21, r. 9, and is an amendment of the decree 
under O. 90, r. 11. 61 F.B. 1866. 9 O.Ii.Bi 143. An agreement between the parties 

to a decree to reduce its amount ia an adjustment. 9 O.Xi.R. 143 ; 61 F.R. 1886. 

An adjustment by which the property not liable to attachment and sale was made 
liable ie not eoforocable and the deoeee>holdet can proceed otherwiee in execution. 9 O. 
£j.R 143. An oral agreement by the decree-holder, which is not yet performed by 
either party ia not an adjustment. The jadgmsnt-debtor cannot insist on the oontraot 
being completed and then pleaded in bar of ezeootion. 44 A. 968. An arrangement 
betwen parties enlarging the period of limitation presoribed ie not an adjustment 
and it cannot be recognised by a court. 13 W.R. 44 F.B,; 17 W.R. 396 : 93 W.R. 199 ; 
4 B.Ii.R. 101 F.B. In a suit by a Hindu to recover certain lands the defendant’s 
plea that he held the land under a mortgage executed by the plaintiS's mother as hie 
guardian in adjustment of a decree obtained against hie deoeased father was held not 
maintainable under O. 91. r. 9. 14 M. 469 : 11 B. 6, An oral adjustment of the 

decree is covered by the section. 91 I.Q, 705»1996 0. 643. 

EFFECT OF ADJUSTUENI.— An adjaetment of adeoree duly certified in aooordanoe 
with the provieione of O. 91, r. 9 has the effect of a decree, 90 N.D.R. 199a83 I.O. 169. 
Tbe adjustment between tbe decree-holder and tbe judgmaot-debtor after the sale but 
before confirmation of eale of the property of the judgment-debtor does not afieot the 
right of tbe aoction-pueobaser in getting tbe sale confirmed. 10 I.G. 148. 

CONSIDERATION FOR THE ADJUSTMBNT.—Seotion 257-A of the old Code is 
wholly omitted in tbe present Oode. The reason tor this omission is thus stated in tbe 
report of the Select Committee. '* The committee think that 6. 957-A may be omitted 
with advantage. It was first enacted by Act XII of 1879 with a view to protect the 
interests of jndgment-debtore against tbe ezercise of undue preBsure by deoree-boldera. 
The seotioD has given rise to ooaQioting decieione, and as interpreted by tbe majority 
of tbe High Courts is found ia practice to be of little secvioa to judgment-debtors. More- 
over B. 16 of tbe Indian Oontraot Act, as amended, appears to the committee to afiord 
protection where it is requited.'’ Uader the old Code of 1661, the oouct was required 
to see whether the coasideratiou foe au adjustment was rsasonabfe under the oircum- 
etanoes or not. No snob duty is now oast on the court. 86 I.C. 907=^1935 O. 364i 

CERTIFICATION BY THE DEOREE-HOIiDE R-— Form of Oertlfic atlon . ^Statement 
of oectifioation of pa;;ment in ezeoution applioation by tbe decree-holder is snffioient* 66 
I.O. 1061 = 1926 O. 1012; 43 0. 907; 69 I.O. 804 F.B.; (1919) M.W.N. 507 = 49 1 0. 141; 

83 I.O. 360; 60 I.C. 364 ; 46 O. 630 ; 75 1,0. 1029 ; 13 S.tj.R. 37; 26 C.W.N. 529 
64 I.O, 39 = 96 O.W.N. 636 ; contra see below. There is no particular form pre- 
scribed in which a decree-holder must certify bis oayment to the court. 96 C.W.N. 599 ; 

56 P .Lt.R. 1919. In the absence of a reasonable explanation the >' decree-holder cannot 
be allowed to letraot his admission (ibid); also 53 I.C. 637 ; 94 M.L.J. 88=17 I.O, 762. 

A decree-holder can apply for review of tbe order of certification if tbe decree holder 
made a mistake in giving his consent to the order. 35 I.C. 369= lO; Bur. L.T. 30. 

A etatement in an ezeoatlon applioation that payments towards eatiataotion of the 
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deoree were made oat of eoart doea not amoaot to an application for oeetifioation. 
1933 Cal. 300 = 64 1.0.32; 46 0. 690; 33 O.W.N. 330. A oertifioation on tba 
warrant of arcast by the plaintifi’s anthorieed pleader that the decree was aatieded^ 
oomplied with the reqairementa of the rule. 8 a I.O. 688. II the ooart which i» 
oalled on to ereoate the decree duda that no payment has been certified and reoorded 
when the application ia made to it. it ie bound to aeeame that no payment hae been 
made and the deotee-holdet is not entitled to aak that a statement in the appliostion 
itaellthataoertain payment hae been made by the judgment-debtor, ahould bo 
treated os a certifioation of the payment within the meaning of O. 31. r. 3. Oiv. Pro. 
Code 46 A. 636. An adjustment taken to the notioo of the Court at the time of 
execution of the decree ia a oertifioation. 33 P.R- 1871. A oertifioation of 
decree in favonr of a minor by a person not a guardian of the minor and 
without the leave of the court shall not be made. 39 M. 309. An application 
lor execution stating that an adjustment waa made by him out of court 
nndec duress and that he should ba allowed Co execute the decree amounts 
to a oertifioation to the oourt. 33 P.R, 1871. One of the joint deotee-holdera cannot 
rtify ae to the oooaplete satielaatioo of the decree. At the most it will operate to 
tL extent of his share. 94 P.R. 190S ; 96 A. 334. There ie nothing in O. £1. r. 3 
which prohibits an exaoutiUR oouts from treating an admiaeion of payment In a deoree- 
boldet ’3 applioation for execution aa an application to certify suoh payment, 16 S.L.R, 
307=83 I.O. 360 ; contro see ab^jve. No particular words are neoesaary lor oertifi' 
catioD 39 M.Ii.J. 219. *8 suffioient for the deotee-holder to certify that money has 

been paid oc that aa adjujtmaas hia baea arrived at without specifying the amount 
of the payment or mentiooiog the termi of the adjustment. 3 Bom. L.R. 901. A 
petition signed and filed by Che decree-holder in court oectifying payment ie suffioient 
oertifioation. 13 W.R. 968 ; A.W.N. (1889) 116. An application inlormlng the oourt of » 
avmeot which had juat been made in satielaotion by the judgment. debtor is a suffioi- 
ent oertifioation. A.W.N. (1881) 168 ; 33 M L.J. 219. An acknowledgment of payment 
hv the deotee-holdet in aa execution applioation is a oertifioation of payment to the 
court. 33 M.U.J. 319= Il9l7) M.W N. 603. Nothing is preeotibed in O. 31, r. -3 as 
to the time within which or the maaoer in which the deoeee-holder must certify pay- 
ment. A Btatemeot by the deoree holder in his appUtation for execution of the fact of 
bis receiving a portion ol the deoree amount within 9 years of the applioatioa oan be 
awepted aa a oertifioate of payment under O. 31, r. 2. Suoh a payment if proved 
operates to save limitation under 8. ‘iO of the Limitation Aot. 41 M. 351. When the 

amount paid was not oertifiad in the proper plaoa of adjustmoot in the applioation it 

was not consiQOted aa a propot adjustment. 19 C.L.J, 136. 

WHO 0AM CERTIFY. — Doe partner oao receive payment o! deocetal amount and 
aatiefy adjustment. 19268. 187=92 1.0. 387. An adjustment of a deoree made by a 
ardian without obtaining permission of the ooart under O. 32, t. 7 cannot be certified 
^”det this rule. 99 M. 809 ; 83 I. C. 688. One out of several joint deoree-holders ie 
not ccmpetent without direot authority from the other deoroe-holdets to osrtify under 
O 31 t 3 satisfaction by payment outof oourt of the entire deoree. 96 A. 334 ; 84 P.R, 
1906 • 2 B.L R App, 43 ; 16 O. 349 : 1 Agra Mie. 16 ; 4 C.L.R. 70 ; 95 M. 431 ; 31 M, 
L 3. 93 = 35 I.C. 167 ; 9 C. 831 ; 09 I.O. 195=1935 P. 839, A court cannot refuse to 
record adjuetment by payment to the transfereo of the deoree merely on the ground 
that the traopferee had not been formally ceoognlaed under the old Code, there being 
nothing in the old Code to indicate that traoafatee'a rights take efleot only on reoogni- 
tlon 14 I C. 703. The holder of a deoree that ie attached may certify payment or 
adjustment of the ieotee if it was made bona /Idee and before the attachment, 3 M.L* 
3 388* 16 B. 593. A oraditor of the deoree-holder should not be given an oppotto- 
nity to prove tVo adjustment fraudnlent. 6 M.L.J. 73 = 2 I.O. 633. 
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THE OEOBEE-HOLDBR BH&LKi OBRXIFY.^O.SI, t. 3 pate od the petty applying 
lot exeoatioa the obligetioa of stating any adjastment between the patties aftet deotee. 
8 M. 316. Aa to the efieot of not certifying see ** The remedies of the jadgment-debtor,” 
infra. The law oasts a duty on the deoeee*holdee to oertify the payment made to 
him. A failnre to make euoh a oertifioate to the oonet makes the decree. holder liable 
to a tefand by sait. 30 M. 516, 

SHALL CERTIFY TO THE OODRT WHOSE DUTY IT IS TO EXECUTE THE 
DBOREE.— An adjustment of decree out of Court which is not oertified to the court 
ezeonting the decree can duly be ignored in prooaedings in ezeoution. 58 I.O. 133 ; 36 
M.L.J. 586 = 31 I.O. 639. For a proper satiefactlon under O. 31, x. 3 the adjustment 
should be notified to the oonxt whose duty it is to execute the decree in a 
form which will come before it in its ezeoution work. 68 I.O, 615 = 3 Pat. L.T. 
487. A casual reference to euoh an adjusiment in a plaint or other civil 
proceeding is not sufficient. 13 Bli.B. 130=53 I.O. 901. When ezeoution 
is transferred to the Qolleotor, an adjuetmeut oertified before the Oolieotor 
is sufficient to come under the rule. 16 A, 338. A court dealing with 
discharge or satisfaction of the decree ie said to be ezeouting the decree. 7 C.W, 

173. The court to which a decree is sent for ezeoution continues to have juriediotion 
in the oase nntil it sends a certificate under B* 11. C. P. Code, to the Oourt which 
passed the decree. Any applicatioa for adjustment or certification of the adjastment 
before a certificate under S< 11 is sent to the court which passed the decree, must 
be made to the court to which the decree was sent for ezeoution, and not to the 
oourt which passed the decree. 85 I.C. 155=36 0.0, 169. A payment, in part 
satisfaction of the decree, made out of court after the execution ie transferred to 
another oourt but before any application is put in for execution, may be oertified 
nnder O. 31, r, 3 to the ezeouting oourt which may call upon the decree.holder to 
certify the fact of part payment. 5 C- 118. 

Tins OF CERTIFIOATlON.-^The certification must be made by the decree-holder 
within tbe limitation for an application to ezeoute the deotee. Otherwise it oannot 
be reoognleed. 13 A.D.J. 835 = 34 I.O. 316 : 50 I 0. 313 ; 4 Pat. L.J. 159 ; 13 A.L.J. 
387 = 33 I.C. 753 ; 61 I.C. 73 (Cal.) (eonfra in 33 M.Ij J. 319) ; 86 I.C. 1051 = 1935 0. 
1013 : 61 I.C* 73. There ie no period of limitation prescribed for the decree-holder to 
oertify a payment. Toe intention of tbe law appears to be that (be payment should 
be oertified within a reasonable time. It is primarily tbe duty of the deoree-boldet to 
oertify. 46 A. 635. Ho time ie provided within whioh an application for certification of 
a payment must be made under tbe rule. But such an application oaonob be made 
after tbe period of limitation for ezeoution baa expired. A decree cannot be revived 
whioh has already been barred, by oectificatiou after time. 11 O.h.J. 379 = 79 I.C* 799. 
There ie no period prescribed for a decree-holder to oertify any adjustment oat of court. 
63 1.0. 636 = 6 Pat. li.J. 337. A decree-holder may oertify payment at any time, 31 
B. 133 ; 12 M.Ii.T. 693 ; 31 O.G. 161 : 39 M.L.J. 669 ; 30 C.L.J. 131 ; 33 M.L J. 319. 
A certification after the execution of the decree is barred, does not extend time. 31 1,0. 
216 » 13 A.Ii.J. 835< An application to certify payment after (3 years) tie execution is 
barred is time barred. 11 B. 67. An order oertitying payment although on an application 
barred by time is oonolusive nnleas set aside in appeal. 35 I.C. 369=10 Bur. L.T. 30. 
A judgment-oreditor may at any time forgive the amount due under tbe decree and 
certify satietaotion without receiving payment. A creditor of tbe deoree-holder sbonld 
not be given an opportnnity to prove tbat eatisfaotion wae fraudulently made to defeat 
hie rights. 6 M.L.T. 73 = 3 I.O. 533. Tbe oertifioaticn need not be on some day or at 
some time diflerent from that on which tbe application for ezeontion is made. 13 0. 
fi07. When a deotee is attached it oan be adjusted by tbe deotee-boldet subaequent 
•to the attachment. 16 B. 633. 
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EFFECT OF OBRTIFTINO ADJUSTHEHT.— A oradKor of the deotee-holdet 
ehoald not be given sn oppoztnnity to prove that aatietaotion wag frandulently made 
to defeat hie right. 6 M.D.T. 72-2 I.O. 538 (eontrn in 61 I.O. 411-i86 963) 

A oertifioation by the deocee-holdec is oonolusive and the oourt oannot call upon the 
jndgment'debtor for proof of payment. 66 P.IiiB. 1919 i 63 liO. 697 « 94 M.£ji7i 8B’ 
-17 I.O. 763. 

INQUIRY INTO THE TRUTH OF OERTIFIOATION.— O. 31, r. 9, doea not 
oontemplate an inquiry being made into the troth of the statement of the deotee- 
holder when he oomea to the oonet to oertify ptyment and the judgment-debtoe has no 
Zoeue sfondi to question the right of the dearee^boldet. 91 0.0. 191 — 47 I.O. 177. When 
the deoree-holder certifies a payment and the iudgment-debtor denies auoh payment 
the oourt should take evidence on the point and then oome to a oonolueion one way 
or the other. 46 B. 91. When a person obtains a deocee against the deoree-holder 
and altaobes his decree and the latter aubeequently appltee to the court to record * 
aatiefaotion of bis decree and the attaching decree-holder objects that the certificate > 
of satisfaction is oollusive and fraudulent, the burden of proving its ooUusive and 

fraudulent nature is on the attaching deoiee-faoldei and it doea not lie on the judg- 
ment-debtor to prove the bonafidet of the oertifioate. When once a oourt is seized of an 
application to enter up aatisfaotion as above, it is bound to make an enquiry and see 
whether the deorea baa been eatiefied and the oourt will not be justified in allowing 
an application to be withdrawn. 36 M.L.J. 952 — 61 l.G. 411 2 see confra in 6 M.Ii.T. 
73 — 3 I.C. 693. An allegation that an adjustment of a deoree out of oourt is fraudu- 
lent must begone into aud deoided by the court of execution. 41 A. 443. 

THE COURT SHALL RECORD THE ADJUSTUENT.— The adjustment must be 
ceooeded as it stands and the oourt oaunot interfece. 7 H.L.R. 186, Ho enquiry ie to 
be made into the truth of the statement of the deoiae-bolder. 31 0-0. 161. The rule 
ia imperative (ibid). 

recording of the OERTlPtOATlON BY THE OOURT.^The payment os 
adjuetmeut ie not required to be both oecCified and recorded. A judgment-debtor doea 
not lo 9 e the protection gtveu to him under O. 31, r. 3 merely because the oourt taile 
to perform the duty oast upon it, vie., to make a record that the payment or adjust- 
meat has been certified by the deoree-holder. 31 O.Ij.J. 363 — 30 1.0. 46. O. 31, r. 9,. 
oontemplatee a formal proceeding ooneisting of two steps: first an application by the 
decree-holder informing the Court of the payment ; and secondly, a formal order of the 
court recording the payment. 46 A. 636. The words ” certified or recorded ” iu O. 91, 
t« 3, do not mean “ certified and recorded **. When there is a oertifioate by the decree- 
holder under fiub-rule (1), the mere neglect by the oourt of its duty to record oannot 
pcejudioe the judgment-debtor. The record by the court being a formal order may bo 
made at any time or be treated as having been made. (19191 M.W.N. 607 — 49 I.C. 141. 
The oourt shall record the adjustment in two oases. Firet when the decree-holder under 
sub-rule (1) oertifias the payment or adjustment, which is dealt with above. Second- 
ly under eub-tule (9) and the aircametanoea mentioned therein the court shall record 
the adjustment as certified, which ie dealt with below. 

MANNER OF RBOORDINO.— An adjastmeot may be reooided by dismissing the 
application for execution with the ooneent of the deoree-holder on the ground that the 
deoree has been satisfied. 10 But. L.T. 30. 

THE JUDQMENT-DEBTOR ALSO HAY INFORM THE COURT OF THE PAYJ 
HBNT OR ADJUSTMENT — Jodgooeot-debtor.— The word ** judgment. debtor *' in this* 
tale inoludea persons olaimiog under him. 30 M. 637 *. 60 I.O. 981 — 9 L.W, 696 : 
M.L.7. 417. 
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The jQdgmeBt’deblov ahall apply.— The ooantec<affidavife of the jadgment*dabtoi 
oaoDot be reoogmeed aa an applioatioD aadec r. 9(3), 34 M.Ij.J. 80 *(1913) M. 

W.N, 1346. The wtitten atatement of the jadgmeDt-debtoc alleging adjaatmcDt may 
be taken aa an application foe adjaatment under aab-rnle (3)t 11 I.O. 780*4 Bar. D.T. 
163. A petaon who poBaeaaea a right to a property ie within hia rights in applying 
ander O. 91, r, 3 (9) lor entering np aatialaotion of decree affeoting the property! which 
weald otherwise endanger hia right to it. Snob a person ie the representative of tbe 
jadgment'debtoE and has a loeua ttandi to apply. 50 I, Q. 931*9 D.W. 596. A 
aarety foe the judgment-debtor is bound so long aa the judgment-debtor ia bound, and 
the enreiy cannot set up an unoertified payment by the judgment-debtor in bar of 
exeoution. 67 I.O. 865 ; 1993 Oal. 313. 

Notice to the decree-holder.— The oourt ia bound, on information being given by 
tbe judgment-debtor, that tbe decree baa been adjusted to issue notice to tbe decree* 
holder to show cause why the adjustment should not be recorded aa oectified. 1933 
Nag 30. 

Limitation for applloatlon by Jadgment-debtor.— A jndgment-debtor must in- 
form the oontt ofeuoh adjustment within a period of ninety daya from auoh payment 
or adjuatment under Act. 174 of the Indian Limitation Aot. 39 I.C. 963 ; 94 O-L.J. 
469 : 7 1,0. 695 ; 96 X.C. 664 : 4 Pat. L.J. 159, The judgment-debtor need not wait till 
tbe deoree-bolder fails to apply tor oertifioaiiont but may apply ae soon aa he haa paid 
the money. 13 M.L.J. 94. If tbe deoree-bolder fails to certify, the law allows the judg- 
ment-debtor to inform the oourt of tbe payment and for the judgment-debtor’s 
applioatioo a period of ninety daya baa been provided by Act. 174 of Sob. I of the 
Limitation Aot. 46 A. 635. An application by a judgment-debtor to record satisfaction 
of a decree made by him more tbau three months from the payment aa against him 
is barred even though it may be withen three months from the date of a teviaed 
deoree ae against defendants other than himaelf. The two deoresB oannot be oonaolida- 
ted for the purpose of limitation ae one. 31 I.C. 917. Where tbe time allowed by 
Act, 174 has expired the oourt oannot enquire into the judgment-debtor’s allegation 
with respect to an adjustment. 1945 Lab. 566*87 1.0. 636 ; 36 M. 357 ; 99 1.0. 963 : 
9 L.W. 109. 

INQUIRY INTO THE FAQT OF ADJUSTMENT ON THE APFLIOATION OF 
THE JUOQHBNT-OBBTOB— O. 9, r, 91. provides that the judgment-debtor may 
inform tbe Court of an adjustment and tbe deoree-bolder will be called upon 
to show cause why such an adjustment should not be recorded. The Court 
may enquire into the fact of payment or adjuatment. 69 I.O. 764 ; 4 Pat. L-J. 
169. It ia not open to the court of execution to enquire into tbe fact of 
a payment or adjustment of a deoree which has not been certified or recorded 
as provided ia olausea (1) and 12) of O. 9L, c. 9, even when the conduct of the 
decree-holder is alleged to have been fraudulent. 83 I.O. 48; 49 M. 396 ; 16 O.W.N. 

923-13 I.O. 63 ; 16 C. 667 ; 79 I.O. 89 ; 17 M L.J. 697 ; 13 I.C. 396-16 C.L.J. 461 ; 
99 M. 312 ; 1993 Bang. 103 ; (confra in 19 O.W.N. 466 ; 21 M. 366 ; 40 B. 333 ; 9 G. 
786 ; 19 M. 930 ; 41 A. 443). If the application by the judgment-debtor is not made 
within the pceaorlbed period of 90 days, tbe court oaunot enquire into the adjustment- 
32 I.O. 963 — (1913) I U.B.R. 191 P.G. ; 13 I.O. 991 ; 48 I.O. 766 ; A.W.N. (1891) 11 ; 
(1911) 9 M.W.N. 473 : 19 O.W.N. 660 — 91 I.O. 996 ; 4 Pat. L.J. 169 i 36 M. 357 ; 2 
L.W. 109; 1996 Lab. 666—87 1.0, 635, An allegation that an adjustment out of 
oouat is frauduleot muet be gone into by the court of execution. 41 A. 443; 40 B. 
838 ; 31 M. 366 ; 9 C. 788 ; 19 M. 930. Tbe words to show oauae do not merely 
meao to allege cause, uor even to make out that there is room tor argnment, but both 
to allege causa and prove it to tbe satiefaotion of tbe Oourt, and it ia incumbent npon 
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tba eonct to investigate ana decide any qnestioo ot fact on which the pazties may not 
Bgtee. A.W.N. (1884) 40 ; 31 MX.J. 307 -35 T.O. 70 : A.W.N. (I888i 83 ; 13 S.Ij.R. 
71 — 61 I.O. 667 ; 39 M.IjiJ. 319 ; 11 O. 166. Anenqnlzy into the tetme of an alleged 
oompcomiae oaonot be made on the application of the decree-holder. (1913) M.W.N. 
1346 — 34 M.Ij.J. 88. It ie not open to an ezeonting court to inveetigace the (act of pay* 
ment in reepeot ot the deoretal amount or of tbe adjnetmeot of the decree oat of ooutt 
in ezeontion peooeedinge nnleas recorded or certified nnder 0.91. r-3, clauses (1) and (3). 
83 I.O. 163 ; 80 I.C, 454 \ 83 I.O, 688 ; 79 I.O. 89 : 89 I.O. 1009 : 48 B. 648 ; 91 I.O. 
979 ; 69 I.O. 934 ; 1996 R..349 ; 78 I.O. 776 ; 136 P.R. 1919 J 66 1.0. 666 ; 40 I.O, 889 ; 
66 1.0. 880 ; 60 I.O. 943 ; 68 I.O. 133 ; 66 I.C. 890 ; 48 I»C. 766. When traud 
bad been committed on the court by reason of lalse etatemeot of tbe decree- 
holder as to the eatiefaotion of the decree, be was disallowed to ptooeed with bis ezeoo* 
tion application. 30 B. 333. In determining the question of sui&oieDoy of oauee shown 
by the deoree-holder, it ie inoumbent upon the court to investigate and decide any 
question of fact upon whioh tbe parties may not be agreed, upon snob materials ss 
they may legally place before it. In investigating the matter, the evidence may be 
given orally or by aflBdavit* 11 0. 166 1 A.W.N. (18841 40 ! A.W.N. (1888) 83 • 36 
I.C. 70. Even when the judgment-oreditor is guilty of fraud the ezeouting court will 
refuse to recognise tbe payment or adjustment, it it is not oeetifind as required by r. 3. 
15 S.Ij.R. 77 —63 I.C. 398. Tbe mere omission on tbe part of tbe decree-holder to 
certify tbe adjustment ot the decree does not entitle tbe judgment-debtor to override 
the period of limitation presotibed by Art, 174 and to apply (ot oertification beyond 90 
days of the adjustment, 50 0. 468 ; 88 I.C. 46. Ezoept as provided in the rule, no 
evidence can be taken to prove an uncertified adjuetmeot, 8 W.R. 319 ; 19 G.Ij.J. 136 : 
13 A.Ij.J. 895 ; (1914) M.W.N, 846 ; 13 A.L.J. 666 ; 91 C.L.J. 633 (contra in 4 B. 
H.O. A.C* 190). This rule restricts the rights of the judgment-debtor to prove bis 
payment unless certified as directed by tbe rule. 91 I.O. 177 — 95 M.L.J. 443. 8. 93 

of the Evidence Act does not bar the oral evidence to prove an agreement by way of 
adjaeemeot of a decree, as rule 3 contemplates tbe taking of evidence to prove tbe adjust- 
ment. 16 H.Ii.R. 904 — 60 l.G. 316. Tbe laet paragraph of O. 31, r, 3 does not pre- 
olude tbe oourt from ooneidering to what ezteut tbe decree bad been eatiefied by 
ezecution of the bond executed by the judgment-debtor in favour of tbe deoree-holder. 
A.W.H, (1896) 115. A judgment-debtor oaunct prove in exeoution prooBedings an 
adjuetment which has not been certified and to certify which be bad not applied 
within tbe time allowed, (t s. 90 days) by Art. 174 of the Limitation Act. 33 I,C. 963. 
Admission of a deoree-bolder that tbe decree was fraudulent and that the judgment- 
debtor was relieved from liability debars bis sons from executing the decree after hie 
death, although the decree-holder bad not certified tbe adjustment to tbe Court. 16 
O.W.N. 951 — 14 I.C. 574. Where a transferee of a decree who wae only a benamidac 
for one of tbe judgment-debtors by whom the decretal amount bad in fact been paid 
applied for execution of the decree, a plea by the other judgment-debtors that trans- 
feree, bad DU title to execute the decree ie not barred by O. 31 t. 9 (8). 40 M. 396. 

0. 9, R. 9 AND O. 21. R. 2—0. 9, r. 9, doee not apply to an application under 
O. 91. r. 2 19) and no appeal lies from an order dismiseing an application (or revival of 
a petition under O. 91. t. 3 (9) which was dismissed for default. 8. 141 dees not make 
O. 9. r. 9 applicable to tbese applications. 63 I.C. 855. 


suB-R. (81 — A payment or adjustment which has not been 
certified or recorded as aforesaid shall not be recognised by 
any court executing tbe decree. 
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By Any OqdvI ezeooting the deoeee.’^An adjoBtinent o( the deacee which hae not 
been oertidad to the oonct ot ceoocded aa each cannot be reoognised by the oouct eze> 
onting the deoeee. 8 M. 977 ; 98 A. 989 ; 66 I. O. 669 ; 60 I 0 . 381:91 1.0.996-19 
0. li. J. 196 : as A. 904 : 16 O. 604 ; 19 P. L. B. 1917-99 I. 0. 16 : (1917) M. W. N* 
397 ; 11 O. 671 ; 4 Bar. Ii. T. 169-11 I. O. 780 ; 40 I. O. 689-6 L. W. 664 ; 68 I. 

0. 198 ; 16 I. O. 899-5 Pat. Ii. J. 70 ; 36 M. 669 ; 43 B. 940 ; 10 I. 0. 696 : 16 0. 667 ; 
90 W. B. 160 ; 7 I. O. 740- 19 Bom. L.R. 640 ; 7 W. R. 134 ; 17 M. L. J. 697 ; 91 M. 
409 : 16 O. Ii. J. 101 ; 1 Bom. 605 ; 96 Bom. Ii. B. 997 : 3 M. 113 ; 13 1. O. 91 ; 
50 I. O. 966 : 96 P. B. 1878 ; 10 M. L. J. 913 : 16 M B I. 83 : W. R. (1864) Mis. 38 : 
9 W. R. 369 : 61 P. B. 1870 : 90 O. 39 ; 15 G. Ii. J. 188; 15 0. L. J. 493 ; 93 0. W. N. 
390 : 4 I. C. 409 : (1911) M. W. N. 473 ; 4 I. O. 900; Ii. B. B. (1893—1901) 691 ; 13 

1. 0. 63 : A. W. H. (1890) 68 ; 7 A. 194 ; 17 M. 389. There ie no diderenoe whether the 

4 

adjustment is made before ot after the tranefer of the decree. 36 M. 367 ; 99 M. 312 
33 1. O. 71 : 4 O. P. Ii. R. 189. The prohibition ie limited to a oouzt ezeouitng a 
decree and does not extend to a oaee where a court whioh ie not ezeontiog the deoree 
is dealing with the matter. 1993 Bang. 44*79 I. 0 . 978, The clause (3) ia 
imperative. 10 M. Ii. T. 396 ; 11 I.O. 760 ; 19 G. Ii. 3. 196 ; 93 O. W. N. 390 : (1911) 
3 M. W. H. 478. An anaucoeaefol adjuatment may be reoognised by a civil suit except 
when ezeouting the deoree. 16 B. 669 ; 19 B. 904 ; 10 M. D. T. 443. An objeotioD 
nnder O. 91, r. 63 that the property has been given to the objector in satisfaction ot a 
decree ia not barred apder O. 31. r. 9. 13 A. 339. 


Fraud ia not certifying adjuatment.— Whether the conduct of the deotee*bolder 
is fraudulent or not in not certidyiog an adjustment, the court ezeouting the deoree 
cannot reoogniee it. 16 O. W. B. 993 — 13 I. 0. 63; 40 I. C. 889 ; 66 1. O. 899; 36 M. 367: 
83 I. G. 336—16 B.Ii.B. 77 ioontfct in 46 I. G. 992 — 6 O.Ii.J. 93) reocgniscd in case 
ot fraud committed on the Ooutt. 

Whether the attaching Coort ie bonnd to recogniae.— When eatiafaotion of a 
deoree is not certified to the Court passing the deoeee, it is not open to another court 
attaohiog the deoree at the insianoe ot a third person to recognise the eatistoction. 
ot and refuse to proceed with, the ezeontion. 65 I. C. 630 — (1939) M. W. N. 189 I 36 
M. 367 ; 49 M. 338 ; 10 Ii. W. 179 : 5 Ii. W. 644. It ie only the court ezeoutiog the 
deoree that ie preoluded from reoognisiag an unoertified payment or adjustment : that 
is, it is only in ezeoation ptooeediogs that the uncertified payment or adjustment 
cannot be recognised. 136 P. B. 1919 ; 44 P. R 1906. 

EXCEPTIONS Uncertified payment or Adjustment aavea limitation.— 
43 0.907: 88 A. 904 ; 91 C 649 ; 17 A. 49; 91 B. 199; 96 A. 36: 9 l.C. 594 
90 O.Ii.J. 131 ; 36 A. 1705 93 O.W.N. 890-60 l.C. 949 ; 52 l.C. 804 F.B.-13 S. B. R, 
37 : 9 A. 191 ; 4 A. 316 ; 7 A. 397 ; 19 M 169 ; 11 W.R. 939:; 15 W.R. 459 ; 13 W R. 40 
P.B. 5 16 W.R. 66 ; 11 B. 606 ; 4 Pat. Xi.J. 159 : 4 B.Ii.R. 130 F.B. A oontcary view 
was taken ao 16 O.W.N, 396—13 1.0. 494 ; 38 A, 904, that the adjustment oannot be 
recognised for any purpose whatever. Where several instalments ate fixed by a deoree 
and the first instalment is time barred, the deotee-boldet’s waiver of the first default 
by an unoertified adjustment shortly afterwards does not save limitation to run. 19 
A. 569. 

The non-certification of an adjuetent dooe not affect the validity of the adjuet* 
ment.— It may not be zeoogcised by the ezeouting court. 10 M.L.J. 913 10 M.B.T. 

443 ; see also 38 A. 904; 7 A. 194; 13 W.R. P.B. 69 ; 90 W.R. 160; 3 O.Ei.R. 414 ; 4 B. 
996 : 3 A. 683 ; 16 O. 504 ; 13 A. 339 (eonfra in 6 B. 146 : i8 B. 300 5 11 B. 6 F.B.) 

4 
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01. (8) doei not npply to n rait by the Sarety agaiast the jadgment-debtor 
foe eeoovety of payment made in aatietaotion of the deoree by the lormec althoagh the 
payment was not oeetified^ 13 B. 336. 

DISTINCTION BBTSEEN ESTOPPEL AND OPERATION OF O. 21. r. 2 (3).— 
8ab*olauee (3) eoaote a special law foe a epeoial paepoee whereas S. 115 of the Evi- 
denoe Aot relates to the general law of estoppel and the ptinoiple ie that a special law 
overiidee foe its purpose, the general law. 7 I.O. 910. 

Deeree.boldet’e waiver of the right under the defaalt olanie, — When a deoree 
directed that the decretal amount shall be paid by instalments and on defaalt the 
whole balance is to become due and payable, a payment made by the judgment-debtor' 
oat of court may be zecogoised to proof of the decree-holder’s waiver of the default 
even though such payment has not been oertified to the oouct. 19 M 163, 

Uncertified payment to one of the joint deoree-holdera.— When a payment is 
made to one of the joint deotee-boldecs and not certified, and another applies for 
exeoatioD. the unoextified payment oan be taken into aooount to prove the share of 
the payee and for deduotiog snob amount from the amount of the deoree to be realised 
in execution. 16 M. 943. 

REMEDIES OP THE JUDOHENT-DEBTOR WITH RESPECT TO UNCERTIFIED 
ADJUSTMENTS. —-The judgment-debtor oan maintain a suit against the deoree- 
boldex to ceoover damages for breach of the oontraot represented by the adjuetment. 43 
M. 338 ; 13 W.B. 69 F.B; 1 Bur. L.J, 307 ; 1933 Bang. 88»70 I.O. 115 : 10 O.L.J. 
361 ; (1917) M.W.N. 359 : 33 W.K. 398. Buob a suit ie not barred under 8. 47. for 
the principle question in the suit ie not one relating to exeoution, bat to the breaob of 
the oontraot not lo ezeonta the deoree and for the damages safiered by the judgment- 
debtor in ooosequeuoe of the breach. 33 B. 394 ; 31 M. 409: 20 M. 369; 10 0i 354; 30 A. 
464 ; 6 M. 997 ; 13 W.R. 69 F.B. ; 11 I.O. 1 ; 12 P.L.R. 1917-39 I.O, 16 ; 80 M, 646 ; 
SO M. 369 *. 66 P.R. 1677; 4 B. 395 : 1 Mys. L.J. 108 ; 16 Q- 187 : 83 P.R. 1884 ; 8 M. 
377 F.B. ; 30 W.R. 160 ; 36 O 718 ; 13 £.0. 63 ; 4 I.G. 300 ; 8 W.R. 449 : 9 C. 738 ; 4 

B. H.C.A. C. 76 : li.B.R. (1893—1901) 631 : 6 B.L.R. 333; 6 M. 4i; 3 A, 639; 8 A. 538; 
40 I.O. 869. A suit ie maintainable when based on a private agreement made out ol 
court in satielaotioo ocadjaetmeat of the deoree without the sanotion of the oouct. 6 

C. P L.R. 133 ; 16 B. 419 ; 183 P.R. 1662 ; 64 P.R. 1894 ; 3 M. 611. The judgment- 
debtor need not wait until exeoution of the decree against him. Hie oauee of action 
acieee on the pceeentatioEi of the applioation by the decree-holder to exeoute the deoree 
30 M, 546. In such a oase the euit may be at the ioetanoe of the judgment-debtoB 
against the deocee-holdec on the ground of bis fraud or negligeooe. 6 M. 397 F.B ; 6 
M. 41 : 10 0. 364 ; 33 B. 394 ; 8 M.L.J. 61. 

Limitation for the salt. — In euob oaeoe the filing of the exeoution petition in 
itself gives a cause ol aotiou. though no money may have been realised, and saooeesive' 
applioatione may give rise to saooeesive bresobes and a fresh oause of action. If money 
is eubecquently realised, that will give a fresh oauee of aoiion as a further breach of 
the covenant. Buoh a suit ie governed by Act. 116 and not Act. 130 ot the Limitation 
Act. 48 I.O. 810-36 M.L.J. 176 : 10 I.O. 463-31 M.L.J. 618 ; 1 Mys. L.J. 178. 

JarlsdlotloD of the Small Canse Ooarta.— A Small Oauee Court has jurisdiotion 
to entertain a suit for damages sustained in ooneeqaenoe of a deoree-bolder fraudulently 
omitting to certify to tbs oourt the payment made by the plaintifi. 9 W.R. 310. 

In the Panjab. a suit for a declaration that the deoree has been satisfied and is not 
capable ot exeoution and lot restraining the deoree-bolder from ezeoatiog the same ie-' 
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BiMnUinable. 16 F.R. 1910 } 79 P.B. 1699 ; 880 P.L.R. 1913 ; 43 P.B. 1914 ; 384 P. 
liiBi 1919 : 79 ItO< 136i Bat see now 3 Iiab. 319 a suit lor a deolaxation (bat a- 

deoree bae been Jnlly satiEfied and is incapable ol eseootion te barred under B. 47. 
The other view ia that while exeoation pxooeedinge are pending and the decree bae not 
been Inlly executed and certified as adjusted no suit can be maintained foe staying 
execution by an injonotion or that the decree is tooapable ol execution. 33 I>0. 963 
P. O.: 30 A. 364 ; 3B I.C. 468 ; 16 B.Ij.B. 168 - 60 1.0 . 966 ; 11 B.6 F.B. ; 11 M. 469 ; 
10 B. 166 : 47 P.B. 1881 ; A.W.N. <1889) 96 ; 81 G. 480 ; U.B.B. (1918) 4th Qt. 191 ; 
5 M.Ij.J. 140 : IS M. 303. 

Limitation .^Buoh a suit held maintainable in the Punjab, is governed by Art. 190 
or 97 or 115 of the Limitation Act and time begins to run from the date when the pay* 
meet of the decree is repudiated. 830 P.L.R. 1913 — 31 I.C. 667. 

Criminal proceedings.— The prohibition contained in 0« 31, r. 3 (3) against the 
recognition of an uncertified payment or adjnetment is confined to Civil Courte 
executing decrees and does not exteud to Orimioal Courts. It aftsr eatisfaction ol the 
daotee out of court, the deoree'holder applies (or execution ol the decree and omits to 
state that the full amount of the decree has been paid be is guilty under 8s. 191 
and 193. I.F.O., tor making a false statement. 16 C. W.H. 933 — 13 1.0. 63; 10 B. 366 ; 9 
M. 101 ; 16 C. 136 : 7 F.R. 1686. In euob a oaee if the decree ie executed the dociee* 
bolder ie (urther liable under B. 310, I.P.O.. (or fraudolently causing a decree to be 
executed a(ter it has been eatiefied. 9 M. 101 ; 10 B. 388. O. 31. r. 3 puts on the party, 
applying tor executing the obligation of stating any adjustment between tbe parties 
alter the passing of the decree. 3 M. 316, A oonviotion under 8. 310, I.P.O., cannot 
be had until the judgment-debtor had appeared and bad either made no objeotioo 
or bad made an objeotioo whiob bad been formally overruled, Tbe execution of tbe 
decree did not begin till the judgment-debtor appeared. Before that the deoree-bolder 
did not execute bis decree, the only result of his application being to issue a notice 
oalling upon tbe judgment-debtor to show oause why tbe decree should not be executed. 
88 P.Lj.B, 1903. Id otiminal oases, proof of the unoeitified payment may be admitted 
by a Criminal Court, 10 B. 388 ; 16 0. 136 : 9 M. 101 ; 4 M. 336. The fact of oectifi- 
cation of payment in tbe execution petition does not oonstitute an ofienoe, under 
Ss. 197 , 196, 1.P.C,, if tbe oertifioation is false. 33 I.C. 416 — 30 C,W.N. 630. 

BDIT BT .THE DEOREB-HOLDBR CM THE BASIS OF AQREBUENT OF 
ADJU8THENT « — When a decree ia adjusted out of oouri by tbe judgmeDt-debtor pro- 
oaieiDg ko pay aoeckaio amount witbin a oeitaio time and executing a bond for tbe same, 
the deoree-betder oan bring a euit for recovery ol Ibe amount prcmieed« U3 fie 693 ; 37 
B. 96i Appeal««-^Bee Chapter 1X« 

DEOBEBS SATISFIED OR ADMITTED TO BE SATISFIED.— A decree holder 
is not entitled to put in so application for further execution of hie decree 
after, in execution of a previous deoreep the lull amount stated in that application bad 
been paid and the decree admitted to be fully aakiefied and eo entered by au order ol the 
court* The proper course, if there had been any mistakei would be for tbe deoree-bolder 
to ocme in for a reviews 69 I.O. 148 ; 7 W.B. 142, A part performance of the decree 
does not dieentitle tbe decree-holder to execute it, 16 1,0, 973 • 16 O.L.J, 101 , 

FINAL DEORBBB. — When there were two oroee-suite (or poeeeeeion of tbe 
whole of au estate and one*tbird of the estate respectively end tbe euit for the whole ee* 
tale was Snally decreed by the High Court and tbe plaintifl pot in possession, and the 
suit for the ooe^third ebare dually decreed for the opposite party by tbe Privy Oooooil } 
hf ld| in ao applioation for execution by the bolder of one-tbird share, that the decree of 

Privy OouQoil oan be executed, notwithstanding that it involved tbe disturbance of 
poBieseion obtained by tbe olaimant ol the whole estate under tbe High Oourl’e deoree* 
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which had become final. The decree ol the Privy Oonnoil in fehie case was later in date, 
and the claimant of the whole estate ehonld, if he desired to be eeonred in posseasion, 
have pleaded the decree of the High Coart in the otose salt when the appeal in oonneo* 
tioD with the one^thied share was before the Privy Oonnoil. 1 A« 466 (P.B,). 

EXECUTION OF DECREES AFTER AN ORDER OF AMENDMENT UNDER 
0. 20. R. 11.— After a decree is passed, no order oan be made for the payment ol decretal 
amount by inetatments ; nor oan payment be postponed except nnder O. 90, r, IX, 
which provides— 


After the passing of any decree for the payment of 
money, the Court may, on the application of the judgment- 
debtor and with the consent of the decree-holder, order that 
payment of the amount decreed shall be postponed or shall 
be made by instalments on such terms as to payment of 
interest, the attachment of the property of the judgment- 
debtor, or the taking of the security from him or otherwise 

as it thinks dt. 

APPLICATION. —The tale applies fo money decrees only. 5 B. 604. It is appli* 
cable to’lbe case of a sapplemectary decree in ansortgage suit under O. 36, t. 6, because 
enob a decree is a personal deotee for the payment of money within the meaning ol 
O. 90, r. 11, and the Oonct baa jurisdiction to order instalments. 16 O.W.N. 1093» 
II I.O. 736. For other inatanoes of money deorees. see infra- 

SUCH AH ORDER IS VIRTUALLY aN ORDER AHENDINO THE DECREE.— 
An order postponing execution of a decree or ordering payment by ioetalments under 
O. 90, t. IX is virtually an order amending the decree and an applioation made within 
19 years of the dito when the said order is to take eSeot is not barred under B< 48,0. P.C. 
34 I.C. 393. Hence after suob an order, the decrees is not to be exeouted. It is replaced 
by the order under O. UO, t. 11 and it ie this order that can be executed. The order of 
the Court under this rule relates either to (i) the poetponement of payment, or (ii) the 
payment to be made by instalments. Other oonditions may be attached to suob pay- 
ment wbioh ate only discretionary with the Court. 

APPLIOATION AND CONSENT.— There should be an application by the judg- 
ment'dabtor and consent of the deoree-bolder should be obtained bafote making an order 
under this rule. 

COURT. — An order uodee this rule oan be made only by the Court that passed the 
decree. 40 M. 933, 

LIMITATION. — The period of limitation lot an applioation under this rule Is 
governed by Act. 176, Liimitation Act. 96 P.R. 1900. 

APPEAL.— There is no appeal from an order refuetng to allow InstalmentB, 6 Bur. 
L.T. 133—20 I.O. 673. 

WHAT AMOUNTS TO AN ORDER UNDER THIS RULE,— Where the court en- 
doreed theexpreeeion “ recorded” on an application lot poetponement ol a decree signed 
by all the parties, it amounted to an order granting the application and amending the 
decree in terms ol the prayer, 84 I.O. 89S. Mere agreeemat ol the pacfeiea without it» 
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being teoGgnieed and sanotioned b 7 ordee of the Ooaxt does not amount to an ovder andex 
this xole, and the limitation lot exeootion will thecefoxe run from the date of the 
ociginal deoree. 14 0.348. A jndgment debtoe. on being arrested, aeked for 16 days* 
time to pay the decretal amount, to which the deoree* holder ooneented : and the Oourt 
passed an order to the effect, “ let the petition be filed.” It was held that the order did 
not amount to one for payment of money to be made at a certain date. 16 O. 16. 
Where a jadgment was passed on 3lBt July, and, on tbe atth, an arrangement by the 
parties to pay the decretal amount by instalments wae filed and explained to the 
judgment-debtor who accepted tbe terms but no formal orders were passed under 

O. 90, r. 11 and the formal deoree wae drawn up on96tb according to the original judg- 
ment, it is a good order under O. 30, r. 11 for tbe purposes of execution. 5 O.D.J. 36- 

PRIVATE ARRiNOEHBNT AFTER THE DEGREE, — Where after the passing 
of a deoree the parties come to a private arrangement as to dieobarge the obliga- 
tion under the decree, the deoree will merge in the agreement which cannot properly 
be enforced in execution but only by a separate suit. 51 P.B. 1685 i 33 W.B. 139 i 196 

P. R. 1663. But when ao agreement ie entered into by the parties, not in supersession but 
in pursuance of a deoree ae to tbe mode of its execution, the deoree will be held to be 
still eubeisting, and the oaae cannot, on aooount of the agreement, be struck ofi the file 
till the decree ie satiefied, 195 P.R. 1863. When a suit ie diemiesed as the result of a 
compromise, tbe decree passed by tbe Oourt is not capable of ezeoution. 81 l.C, 459 = 
1934 Oal. 49. 

BXEQDTIOM OP CONSENT DECREES. — The oourt executing a compromise decree 
is bound to give efieot to suob compromise subjeot to the lincitaticne indicated by O. 33, 
r. 3, O. P. Code. So long as tbe requiremeots of tbe rule are satisfied tbe oompromiee 
becomes a part of tbe deoree itself and oan be given efieot to in execution of tbe decree, 
at least as between tbe deoree-bolder and the judgment-debtor. When suob a deoree 
has been passed on a compromise duly arrived at between the parties and sanctioned 
by tbe oourt executing tbe deoree. neither tbe decree-holder nor the judgment-debtor 
oan resile from the position wbiob he deliberately took op in tbe matter of tbe compro- 
mise. 11 A. 338 139 P. R, 1608:33 P.L R- 1901). Ordinarily a consent deoree can 
be enforced in execution ptooeediogs as an ordinary decree. Once a oonspromise 
deoree is passed with reterenoe to tbe rights of tbe parties to tbe suit, their further 
remedy is by way of execution and not by a eepacate suit, 153 P, R, 1919 : 40 M< 177 • 
63 I. G. 833=30 C, Ij. J. 118. It is binding till set aside. 79 I. C. 891 ; O. 33, r, 3. 
deals with the ooosent decrees and when they oan be passed- 


O. 23, r. 3 — When it is proved to the satisfaction of the 
court that a suit has been adjusted wholly or in part by any 
lawful agreement or compromise or where the defendant 
satisfies the plaintiff in respect of the whole or any part of 
the subject-matter of the suit, the court shall order such 
agreement, compromise or satisfaction to be recorded and 
shall pass a decree in accordance therewith so far as it 
relates to the suit. 


This rule requires that the oompromiae should be lawful and that the deoree 
should not oomprise those terms of tbe oompromiae that do not relate to tbe suit 
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Bo fat ae ezeoatioo of the deotee is oonoetDed the qoestion is whether a ooneeat deoree 
based on an nolawful agreement or embraoing the terms of the oompromiee that do not 
relate to the suit, can be eoloroed in ezeoution prooeedings. 

VBERE A OOUPROHISE DEOREB 13 B&BED ON AN AGREEMENT TH&T IS 
NOT LAWFOL. — A oivilooart has no jaiisdiotion to pass a deotee on a oompromise an- 
less it means a lawful oompromissi When the term of a oompromiee are opposed to pnblio 
polioy. the decree wbloh embodies the unlawfal terms of the oompromise is not operative 
and cannot be ©nfoeoed. 26 M. 31 ; 31 B. 16 F.B. It is open to the ezeouting oourt to 
ooneider what the rights of the patties, equitable or otherwiso, are, which follow from 
the oontraot embodied in a oompromiee decree. 24 C.W.N. 546, So far as a decree 
embodies unlawfal terms of a oompromise it is inoperative and will not be enforoed. 
26 M. 31 ; 24 M. 366 ; 20 N.L.R. 1 = 78 I.C. 367. An agreement or compromies as 
regards the genuineness and due ezeoution of a will, if itseSeot is to ezolude evidence 
in proof of the will, is not lawful, being against public policy. 31 0. 367. An agreement 
to abide by a deoisioo of a oartaio faot is lawful as it is capable of enforoement, 23 
O.Ii.J- 482 = 34 I.C. 220. An agreement to abide by a sum to be fixed by a patty in 
the suit and acquiesoenoe in the sum so fixed is lawful. 8 91 = 36 I.C. 936. 

An agreement between the parties to a suit that it should abide and follow the result of 
another suit between the same parties is valid and lawful. 24 M.Ij.J 366 = 61 I.O. 640. 
An agreement to refer a dispute to arbitration without the intervention of the oourt 
falls under 0.23. t. 3. 37 B. 639. An agreement to refer to arbitration with an 
award thereon falls under O. 23, r. 3, but not a bate agreement between the parties 
to refer. 36 M. 363 ; 65 I.O. 716 i 80 0. 218 ; 38 B. 687. An award made without the 
intervention of the oourt during the pendenoy of a litigation oannot be regarded as an 
adjuelment under O. 23, r. 3. if it is not ooDseoted to and any attempt to enforoe it 
by one of the patties is precluded by reason of B. 89, O.P. Code, 3 Lah. L.J. 161 , 
40 B. 396. The prooeedings under t. 17 of Sob, II, 0. P« Code, oan be oom- 
ntomtssd by amending the awerd and the parties ate entitled to get a deotee based on 
the amended award. 39P.W.R. 1910 ; 27 P.W.R. 1914=69 P.Ii.R. 1914. !□ a suit on 
a pro-note, the agreement between the parties to abide by the deoisioo of the Munsiff in 
a suit for the oanoellation of the same is not lawful. 37 M. 403. In a partition suit, 
where the extent of the property available for partition is being litigated, a oompromise 
purporting to appoint trustees on behalf of the plaiotifl to determine and obtain the 
Dlaintifi'a share from the defendant and hold it in trust for him is nob a valid adjust- 
ment o! the suit. 8 8 I. R. 197 = 27 1,0. 369. A oompromise is not unlawful within 
the meaning of O. 23, r. 3 merely because it deals with matters not included in the 
claim 78 P.R. 1917. A oompromise is not unlawfal merely because the parties do not 
cet the shares to which they would be entitled under their personal law. 65 I.O. 716. 
A penal clause in a compromise deed is not enforoeable. 34 O.W.M. 645. The power of 
the court to grant relief against the enforoement of a penal clause is not confined to 
oootraote between the landlord and tentant, but extends to oompromise decrees also. 

gS M.L.3. 480 *. (1914) M.W.N. 93 : 3 L.W. 636 = 90 I.O. 348. It is oompetent to a 
court executing the decree to grant relief against forfeiture. (1916)2 M.W.N. 337 = 32 
10 697. An executing oourt oan go bshind the terms of a compromise deoree and 
deolacea clause to be penal under 8. 74 of the Oontract Aot, 33 I.O, 697. The terms 
of a oompromise not embodied in a registered dooument but inoorpoated in 
the deoree. passed in a suit for ejectment, aoooediog to which the defendant is 
to bold the land as an under-raiyat of the plaintifi and is nob to be liable to ejeotment 
from bis under-raiyat bolding, ate binding on both the parties. 47 1,0. 485 ; 67 0. 761. 
An agreement to part with a portion of a tight to the Arohik Miras in a temple in 
favour of the plaintiS is opposed to publio policy. 98 M. 860. An agreement by the 
parties to a suit to abide by a earn to be namsd by their pleaders is not a lawful 
adjustment until that sum is namsd and the parties inform the oourt that they are 
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williBg to have a d«ocee iot the sum so named. 6 S.ti.R. 166-19 1,0. 450. A oompio- 
mias of a suit to avoid ociminal pcoseontion ia nnlawfal. A.W.N. (1683) 146. An 
agreement which proleaaes to bind the defendant to pay a earn which cannot be 
lawfully recovered xa not a lawful agreement. 104 P. R. 1880. An agreement by a 
Mohammadan of the Hanafl School to telinquieh or bind hie ohanoe to aucoeed to an 
estate, ie void and unenforceable. 9 I.Q. 865. An agreement by which the plaintiff 
makes some conoeasion and thedelendant makes aoonoeeaion with respect to his coats in 
the suit, ie a lawful one. 37 I. C. 491. An agreement, whereby the plaintiff and 
hie younger brother were to execute a sale deed within a week conveying the lands in the 
suit to the defendant for a certain sum and ia default the suit waa to stand diamiased. 
is a lawful agreements 17 M.Ij.J. 37. A compromise by the parties before a local 
oommiaaioner appomted to invesgate, the case, ia not lawful if the parties have the 
option to repudiate it. 97 P.R. 1914. A resolution adopted at a meetiog of the abare- 
boldere of the plaintiff company lor the purchase of a factory from the defendant in 
part payment of his debts ia not a lawful adjustment. 46 M.IL.J. 763—1993 P.C. 178. 
A ooneent decree baaed on a oompromise by which the bolder of the office attaob- 
ed to a temple agrees to sell the offioe, ia inoperative, being unlawful, aa against public 
policy and the executing court should refuse to sell the same. 96 M. 31. By private 
agreement converted into a decree, parties cannot empower themselves to that which 
they could not have done by private agreement alone (Ibid.) A oompromiae in a suit 
which cornea under the Deooan AgricuUurista Relief Act, 1879, is not bad in law beoauae 
it ia made without compliance with the provisions of B. 163 of that Act, 37 B. 
614 P.B, Where a decree of a Settlement Oourt was based on a oompromise which 
contained restrictions aa to the alienation, such oooditions were void and unenforce- 
able. 10 O.G. 136. An agreement to the effect that If food prepared by one of the 
parties was eaten by the other, the suit might be decreed, the iaeue being rs to the 
legitimacy, la not a lawful one aa it depends on a future oontiugenoy. 78 I.C. 540— 
97 O.C. 167 ; 79 I.O. 363 — 99 A.Ij.3. 301. When all the terms are not settled by the 
oompromiee aud the consent of both the parties is not aignified, the oompromiae ia 
unlawfol. 9 I.O. 426. Where a diapute arose as to the terms of a oompromise and 
it fell through, the oompromiae ie uolawlul. 9 I.O. 365. An agreement by an admi- 
niatrator to grant a permanent lease without the leave of the Court appointing him 
aa Buob under 8. 90 (3) of the Probate and Administration Act ia not a lawful 
agreement. 11 O.L.J. 346. A oompromise by which the defendants agree to a mortgage 
deotee being passed against them even in reepeot of the portion of the olaim not 
aeouted by the mortgage, ia a lawful one. 17 M.L.J. 200. An agreement by wbiob some 
of the parties to a suit harasatbe other parties to the euit is unlawful, 77 I.C. 874 — 0. 
ft A.L.R. 415. Where a minor is not a party to the suit and baa not been heard 
and represented before the Oourt and an agreemsnt ia entered into by the parties as 
to bia rights and liabilities, the agreement ia untasvfnl. 6 I.O. 433. 


COMPROMISE DECREE EMBRACES TERMS OP THE COIIPRO- 
? y RELATB to THB suit. - auoh term, oan L 

aXh, to 1 . whom th. deoree i. 

cbjoot.oD o.n be taken by wey of appeal under o. 43. 

of tVe^el.. oompromiee and it oannot be taken in eieeution 

of the enit an^ eolatea to the property notaubjool 

of the omt and oenid not form part of the decree, cnee it bee been eo made a pirt 

Wm To O tT “■»* not binding on 

m. 10 O.W. 448-73 I.O. 686. A eeparate euit for the recovery of the aonse 
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oovered by the decree ia barred. 9 A 939. It ia barred by B. 47. Civ. Pro. Code, aa 
the qaestioD relates to the execution of a decree. (Z*d6) eonira in 70 I.O. 317. A oom* 
ptomiee decree including matters coveted by the snit as well ae mattere extraneous 
to the suit oan be executed only to the extent it relatee to matters in the suit and 
not with regard to matters outside the scope of the auit. 78 I.O. 317* A consent 
deoree wrongly passed owing to eome legal or teohnioal defect ia not a nullity. The 
Court has jntiediotion to pass a right as well as a wrong deoree ; and if it decides 
wrongly the wronged party oan only take the course ptesotibed by the law lot 
setting matters right. 33 M.L.J. 434»61 1.0,439, Though the oonsent deoree or 
order is a mere creature between the parties it is etill an order of Oonrt and hence is 
seoutable 44 C. 789. When a compromise deoree reserves a right to a stranger, he 
iVnot entitled to execute, but oan only sue on the deoree. 37 I.O. 133. A party to a 
ent deoree which the Court had iurisdiotiou to pass or any one deriving title under 
h°im is eetopped from going behind the terms to which he has voluntarily sabmit* 
t on the ground that the decree was wrongly passed. 61 1.0. 439. A contrary 

^ ' is held by the High Court of Oaloutta. It is held that euoh terms oannot be 

in Bxeaation of the deoree ; but they may be enforoed as a oontcaot by original 
34 0. 456. 463 ; 6 O.W.N. 405 ; 63 10. 663. Be© also 47 O. 406 P.O. ; 36 O. 

193'* 1 C L J 388. A similar view is held in 37 1.0. 897, where it is held that the 

1 otee-holdet oould not proceed against the property in execution of the oompromise 
a 66 unless he brings a proper suit, on the ground that neither the mortgage 
bond not the subsequent oompromiee petition nor the decree based on the oompto- 
eto. contained any provision ae to the execution of the deoree by attachment 
^d^ale ot tbe property morigagad. In the Punjab it is held that a decree Ijased on 
aomoromiee in so far as it relates to property extraneous to tbe suit ie without 
nuLdiotioo and inoperative. 31 P R. 19i9 1 78 P R. 1917. When during the exeou- 
linn Dtooeedings the parties agreed to refer the matter to arbitration and an award 
WAB made and a formal deoree paeaed tboreundet. it was held to be capable of exeon* 
linn and the propriety of such a decree oould not be called in question by the judg- 

k-rtahtor 11 I.c. 467 = 16 O.W.N. 34. Where a Court passed a decree in aooord- 

with a oompromiee arrived at by the parties and oertain Hundis were given as 
♦nTthet additional seouritiee merely, which were subsequently diehonoucad on present- 
k « h.ld that tbe parties could enforce their rights to tbe money by proceedings m 

exaoutioo under the eompromi.e deeree without hevlog to euo ou the Handie. Where 
exeoutioD iooorporates. in exUnso, the terms ol a oompromiee. adopts them, 

“ them exeoutaWe only so lar as they relate to the suit, tbe terms which are 

omitted by the deoree ate not executable with the deoree. 30 I.O. 363- 3 L.W. 608. 

COMPROMISE IN APPEAL.— The rule as to oompromise applies in the case Cl 
appeal ae well. 6 Lab. L.J. 961. 

rrtMPROMIBB IN EXECUTION PROOEEDINQB.— Nothing in O. 33 applies to 
^rnoBedincs in execution ol a deoree or order. [O. 33. r. 4]. Tbe proper rule appH- 
““bifl in euoh a case is provided . in O. 81. t. 3. and any compromise out of Court not 
d bv O 31 * 3 oannot be enforoed under O. 93, r. 3. But it must be noted that 
tnlVnlB of estoppel ie not afleoted by this rule. If an application for exeontion is dis- 
Jed on the basis ol a oompromise ptooeediog for a partloular method of satielaotion 

d iflo for a Iteeh application if the compromise is not carried into effect, the judg- 

meat-debtor cannot object to the entertainment of a fresh application on hia failure to 
oarry out the terms. 13 I.O. 81. 

OOHPUL80RY RKGIBTBATIOH AND OOMPROMISE OP THE SUIT. -Bo fat 
as the etipulationa and provisious of a oompromise are Inoorpoiatad in tbe deoree. they 
do not require registration, whether they are extraneoue to the suit or not. 90 A. 171 ; 
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96 A, 78 { 19 I.O. 651 ; S Pat. D.J. 48 ; 3 Pat. Ii.J. 366 : 78 F.B. 1917 : 83 M. 109 : 
47 O. 485 P.O.; 43 M. 488 F.B ; 67 l.C. 761 : eontra was held ia 90 O.W.H. 910 ; 36 
O. 193 ; 86 M, 46 i 31 P. B. 1919* But these rolioge maet now be judged io the light 
o! the Ptiyy Ooanail caliog. 47 O. 766 P.O. The pcoviaioos of the Ragiskration Aot 
apply to terms io the oompromise which are not inoorporated io the decree. 39 M. 
866 : 99 M. 608 ; 36 M> 46 ; 33 A. 906. Where a dcoumeot reqairee registration but ia 
not regieteied. the defect may be cared by the conduct of the patties in cootinaously 
acting upon it. 43 O. 801. 

EXECUTION OF THE DEOREB WHICH IS INCAPABLE OF EXECUTION OR 
WHIOH BBOOHB8 INCAPABLE OF EXECUTION BT SUBSEQUENT EVENT.— 
When Bubaequent to the paasing of a decree for ejectment under B. 76, Act X of 1859, 
the tenant paid and the Z tmindar aooepted rent, such receipt of rent tendered the decree 
impoesible of execution. 7 W B. 143. Au objeotion that a decree for ejectment pcevi* 
ouely obtained has become incapable of exeoation by reason of events subsequent oan 
be properly taken in exeoution of the deoiee. 44 O. 954. 

" Incapable of exeoation’*."- The expression means that there must be some 
inherent deleot in the decree itaelf whioh makes it incapable of exeoulioo. (1917) 
Fat. 363*43 l.C. 666. A decree incapable of execution cannot be executed. 16 
C.W.H. 910. When a deoiee ia passed giving a life estate to the daughter and 
ebe dies, her eone oannot execute the decree after her death as legal representa- 
tivee. 11 A.XjO. 464*19 1.0. 376. Where a decree directed the payment to a 
minor of a oeitain amount of income every year, and the minor died during bis 
minority, hie beire were not entitled to recover in exeoubioD prooeedings eubeeqaent 
allowances after hie death. 31 B. 183. Where during the execution proceedings the 
parties agreed to refer the matter to arbitration and an award was made and a formal 
decree framed thereunder, it was held to be capable of execution and the propriety of 
snob a decree oould not be oalled io queetiou by the judgment-debtor in execution. 
11 I.O. 467 * 16 C.W.N. 34. Where a plaintiO withdraws from a euit with permission 
to bring a separate suit, there is no deoiee capable of execution. 9 A. 690. A decree 
ordering the defendant to pay the plaintifi certain epeoifio moveable property of the 
kinds enumerated in the decree up to the value of Rs. 30,000, or to pay that amount, 
is capable of execution, the oonstruotion being that the defendant should deliver to the 
plaintiff all moveable properties of the kind described up to Bs. 30.000. and if he 
should fail to do eo, to pay Rg. 30,000 or each portiou thereof as would be equal to the 
value of the properties not delivered. 64 P.R. 1890. When a decree was agaioet the 
Deputy Commissioner as Manager of the Court of Wards and it ordered that the decree 
ehould not be executed by recovery from the Deputy Oommissiooee personally or from 
the estate of the ward under hie managemeut, the decree oan be executed against the 
estate after its release from the management of the Dspnky Commiesionat. 9 l.C. 336* 
14 0 0.6. Where the decree merely states the ebatoe in the immoveable property to 
whioh the plaintiSe are entitled and leaves these as well as all other neoeesary figures 
to be worked out at a eubseqaent period, the decree ia not fical or executable. 3 M.D.T. 
965. Wbeu the shares of defeudauts are not asoertaiued iu the decree for partibioo 
the delendanke oanoot execute the deoiee as to their interests. A.W.H. {1864) 316. A 
decree not epeoifyiog relief oannot be executed. 311.0, 616 . Where a decree directed 
poseeasioD on payment of a oertain sum to be asoertained there ia no exeoutable decree. 
36 A. 339. Where the shares of the deotee holders were not epeoifiad, the court was 
not entitled to go behind the deoree and to asoertain the shares, and the decree being 
vague, is not capable of exeoution. 13 A.L.J. 498*39 I.O. 313. A decree does not 
become incapable of exeoation within the msaning of para. 173 of the Oadh Oivil 
Digest merely beoanse the attempt to exeonte it has proved ansuooesafol. The court to 

5 
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which a decree U sent for exeoafeion is oompeteDt to persevere with the execution until 
it is made to appear either that satisfaction has been obtained or that execution is no 
longer possible. 31 O. O. 261 = 48 I. O. 733. Where the amonot doe under a former 
decree whioh was eat aside was partly recovered in execution of a second decree Tula 
that tbe balance of the flret decree oonld not be recovered from tbe judgment-debtor 
in exeontioD of the eaoond dootee and that no aoquiesoenoe in former illegal prooee- 
dinge could render the illegal execution valid. 1 A. 368. Where a decree passed under 
B. 88 of the T.P. Act directed that if the decree was not eatiafiad withm two 
months, the property should be eold, execution of it could not be allowed before expiry 
of such time. 7 A 194. Where** deocee for redemption of a Malabar Kanam provided 
that tbe plaintifi be put in possession of land upon payment by plaiatifl to defendant 
of the mortgage amount and the value of the improvements to be datarmioed in execu- 
tion, the decree beoamea complete doorse, on tbe date on whioh the court determined the 
value of improvementR payable by tbe deocee-holder. An applioatioo made to execute 
the decree within three years from tbe latter dale would be within time. 8 M. 97. 
Whore a decree in a suit upon a bond against the heita of deceased obligor awarded to 
the plaintifi the amount of the bond from the prooortyol the obligor and declared that 
tbe defendant be released from the claim in the suit, an order for execution of tbe 
decree was set aside on the ground that the decree did not warrant the issue of ap 
aitaohmant since it was not against any person. A euit was maintainable by the 
plaintifi upon the dootee recovered in tbe former euit, there being no other means of 
enforcing the former decree or recovering his debt, Marsh 611. It is necessary to 
prove the exact contents of the deoreo whioh is alleged to have been passed before order- 
ing elocution. I9i3 R. 113. A decree passed in conformity with the ptovisioDS 
of a. 62 of Aot VIII of 10G9 {Landlord and Tenant Pcoojdute— Bengal Act) and 
allowing fourteen days for tbe payment of arrears of rent due upon a Mokurati lease 
and interest thereon, is a good deoree. 7 O. 5o6. Whan a deotee-holder is entitled to 
execute bis decree only on a default ae provided in the deoree be is not dibarrod from 
executing the decree when the default oooura for the first time merely because it occurs 
after 90 years. 14 L.W. 639. The fact that tbe deocee is difficult to execute does not 

render it incapable of exeoution. 63 I.O. 976 {L.). It is eompctect to a 

debtor at the execution of the decree to object that the deoree been altered behind 

his back and wia thorafors cot capable of execution. 8 A. 377. ere “ ^ 

not contain details of the properties claimed, whioh, however, are given m ^ separate 

paper and the deoreo also mekes no mention of such details a 

decree will not ho justifiod in reading the coatente of tbs separate paper mto the decree 
and awarding the dooroe-holdet possession of the properties mentioned therein. 6 A. 
30. but see 18 A. 344. There oan be no complete dcaroe until there is an 
improvements and it cannot be reserved lor execution even with the consent of the 
q M 302 F.B. In a partition decree until the exaoi. portion of the plaintifi s 
^hato was indicated and'a final deoree pasaed acoocdingly as contemplated by O. 90. c. 13 
;hete is no decree which the court can execute. Applications towards cSeot.ng a parti- 
tion beloto buch final indication would oonetitule proceedings in tbe suit itself and not 
in execution. 47P.R. 1906. A deoree given under B- 78 of tbe Bengal Root Act. 
X of 1869. need not declare that 16 days’ time should be allowed to the tenant, though 
It must specify the amount of the arrears. Payment of this with oosts and interest 
as decreed within 16 days ipso /oofo stays execution, 1 N. W. P. 89. When a suit 
isdismisBod aa the result of the compromise, the decree passed by the court is not 
canable of execution. 1924 Cal. 49 = 81 I C. 469. In a suit against two sets 
ot dolendaots, the court of first instance decreed it against the second aet and dismissed 
it Qgainst the fleet set. On appeal by the eeoood set. the appellate court passed a 
decree against the firat aet of defendants though they wore not parties to appeal. Held 
that the decree oould not be executed agaioat the firat set of defendants. IS A.L.J. 

136 = 37 1 . 0 . 804 . 
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Oondlllonal deoreei.— A deocee diceoUd the jodsmaat-debtoe to ezaaata a 
ooDveyanoe on payment by the deoree-holdee of a oectain snm of money. The deoree- 
holder oonld not pay the amonat within the time extended by the court, held that 
the judgment-debtor was not bound to execute the oonveyanoe. 31 1,0. 467. 

lit Jn DBORBES.-WI.en . denree o.nnot be e^eouted 

metelly, It oannot be executed at all. But it ie open to a court executing a decree to 

oonatrue light of the plaint and the judgment if there ie any ambiguity in 

«meTh ■ 311.0. 478=.(1916) M.W.N. 1944. Where two deaoriptionrorthe 

amrflTct ^haV u' description 

are in oonfliot, that which le more certain, stable and the leaet likely to have mistaken 

17 T"' “"T' “ identifies the eubjeot-matter. 

r ■?*? executing court can go behind a consent decree and 

look at the terms of the compromise in acoocdanee with whioh the decree was passed 
Wh' ° understand what the deoree was, 21 G, W.N, 835 =37 I.Q 916 

tTol“. rT embiguous. it is not the doty of the executing 'court 

to complete it and give a definite meaning to it. 29 I O 223 • 34 I o * a 

oannot be varied in execution proceedings 3 Bern, n R 3)8 ■ *18 6 4^'. AH 

rcc'u:r\:r r^ru.?- r-"-- 

it is permissible to refer to iho «!..«..»• , drawn up and e.mbjguou3. 

CXCOU.C bU decree l„ rcpec.^'r Jbe -euc“:l:c^^T 

a pre-emption decree is ailent as to tha When 

Where a decree directs demolition of a portion of a w^ii tsa a 
execution by taking evidence ae to Mnn^i^ # u ^ deorea ts capable of 

the amount Of ™ 14 I.C. 5S3. Where 

entered into a oomprom.r th^t tha 1““^^ 

against a partioular plot of land and a decree ° profits should be executed 

oomptomiea held that the deoroe cannot be executed ^o^o'danoe with the 

.he ccu.prcu.iee^r tc?r^r“ «h-^be u.e.bcd o, execul.cc epecided 

~ 35 ^° ““ " “““ ^ ulderrc/r ITIT' 

e-u.;c“’;„T":;Uprer.rd 

1.0.213; 34 10 «7u *o g»’e it a definite meaning. 13 A.D.J. 4i8-29 

aentativa of the’daceaso'd. the^J-opertn! d A. a pact repta- 

a declaration in the same deorea » aoJated toakf and at the same time there ia 

another rapreseotative held that th i property could be sold as against 

former which made TL Ll « irrecoooilabla with the 

790. A decree providedlr nr r*"! ^ locution. 18 C. W.N. 9i0x.a0 I.c! 

p yment by instalments, but the amount of the instalmeuta 
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waB not fixed. The exeonting Gomt acts iriegalarly in fixing the amount altboogh it' 
ia not illegal. 46 P.B. 18B1> 

Deficiency of Ooart*fees*~WbeD a decree has been properly drawn up on air 
award the executing Court cannot tefnee to execute it on the ground that Oonrt*feeB 
have not been paid on the decree. 79 I.O. 489. A direction to pay extra Oonrt'ieee 
set forth in the oonoluding part of a decree does not form any part of the decree. It ia 
a surplusage and doee not make exeontion of the decree conditional upon the payment 
of the extra feee within the time named by it. 80 M. 33. 

PRBLIHIN ARY DEOBEES. — When there are two decrees in a eutt, a preliminary 
and a final decree (or the decree absolute) the final decree ia the complement 
of the preliminary decree and for the purposes of 8. 48, O. P. Code the 
two together must be taken to be a single and indivisible decree, the date of 
which is the date of the final decree or decree absolute. This is so even if the- 
preliminary decree is based on a compromise, 93 1.0. 180 b 33 O.D J. 673 ; 46 B«- 
761. A preliminary decree passed under O. 34, r. 4, is not executable. 99 I.O. 
981, Until a final decree is made there is in fact no decree capable of execution, 31 
C. 816 : 33 0, 931 *. S3 B. 373 : 8 O.W.N. 103. The final decree based on a preliminary 
decree which latter decree has been itself reversed, bae no life in it and the exeouting- 
oourt is competent to determine whether the decree sought to be executed is in force 
or not and to refuse execution if it has been suppressed. 17 0. W.H. 868 » 19 I.C. 630 i 

37 M. 39 ; 37 M. 455 ; 36 A. 633 F.B. A preliminary decree in a mortgage euit is not- 

capable of execution. 80 I.C. 716. Applioatione (or an order absolute for sale nudee 
B. B9, T.P, Act are not applioatione for the execution of the decree, 34 M. 413 ; 8 O. 
W.N. 103 ; 6 Bom. L.R 1043 : 13 A. 639 ; contra iu 80 A. 348 ; 38 M. 473 ; 16 M,D.7. 
603» 1 M.L'T. 394. Time begins for the date of the preliminary decree in a mortgage 
suit. Execution can be applied for on the basis of a ptelimicaty decree, 16 A. 370; 
39 M. 644 (An order absolute ie obtained in execution prooeedinge). A foteoloeure 
deccee passed under B. 83, T.P. Act must be made abeolute under the provisions of 
S. 89 before execution, otherwise it is incapable of execution. 8 0.0, 76 ; see 19 A 
689. A euit is ooceidered to be pending after the preliminary decree but before a- 
final deoroe. 83 I.O. 463 : 39 M. 466. Where a preliminary deoiee for poeeeesioo of 
immoveable property awarded mesne profits subsequent to suit, the Court bad 
uo jurisdiction to entertain execution applioatione for asoertainment of mesne 
profits. 46 M-Ii.J. 46 = 79 I.O. 636. An application for realisation of mesne 

profile is within time if brought within 3 years from the date of the order 
determining the amount of mesoe piofite. 4 C. 639. A decree was passed in terms of a 
oempromiso directing the jodgment'debtor to pay the debt due to the dooree-bolder by 
certain speoifio iostolmente, providing also that in osse of default the properly 
morigaged to the decree-holder would be sold, held that the decree having been 
passed in teems of the oomptomise was a final decree and not a preliminary decree 
and was capable of execution. 65 I.O. 816, Prooeedinge for the Bssesement of mesne 
profits ate in continuation of original suit. No operative decree can be passed until 
the mesne profits ate asoertained or inquiries made in acooidance with the dircotione 
givan in the interlocutory deoreo. Therefore mesoe profits are ascertained in the suit 
itself and uot by way of execution, 39 O. 330. Mesne profits awarded by the decree 
must be deemed to be aootuing only from the time the final judgment is passed so that 
limitation doee not begin till then. 13 I.O. 373= (1911) 3 M.W-N, 366. An order 
absolute is entirely for the benefit of the mortgagor and if be deliberately waives hie- 
tight in this behalf, it is not open to him subsequently to torn round and oontend 
that the decree bolder ia not entitled to execute the deotee without an order absolute. 

10 I.O. 536. 

DECREES AQAIKST OR IN FAVOUR OP DEAD PERSONS.^A decree or order 
passed after the death of the detendaot and before bie legal representative was brought • 
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oa tho teoora is a Dollity. 36 B. 317 ; 13 A. 63 P.O. ; 17 A. 470 ; 38 M. 683 ; 16 I. 0. 68 J 
30 1. O. 50Si Objsotion oao be taken in ezeoution pcooeedinga. 38 M. 689 ; 60 I. 0. 
699 P.B. ; 31 A. 316:947 P.Ii.R. 1911 = 11 1. 0. 869! 16A.Ei J, 327. Bat judg- 
• ment may be ptonoanoed notwithstandiDg tbe death of either party between the eon- 
olnsion of the heating and the prononnoement of tbe jndgment and it shall have tbe 
same force as it it bad been passed before the death tock place. O. 31, r, 6. 0. P. Code. 
Also see 31 B. 314 ; 19 O. 613 ; 19 C. 638 P.O. ; 19 B. 807 ; 31 A. 314. The reaeon 
is that in snob a oase nothing is left to be done by the parties from the moment the 
indgment is reserved and any delay is the delay of the court (ibid.) If a decree is 
passed against a dead person the executing court can treat it as a nullity. 46 A. 198. 
But where a deoree for sale is objeoted to on tbe ground that it was based on a 
preliminary deoree passed against a dead person, the ezeouting court cannot treat the 
deoree as a nullity, thosgh it might be a good ground for settiog aside the decree (ibid.) 
The ezeouting court can entertain an objeotion that the deoree hae been passed 
at a time when the plaintiff or tbe appellant was dead and no representative of his 
bad been impleaded within limitation although no plea to this effect bad been taken at 
tbe time of appeal, 43 A, 328. A deoree against the estate of a deceased person with a 
wrong representative on the record is a nullity and an ezeoution sale held in pur- 
euanoe of it is invalid. 18 I.O. 381 = 18 Bom. t/, R. 41. An ezeonting court 
cannot go behind a deoree. ^ben after a preliminary deoree is passed, tbe mortgagor 
dies and without bringing his legal representative on tbe record a 6cal decree is passed 
the deoree is a nullity and its validity can be impeached in a subsequent suit for deola* 
ration and injunction. 16 L.W. 314-43 M.tj.J. 393 : 43 M. 676 ; confra in 44 C. 697. 

DEGREES AGAINST UNREPRESENTED MINORS AND LUNATICS,— Every 
order and judgment, however erroneous is good until discharged or declared inopera- 
tive and tbe ezeouliog court cannot enquire into tbe validity or propriety of the deoree. 
A judgment against a person who was nob compos mentis at tbe time of tbe trial and yet 
was not represented by a legal guardian is not to be impeached in execution, but 
should be reversed oc aanulled in some direct proceeding taken for that purpose. 44 C. 
697 ; 45 B. 603 J 49 A. 544. Tbe representatives of a luoatto oanoot after bis death 
raise an objeotion in ezeouting oourt that tbe deoree was null and void and could nob 
be ezeouted, even though the court was asked to appoint a guardian of tbe luoatio foe 
tbe purposes of the suit and the oourt refused to do so and passed a deoree against 
tbe lunatic. (1917) Pat. 166 — 45 1,0. 318. A deoree against a minor not properly 
represented is a nullity, 113 P.R. 1918. When a minor is entirely unrepresented 
before tbe oonrt wbioh issued tbe deoree against him, that deoree is a nullity so far as 
the minor is oonoecned. Bat when a minor is a party to the oase and tbe deoree is 
issued against him. there is no reason to hold that tbe deoree eo long as it stands, is 
invalid. It is only voidable at the instance of tbe minor. 3 L. 88. In tbe 
ezeoution of a deoree paaaad against a minor, the oourt oaunot acquire whether the 
minor was or waa not properly represented in tbe suit in which the deoree was passed. 

It is bonad to presume that tbe deoree was tightly passed. 6 N.W.P. 98. A court 
oaunot refuse to execute a decree merely ou the ground that it was passed against a 
minor who was not represented in the proceedings in which the decree waa na-sad. 6 
L. 54. ■ 


HORTQAQE.DEQREBS. — A first mortgagee obtained a mortgage-decree against 
several petaone. one of them being a puisne mortgagee of a portion of the property 
mortgaged to the plaintiff who did not appear to defend tbe suit, but eubseqaently pro- 
ceeded oodee 8. 108 of the old Code (corresponding to O. 9. r. 13 of tbe new Code) and 
eventually obtained a modification of the deoree in her favour. To these prooeadings 
she alone and none of tbe other defendanCa waa a party. An applioation for ezeoution 
by the first mortgagee wblob after amendment amounted to an applioation foe 
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exeouiioD of the original decree exempting that portion of the property wbiob wa9 
dealt with by the second and enbsidiary deeree wae a good application and capable of 
exeoQtioD* A.W N. (1900) 14. 

DEOREES OF REVENUE COURTS.— An order of the Revenne Court is not 
capable of execution by a Cicil Oonrt under the O.P. Code* 64 P.B. 1869i There is a 
distinction between a Civil Court aud a Revenue Court, But a Revenue Court is a 
Civil Oouet in the sense that it deoidee a civil gueetioo between peteons seeking their 
civil rights. 36 M, 518. Tbe Revenue Courts are oourts of civil juriediotion within the 
meaning of the 0,P. Code in that their decrees when tranelerred in the regular course 
are to be treated in all respeola as if they were passed by a court of oivil judicature. 36 
C» 352 ; centra in 16 A. 496. 

EXECUTION OF JUDQHENT ENTERED UP UNDER SEOTION 86 OF THE 
INSOLYENOY A0T«— Tbe pcooeduce to be followed iu execution prooeedioga on a 
judgment entered up under B. 86 of tbe Indian Insolvenoy Aot is that presoribed 
by the C.P. Code. But such a judgment remains suspended until the Insolvenoy Court 
gives its eanotion for execution. 8 B. 511. 


EXECUTION OF ORDERS.— S. 36, C P. CoDE. — The provisioD 
of this Code relating to the execution of decrees shall so 
far as they are applicable be deemed to apply to the execution 
of orders. 

Ad order passed on an applioaticn preliminary to the institution of the suit itself, 
such as ao applioation for leave to sue in /otma pauperis and ptooeedingB passed 
fn execution iu regard to suoh orders as well as orders granting day costs can be 
exeouted under section 36, C.P. Code. 17 M.L T. 447=39 I.C. 393 ; see also 30 A, 893 ; 
91 A. 133 ; 34 O. 6S4 ; 19 M. 190 ; 17 B. 614. An order under 8. 34 (o) of tbe Guardians 
and Wards Aot to pay a oertain sum of money to another ie not ao order within tbe 
meaning of 8. 36, C.P. Code, and is therefore not executable as a decree. 41 M. 341 
see also 86 M. 39 An order of the Court directing the parties to make payment to the 
oommissioner appointed in tbe case falls within the purview of seotion 36 and may be 
exeouted as a decree. 40 C.L.J. 180=84 1.0. 734. A separate applioaliou (or execution 
of oosts awarded by an order in the course of execution proceedings is entertaioable. 5 
1.0. 460> An order under B. 66 of tbe Indian Insolvenoy Aot is executable. 8 B. 511. 
An order directing tbe payment of money to tbe oommisetooer as remuneration for tbe 
work done iu conneotion with a partition suit is executable. 40 O.Xj.J. 180=63 C. 
369. An order for depositiog additional oosts of a oommissiouot is not executable as 
a decree. 10 C.W.N. 234. An order directing tbe judgment-debtor to give as seourity 
a mortgage on immoveabte property is executable. 3 R. 673. An order made under 
8. 43 of the Co-operative Societies Aot, 1913, has tbe efleot and force of a decree 
and can be exeouted and therelore'transferred foe exeoutionlto another court under the 
peovibions of the C.P. Code. 94 Bom, L.R, '909= (1932) M.W.N. 377. When execution 
is barred by any law, tbe decree oaonos be exeouted. Bee Res judicata. Execution of 
Joint Decrees and Transferees- 
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COUETS EXECUTING DECREES AND TRANSFER OF 

DECREES FOR EXECUTION. 

I.— COURTS BT WHICH DBOREBS H&Y BE EXECUTED. 

S. 38, C.P. Code. — A decree may be executed either by 
the Court which passed it or by the Court to which it is 
sent for execution. 

S. 37. Definition of Court which passed a decree. — 
The expression “ Court which passed a decree ” or words to 
that effect shall, in relation to the execution of decrees, 
unless there is anything repugnant in the subject or context, 
be deemed to include, 

(a) where the decree to be executed has been passed 
in the exercise of appellate jurisdiction, the 
Court of first instance, and 

(&) where the Court of first instance has ceased to 
exist, or to have jurisdiction to execute it, the 
Court which, if the suit wherein the decree 
was passed was instituted at the time of 
making the application for the execution 
of the decree, would have jurisdiction to try 
such suit. 

APPlilCABlLITT. — 9, 38 is nob limited in its applioaticn to Courts eetoblisbed 
under Iiooal AoLs. 84 O. 376, 

DBORB&S BY COURTS OF FIRST INSTANCE. ^*Wben the deotee to bo exeou* 
ted is of a Court of first mstauoa tbe s^mo Court may ezeouta it. Where the d^otee is 
reviewed or amended by auob Oouct. even then it is the same Court that can execute 
it, ae it is the Court that- paaeed the d^oree under B 37, C.P. Code. Where a mortgage 
decree related to property aitutted wtthtu and without tbe ordinary local juriadiotion 
of the Court, but tbs Court bad juriadiotion to paaa the dearee, then it is competent 
to execute its decree to its fulleet extent, even to sell tbe property outside its local 
iuriediotion. 31 C. 639. An order passed by a High Court rejecting an appUoation with 
ooata for leave to appeal to tbe Privy Couooil is capable of execution by the High 
Court and not the Court of flrat ioatanoe whioh originally paaeel the deotee from which 

the appeal is to be ptofatred. In this case tbe Court ol first inetanoe for each an order 
18 the High Court. 6 G. 201. 

DEOREB BY k COURT OF FIRST APPEAL.-Wfaen the decree to be executed is 
a deotee paaaed by a Court of firet appeal, then tbe appellate Court or tbe Court ol first 
inatanoe whose deotee was appealed againat may execute it. Tbe word “ iooludea** 
in 8. 87 ol the Code gives this oonatruotiOD to tbe sentence. It does not limit tbe 

defimtioo ol the axpraasioa •• tbe Ooott which passed the decree but deolaees that 
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besidea Itta otbae Ooait wbioh aofcaally paesed fehe deoxeo U iDotudes the Qoatt whioh 
otigiaally passed the decree. Ik does act ezolode each Oourk. 6 0. 613 ; 38 0. 338 i 
36 0. 974, 

DECBEE BY HIGH COURT IN SECOND APPEAL. ~When the decree to be eze- 
oQted ia ooa passed by a High Oourt in aeooad appeal, the High Court or the Oooit ol first 
instance may exeoake it. Bat the Oourt of first appeal is not each a Oourt. In this res’ 
peot S. 37 difiers from the cocreapoDdtQg 8. 649 of the Code of 1883, "The Oourt of first 
inetanoe " in ol. <a) in eubotituted for the expeeseioo " the Oourt wbioh passed the 
decree against whioh the appeal is preferred, ** la practice however the Oourt o£ 
intermediate appeal never executed decrees passed by the High Court. The fact that 
the High Court on its appellate side dose not generally execute its deorees, 
does not afieot its jurisdiction to execute them. It cannot be classed among Oourte 
that have oeaaed to have juriediction to execute a decree. 6 O. 301. 

DBORBES BY HIGH OOORTS IN RBYIBION.— Where the decree to be exe- 
cuted is one passed by the High Oourt in revisional juriediotion, the H'gh Conrt or 
the Court of first inetanoe may execute it. The procedure that applies to High Oourt 
deorees in appellate juriediotion must also be applied to High Ccurt deoreee and orders 
in tevieional juriediotion. B»e section 141, O.P. Code. ApplioatioDS to execute the 
latter must therefore be made to the Court wbioh passed the decree origiually againet 
which the revision application was preferred and that Oourt must proceed to execute the 
decree or order passed on revision acoording to the rulee wbioh are prescribed for 
execution of ike own deoreee. 16 B. 550. When the High Court makes an order in the 
execoiee of revisional jucisdiotioo. it may amount to an order in appeal (when it is 
made after the revision ia admitted) acoording to the local Act of a Province. The 
Punjab Oourte Act has made such a provielon. Therefore an order of the High Court 
in revision will fall under clauses of the scotiooe referred to above. 


WHEN THB COURT OP FIRST IN0TANOE Hi3 OBA9BO TO HAVE 
JUBI 9 DIOTIOM TO EXECUTE THE DECREE.— In such a case the Courfc 

which, if the suit, wherein the decree was passed, was 
instituted at the time of making the application for the 
execution of the decree, would have jurisdiction to try such 
suit, has jurisdiction to execute the decree. 

Bee 8. 37 (6). 49 I.C. 968 ; 6 O. 613 : 38 0. 398 1 36 O. 316 : 31 MX.J. 90 : 87 
1 , 0 > 341 °^ 1934 Mad. 693. 

The interpretation mentioned above put on the word " inoludes ’* has been applied 
in this oaeo aa well. The Oourt wbioh passed the original deotee is a proper Oourt lot 
exeoution, even though the property, over which it bad juriediotioD at the time of the 
deocee, was taken away from It and assigned to another Court at the time of preeeata- 
tion ol the applioatioo lot exeoution on the ground that B. 37, 0 P. Code, does not 
operate to exclude the Court whioh actually passed the deocee and substitute for it 
another Court. And it ia still open to the deoree holdee to apply to the former for 
execution by way of traoemiseion ot the decree to the Court wbioh has territorial 
jneiediotion. 43 M. 831 F.B. A mortgage decree passed by Court A can be executed by 
Court A or Court B. if alter the passing of the deotee but before ezaouttoo the area in 
whioh the property ie situate is transferred by Government oidete to the juriediotion ol 
Court B The section is permisaive. 38 0, 338 t 6 0. 613 ; 36 O, 974 ; 11 D.W. 63 S 16 
O. 667; 17M.L.J. 417; 36 0.316: 5 O.W.N. 160. 37 M. 462 is overruled by 48 M . 
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■fiSlB.B. A Ooaet does not oeaso to have jatiediokton to ezeoote ita deocee merely 
beeaoae ita buaineea ia tianafeited by the Biatriot Jadge ander tbe Aot oonatitating it to 
■anothee Coart. 36 O. 316 : 37 0. 373. A Oontt doea not oeaae to have jariediotion if 
after paaeing of the deoree, a party is added in ezeoaiion who, had he been a party when 
the suit wherein tbe deoree waa paeaed waa inatitated, would have deprived tbe Court 
of ita jnriadiotion. 88 B. 663. An order paaeed by a Btgh Court rejeotiog an applioation 
with ooats for leave to appeal to the Privy Oounoil ta capable of ezeoution by the High 
Coart, and the High Court oanoot be deemed to have foeaaed to have juriadiotion to 
-ezeonte it. The Court of first inatanoe baa no power to ezeoute euoh an 
order uoleea directed by tbe High Court. 6 C. 301. Where a Court lor 
apeoial persona paeaea a deoree and before ezeoution tbe defendant dies and 
hia heirs do not oome within the olaea of petjona for whom tbe Court ezista^ 
the Court aeaaea to have jnriadiotion. 17 B. 163 J 11 B. 163. Where tbe Small Oauee 
Court powers of a Munaifi inveeted with euoh powers were withdrawn by notification 
after tbe deocee in a auit but prior to ezeoution. tbe Court of the Maneifi ie said to 
have oeased to have juriadiotion. An applioatiou for ezeoution must be made to tbe 
Court in which the Small Oauee Court’s jariediotion vests at tbe time of tbe applioa* 
tion for ezeoution. 19 M. 446 : 3 M. 462 : 31 M.Ij. 3. 33=-86 I.C. 396 ; 31 MX.J. 90« 
35 I.Q. 337 : 26 I.C. 413 : (overruled by 43 M. 831 F.B.i Where a Court in nhioh a 
auit bad been inatitated bad juriediotion, but oeased to have it wbeu tbe time oome tor 
applying for tbe ezeoution, ita juriediotion having been distributed between two or 
three other Ooutte, any one of auch Courts oould entertain tbe applioation for ezeou* 
tion. 37 I.O. 88 ; 49 I.C. 94. The Court that passed a dooree foe sale of immoveable 
property having no territoiial juriediotion at tbe time over the property oanoot order 
tbe sale of tbe property in ezeoution, 83M.D.J- 760^*43 I.C* 79; 43 M. 135. Tbe 
pecuniary juriediotion of a Munsifi was raised by an order of tbe Hjooal Government on 
a certain date, but the date of issue ot uotioe to that efiaot was long after. Between 
theaa two dates an application was made to the Maneifi which but (or the order of tbe 
Government should have been made to tbe aub-judge, htld, that uotwitbetanding tbe 
delay in issaing the ootifioation, tbe Munsifi acquired tbe superior jariediotion and waa 
oompetent to dispose of the applioation. 30 I.C. 305 » 3 O.Ij. J 212. A Court may ezeoute 
its own deoree asainst immoveable property outside its own jarisdiotioa when it bad 
jariediotion to try the suit. 163 P.I..R. 1901. Tbe Court does not cease to have 
jurisdiotion when tbe beadquartecs are moved to another place. 6 O. 613. When 
after tbe passing ol the deoree and before ezeoution. the jarisdiotioa over the subjeot' 
matter of the deoree has passed to another Court, the Court passing the decree must 
send it for ezeoution to the Court whioh has territorial jariediotion over tbs matter of 
the deoree. 46 M.Ij.J. 250^79 I.C. 806. When subsequent to the passing of a money 
deoree the area in whioh tbe judgment-debtor lived was translorred to another Court, 
it ia open to the latter Ocact to ejisoute tbe decree. 73 I.C. 956a46 M lj.J. 210, 
When ^n order under S. 13 (3) of the Assam Civil Courts Aot (Xll of 1867) re>arran* 
ging the work o( tbs subcedioate Judges was passed by tbe Distriot Judge, the juris* 
diction of tbe former did not cease to eziet to execute tbe decrees passed by them. 6 Pat. 
li.J. 304. A mcctgage'deoree was passed by the a^dditional D.striot Munsifi at A in 
respect ot properties within tbe territorial jurisdiotioo of tbe Court 6. Tbe Court at A 
had no juriediotion at all but was established simply to aid the other Courts of tbe 
Distriot. The Court at B was held to have no juEisdiotioa to ezeoute the deoree so long 
as the Court at A had not oeased to exist and the Court at B oould only execute it 
when the deoree was transferred to it for execution. 43 M. 461. In a mortgage suit, tbe 
preliminary deoree was passed by a Munsifi having jarisdiotioa to try suits up to 
the value of R 3 . 3,000. The Munsifi being transferred and bis euooeBSOc not having 
been invested with the same powers, the final deoree was made by the eubordinate 
judge. Bzeoution was. however, taken in the Court of tbe Munsifi who meanwhile bad 
been empowered, to try suits up to Rs. 3,000. //aid, that tbe Muasifi’s Court had 

6 
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jacisdiotioD to execute the decree, uader B. 160, though oot under Be. 37 and 38 ot the 
Oode. 34 O.W.N> 899^967 l.Q. 879. A decree of the Ohiet Qonet of I«owec Burma wae 
transferred for execution to the Distriot Court ot Ramoad and was by that Court 
transferred for execution to the eubordioate Court of Bamnad. In execution of that 
decree, the latter Court sold property of the judgmeot'debtor wbioh at the time of the 
said sale was admittedly situated in the territorial juriediotion of another Court ({•ei, 
Sub-Court ot Sivaganga). On the objection of the judgment-debtor ae to the juriedto* 
tion of the aubotdinato Court, it was held that although the transfer ot the decree to 
the subordinate Court of Ramnad was valid on the ground that the property was on the 
date ot euoh traoefer situated in ite territorial juriediotion, yet the sale by that Court 
was invalid because on the date thereof it ceased to have territorial juriediotion over 
the property. 33 M.Ij.J. 760=»43 I.C. 79. Wben alter the passing of a deorae charg- 
ing certain property with the payment of a eum ot money the property obarged is 
traneferred from the juriediotion of the Court wbioh passed the decree to the juriedio- 
lion of another Court, the latter Court must be deemed to be the Court wbioh passed 
the decree. At the same time the former Court does not oeaee to have juriediotion to 
exsoute, and an application presented to euob a Court is not one presented to an im- 
proper Court under Art. 161(5) o( the Limitation Aot. 37 Bom.L.R. 619. Wberea Court 
which passed a deoreo had juriediotion under B. 13 (1) of the Beugal, N.W.P, and Assam 
Civil Courts Aot, over a osetain area, an application for execution of a decree by attach- 
ment and sale of Immoveable property situated within that area lies in such Court. The 
mere fact that the jurisdiction ot the Court has been limited under 8. 13 (3) ot the Aot 
to civil busineee arising out of an area wbioh does not contain euoh immoveable pro- 
perty, does not deprive the Court of its jurisdiotion to execute a decree passed by it by 
attaobmsnt and sale of immoveable property eituate within the area over whioh it 
has been given jurtodiotion by the Local Government. 66 1.0. 776, 

WHEN THE COURT OF FIRST INSTANCE HAS CEASED TO EXIST. — 

The court which if the suit wherein the decree was passed 
was instituted at the time of making the application for the 
esecutiou of the decree would have jurisdiction to try such 
suit (S -S7 (6)). 

17 W.R. 472 : 9 B.H.C. 113 : 7 W.R. 124. 

A Court does not cease to exist if its headquarters are removed to another 
plaoe or if the local limits of the jariediotioo of the Court are altered. 6 O. 613. 
Wben after tbo passing ol a deoree the Court of the additional Sub-Judge is abolished 
and its busineBS is tcanelereed to aoother Court, and subsequently the Court of the 
additional 8ub-Judgo is re-established, such a Court is held not to have oeaeed to exist 
for tho purposes ol executing decrees passed by the former Court. 4 Pat. 683. 

DEOREEB AND ORDERS OF PRIVY COUNCIL.— When tbo decree was passed by 
tho Privy Council iu appeal the Court ol ficet inetaooe had the power to ezeoute it alter 
reoognieing traoslec without directions from the High Court in that behalf. 38 M. 382 ; 
33 I.O. 335i For exeouting a judgment or order of His Majeety in Oouooil application 
ought to bo made to the court from whioh the appeal was Onally brought and euoh 
court ought to give direotions to the ooutt by which the suit was originally tried. A 
deolaration of Hie Majesty in Qounoil is a direotion to the ooutt below to olotbe it In 
the form of a mandatory order and to give efleot to auob order. 18 W.R. 175. If the 
applioatioD for exeoutlcn of an order of His Majeety in Oouooil is made elaewbere than 
in the High Court, the proceedings are bad. 31 WiR. 102. In teoeiving and filing fot 
the purposes of execution an order of Hie Majeety in Oounoll made on appeal from an 
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oedez of tho ooazt ol otjgiaal jostaaoe eaoh Qoazt doea not ezeioiee a dieoKetODacy 
power but performs a fonotion of a purely ministerial obaraoter. 33 0, 960. An 
order of a High Oonifc Judge refusing the transmission of a Privy Oonnoil decree for 
ezeontion is a judgment uoder 8. 16 of the Eietters Patent and is appealable to the 
High Court. 9 O. 483 P.C. A Oonrt of first instance is bound to ezeoute a Privy 
Oonnoil decree forwarded by the High Court as if it was an ezpreea decree of the High 
Court. SO W.B. 419. When a decree was affirmed by an order of the Privy Council 
the order must be executed with the execution ol the decree and not ae a separate 
decree. 19 W.B. 301. 

DECREES UNDER BENT AOT,— A deoree passed by a Civil court can be trans- 
ferred for execution to a Rent ooort and vice versa. 13 0.0- 119. The High Court is 
oompetent in the ezeroise of its powers of supervision to daoide the question of tianefer- 
ting a decree for rent made in one diatriot to a different dietriot foe execution. 9 G. 
395 P.C. 

VILLAGE HUNSIFF’S COURT UNDER REGULATION lY OF 1816.— Regulation 
IV of 1816 enables a Village Muasifi’a Court to execute its decree only against potaonal 
property and not agaioet immoveable property. 9 M. 378 F.B. S. 39 ol tbe Regulation 
IV of 1816 does not empower the Civil courts to make an order for the ezeoution ol a 
deoree in a oivil suit, triad before a Village MaosiS. That aeotiou applies only when a 
Uaneifi under that Aot has been guilty ol corruption or partiality in tbe deoree ol a 
case. 4 M.H.C, 188. 

COURTS OF SHALL 0AU8BS,— Salcs of immoveable property in 
execution of a decree may be ordered by any Court other than 
a Court of Small Causes. (O. 21, r, 82). 

A decree rolatiug to immoveable property ia nos immoveable property and can be 
attached and sold by tbe Smell Cause Courts. 16 N.Ij.R. 73* 44 I. O. 363. A deoree 
of a Small Ceu^e Oouet oeo be treuaferrad for axeoulioo to a Oivil Court of ordioacy 
jurisdiction. 13 B. 61 ; 1 B. 83. Whore a decree ie tranelecced to the latter Court it may 
ozeonte it against tbe immoveable property of the judgment-debtor. 1 B. 83. Tbe 
Judge of a Smell Cause Court when duly invested with powers of a Subordinate Judge, 
has iu the ezeroise of euoh powers general juriadiotion. He has, therefore, power to 
oedei ezeoution against the immoveable property within bis juriadiotion in ezeoution 
of a deoree passed by him on the Small Cause Side. 1 A. 634, 

REGISTRAR OF THE COURT, — A Judge ol a Presidenoy Small Oauee Court has 
jurisdiocton to ozeouie the deoree of * foreign Court, but the Registrar ol the Court baa 
no power under S. 13 or 35 of the Peaeidenoy Small Cause Courts Aot to issue prooesa 
in ezeoution of a foreign decree, 40 I. C. 670*» (1917) M.W.N. 498. 


THE COURT TO WHICH DEOREE IS TRANSFERRED FDR EXECUTION 

MAY EXECUTE IT —According to section 38, C.P. Code, a decree 

may be executed only either by the Court which passed it or 

by the Court to which it is sent for execution. The section 
is exhaustive. 

10 M.L.T. 79-13 1,0. 78. 



44 : 


THE LAW OP EXECUTION OP DBORBBB [OH. U 

The conditions required for transfer of a decree for 
execution to another Court are, — 

(i) the Court which passed a decree may on the 
application of the decree-holder send for execution to another 
Court having territorial and preliminary jurisdiction, or 

(ii) the Court which passed a decree may of its own 
motion send it for execution to any subordinate Court of 
competent jurisdiction. See Section 39, C.P. Code. 

(i) TERRITORIAL JURISDIOTION.— A ' Court has territorial jurisdiotioa ko 
exeoute a deoroe, (a) if the person against whom the decree is passed aotuallj and 
voluQtaril^ resides ot oarries on bueiness or poreonall; works for gain within the local 
limits of the jurisdiotioa of euob Ooatt« ot (6) it suob person has property within the 
looal limits of the jurisdiotion of such Court and the execution is to be entoroed 
against euob property. A Court has no jurisdiotion in exeoution of a deoree to attach 
ot eell property oret which it had no jurisdiction (territorial) at the time it passed 
the order. 18 D.W. 747 ; 10 W.R. 137 ; 5 Bom. L.R. 570 i 43 M. 831 ; 17 C. 496 ; 79 
I.O- 806«46;M.L.J. 350-80 I. G. 901. Territorial jutisdiotioo is a condition prece- 
dent to a Court ezeouting the deoree. 17 O, 699, 703 ; 79 I.O* 806 — 46 M.L.J, 360 • 14 
O.L.J. 330. 

Snb-jadges having jurledictlon In the whole district.— It is quite iuoompeteat 
for a District judge to assign to subordinate juclges, appointed by the Looal 
Qoyernment with jurisdiotion over whole of the district, diflarent areas so as to limit 
ot de6ne their respective jurisdiction. 37 O. 273. Where no order baa been made by a 
District judge under 8. 13 of the Civil Courts Act assigning to eaoh of two os 
more eubordioate judges having the same looal jurisdiction, the partioulac bueiness to 
be done by eaoh, (he Subordinate judges must be taken to have oonoucreot jurisdiotion 
4 I.O. 610-13 O.W.N. 366. 

Where a decree hae been transferred for execution to the collector the 
BUbjeot matter of delivery to the putobaset of the property eold in exeaution 
isetill within the jutisdiokion of the Court which passed the decree. 7 A. 407. It 
ie nob oompeuut to a Court in ereoutiou of a decree to attach property outside its 
jurisdiotion ot to attach a debt payable to the judgmeat-debbot outside the jurisdic- 
tion by a person not resident within the jnriadiotion of that Court, 33 C.W.N. 160 — 
86 I.O. 467 ; 3 B. 533 : 6 B. 343 P.B. 1 18 W.R. 123. It is illegal foe a Oonrt to attach 
money lying in a Court in another distrlot. The proper procedure is to notify under 
O. 31. r. 53 and to have the decree traoelerred to the latter Court. 36 I.O. 941—7 Bur. 
D,T. 977. An attachment and sale of property eituate outside the limits of the 
Court that passed the deotae ie improper and without jurisdiction. 7 C. 410. A 0ab- 
judge has inherent jurisdiotion to execute the decree paeeed by a District Munsif! 
within the eame Dietriot. 15 M. 345, 

PECUNIARY JURISDIOTION.— A , Court has pecuniary jurisdiotioa to execute a 
decree it the amount ot the decree dose not exceed the peouniacy limits of the jurisdic- 
tion of such Court, The Calcutta, Bombay and the Punjab High Courts have held 
that a Court ko which a decree is eeot for execution hae no jurisdiction to execute the 
decree if the amount or value ot the subject-matter ot the suit in which the decree 
was paeeed exceeds the pecuniary limits ol its ordinary juflediobion. According to 
these Courts prooeedinga in exeoation are merely a continuation of the suit. Therefore 
a Court which has no jurisdiotion to try the snit can have no jurisdiotion to execute 
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the decree passed in that saifc, 7 O. 465 ; 17 0. 467 ; S7 O. 674 ; 13 B. 165 ; 16 O. 467; 
67 I.G. 783 ; 13 B. 166 ; 70 P.B. 1897 ; 9 P.R. 1901 F.B. (ovetEuling 31 F.R. 18B7). 
Tbe Madras Higb Ooort holds a oontrary view and its deoieions are based on the 
groond that the section of the Code providing for the transfer of deotees (B. 39} gives 
an extraordinary jarisdiotion to the Court to execute the decree in a enit beyond its 
peonniary limits sent to it ior execution. 3 M. 897 ; 17 M. 309 ; 16 M.Ij.T. 148*32 
I.C. 376 ; 3 0.0. 816. When a decree is passed by a jndge who is invested with juris- 
diction to try suite up to Rs. 3,000a and an application for execution is made to his 
snooesBor who is not invested with jurisdiction to try the case being over Rs. 1,000, 
Buoh an application ietmade to the proper Court. 3 Fat. Ii.J. 113*(1917) Pat. 116* 
39 I.C. 63. 

HE&RINQ OP OBJECTION UNDER O. 21, R. 68, WITH RBaPEOT>TO J| 
OLMH VHOSE VALUE IS ABOVE THE JURISDICTION OF THB COURT, 
When a Court has jurisdiotton of Bi. 1,000, and an objection is made to the attaobment 
on the ground that the objeolor has a mortgage lien of above Re. 6,000, in value on the 
attached property and the olaimant prays that the property be sold eubjeot to the 
mortgage, it is held that the exeonttog Court has juriediotioa to entertain the applioa- 
tion of the olaimant aa the aubjeot'matter of it ia the attachment placed upon the- 
property of the jadgment'debtor and not the mortgage lien and that the eubjeot- 
matter must be valued according to the judgment debt Bought to be recovered by the 
attachment, 6 B. 683. 564. 

(II) TRANSFER TO A SUBORDINATE COURT OF COMPETENT JURISDIC- 
TION,— ^The court to which a decree ie seat uader 6. 39 (b) must be a Court 
of oompetent joriadiotioD, 4 Bur. L T. 334*13 I C. 37. A Munsifi exeroiaiug 
powers of a Small Cause Court oaonot auo motu transfer an exeoutioo case to himself as 
Maueifi exercising jurisdiotiou on the regular side. Au application by the decree- 
holder is required. 3 P.Ij.B, 1906 : 8 B. 330 ; 9 B. 337 : 16 B. 6L. 


II.— VHBN A COURT HAT SEND ITS DECREES FOR EXECUTION 

TO ANOTHER COURT, 

S. 39, C. P. Code. — (1) The Court which passed a decree 
may on the application of the decree-holder send it for exe- 
cution to another Court : — 

(a) if the person against whom the decree is passed 
actually and voluntarily resides or carries on 
business or personally works for gain within 
the local limits of the jurisdiction of such 
other court, or 

(&) if such person has not property within the local 
limits of the jurisdiction of the court which 
passed the decree sufficient to satisfy such 
decree and has property within the local 
limits of the jurisdiction of such other 
court ; or 
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(c) if the decree directs the delivery or sale of im- 
moveable property situate outside the local 
liraits of the jurisdiction of the court which 
passed it, or 

(fZ) if the court which passed the decree considers 
for any other reason which it shall record in 
writing that the decree should be executed 
by such other court. 

(2) The court which passed a decree may of its own 
motion send it for execution to any subordinate court of 
competent jurisdiction. 

APPLICATION BT THE OEOREE HOLDER.— Uadet o)aueee <a), (b) aud (e) 
thece mast be ad applioatioa by the deocee-boldet or his transferee for traoefet of the 
decree tor ezeoulion, namiog the court to which bo wants the decree to be eent for 
execution ; while under cl. (2) the court may send It of its own motion, or on the 
application of the deotco'holder. 26 258, A Munsifi invested with email cause 

juriediotioD cannot of bis motion and without any application by the decree-holder 
transfer to the ordinary side of his Court the execution ot a small cause decree. 3 P.D. 
R. 1905 ; 8 B. 230 ; 9 B, 237 : 10 B. 61. 

DISCRETIONARY POWER OP THE COURT.— It is dieocetionacy with the court 
to send its decree for execution to another oourt. It is not obligatory. 19 0. 13 ; 3 
P.D.R. 1901. The application ot this principle comes in with respect to land situate 
in the jurisdiobion of more ocurts than one. The oeurt which passed the decree may 
either execute such decree by itself or transfer it for ezecuticn to aootber oourt. 
Section 39 extends the jurisdiction of the oourt anJ does net ourtail it so far as execu- 
tion ot the decree is concerned. 15 C. 667 : li 0. 661 : 12 C. 907 ; 2 O.D.R. 331 * 
12 O.D.R. 40i. 

01. (h).— See 48 I.C. 943^4 Pat.D.J. 141 ; 79 I.O. 806»46 M.D.J. 250 ; 60 I. C. 
901^6 Pat. D. T. 71 : There ia no provision that wbcce a decree ta traoemitted lor 
execution to another Oourt it intended the decree to be executed even against the 
properties situated within the jurisdiction of the Craosmittiag Court, 16 D. W. 747. 
The Oourt to which a decree ie sent for execution cannot sell the property situate out- 
side its juriediotion even though the order of transfer is made by a Distciot Oourt hav- 
ing jurisdictioa over the property. 43 I. O. 79=a33 M. D. J, 750 ; 43 M. 136. 

01. (o), — See notes infra. This clause does not curtail the powers of the Court to 
execute its own decree but gives it a disoretion either to execute the decree iteelf. or 
on the application of the decree-holder to eond it to another Court for exeoution. 
15 0. 667. 

01. (d).— The Oourt of Small Causes, passing a decree, has power, for any good 
reason to be recorded in writing, to transfer its decree to the other branch of the same 
Court as it might to a diSezent Court. 8 B. 230 ; 9 B. 237 I A. 624 6 M. 8. Bee also 

18 B. 61. Every Court is bound to execute its own decree. It ie only when the decree 
oannot be exeonted within its jarisdiotloo that it should be eent to another Oourt. where 
execution can be had, 19 W, B. 346. The Court may. when it would be oonvenient to 
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aofet tiaoBfez it for execution to anothec Oouzt. 13 0i 307 » 3 O, lit Bt 334 ; 13 
0. Ii. R. 404 6 W. R. 346 ; 86 I. O. 411. There ehouia be a tranetee ot the 
whole decree. A tzaneler of one-thUd of the decree is Irregular and cannot be held to 
be binding on the jadgonent-debtor who had no notice of the application and the Oonrt 
to which each part ie sent ia right in treating the transfer as if it was a tranafac of the 
whole decree. 3 Pat. U. W. 347*43 I. 186. 

TB&MSFBR FOR A LIHITBD PURPOSE.— A decree cannot be transferred to 
another Court for exeootion tor a limited purpose only, e.g., to enable the decree- 
holder to share in the rateable diatribation of assets held bj another Court. 1 Pat, 
U. W. 347-43 I. C. 737. 

PACT OP THE COURT BBINQ MISLED IN TRANSPBRRINQ.— The mete fact 
that the Court whioh made the order of transfer to another Court was misled into 
making auoh an order, does not vitiate the validity of the order. 8 M.L.7. 1. A Court 
that oan ezeoute a deotee has power to transfer it under 8. 39. 33 Bom. Ij. R. 1909, 
The power of the Court is not restricted by this seotion in granting a oartifioate of 
transfer of the decree for execution to oases where the decree cannot be executed within 
the jutisdiotion ot the Court. 19 W. R. 307. 

SIMULTANEOUS OR CONQURRENT EXECUTION AT MORE PLACES TH6N 
ONE.— A coart whioh passed a deotee may send it to mote courts than one for 
oonoarcaat execution, or may keep the power of ezeouting it by itself expressly simul- 
taneously. 18 B. 61 S 16 A.L.J. 533 — 39 I.C. 729 i 8 C. 697 i 13 O.P.Ij.R. 169 , 14 
M.I.A. 539. But this power should be spariogly used and generally the oonditions 
should bs imposed on the deoree*holdet that be should not get all the properties under 
attachment sold at once. 15 I.O. 738 — 33 bl L.J. 236 ; on appeal 3L M.Ei.J. 300 P.C.; 
17 W.R. 369 : 3 L.W. 336. Thera is nothing in law to prevent a deotee being simul- 
taneously exeauted in mote places than one against the properties of the judgment- 
debtor. 34 I. C 302 ; I O.D-J. 316. Two exaoutions of the same deotee. so fat as 
attachment of diOecent properties of the judgment-debtor ie oonoernei may proceed 
eimultaneoasly. though ordinarily the salee in esooution should not take place 
simultanaouBly. 7 C.D.R. 537. O. 31, r. 11 ia no bat to the mainteoanoe of oonouc- 
rent eseoution. 4 Pat. L.T. 99-71 I C. 741. The legality of the oonoutrenC 
execution is reoegoided, both iu the old as well as in the new sodes though in praotioe 
it ia not generally oartied out. On priooipte there is no diSsreooe between a ooooucreut 
exeoutioo after transfer in anothat oouct aod a oonourrent exeoubioa in the oouct in 
whioh the deoreo was passed. That concurrent ezeoution is not disfavoured is indioa- 
ted by 8. 46, G.P. Oode. Separate and eucoessive applioations for ezeoution giving 
reliefs of difierent oharaoters may always be made. 71 I C. 741 — 4 Pat. L.T 99 ; see 
also 8 O. 697 ; 1 O.L.J. 315 ; 37 M. 332 ; 16 0. 515 ; 18 A. 93. 


EX PARTE ORDER OP TRANSFER, — A patty against whom an ex parte order of 
traosler has been made has a right to apply to the judge to set it aside. 13 W,R. 232, 
and the court may hear both the parties (tdid). 


Hi.— TRANSFER OF DECREE TO FOREIGN COURTS. 

S. 45, C*P. Code. — So mach of the foregoing provisions of 
this part as empowers a court to send a decree for exe- 
cution to another court shall be construed as empowering a 
court in 13ritish India to send a decree to any court estab- 
lished or continued by the authority of the Governor General 
in Council in the territories of any foreign prince or State 
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to which the Grovernor G-eneral in Council has by notifi- 
cation in the Gazette of India, declared this section to apply. 

A Bcibish Indian Court which paesee a decree cannot transmit the same for exeoo* 
fcioD to a ooart in a Native State unlesa provided for in;8. 46 ol the Code. 33 M-Ei J. 488 
«4l I.O. 41 ; 13 B. 330 ; 38 O. 400 J 43 B 430. Poe notJfioationa under this section, see 
itat E. The court of the Political Agent of Sikkim is a court established or oontlnued 
by the authority of the Gcvetnoe General in Oounoil. 38 O. 669. 

IV.— TRANSFER OF DECREES FROM FOREIGN OOURTS, 

The law for the execution of euoh decree is dealt with in Ss. 43 and 44 dealt with 
in Chapter I. The procedure (or translerring euoh decree ia pteaoribed by the Foreign 
courts. 34 C. 676. A jadge of a Presidenoy Small Oauae Court haa power to order 
execution of a decree tranaforeed to it for execution from the court o! a Native State 
in alUanoe with the British Government, (19171 M.W.N. 498. 


y.— TRANSFER OF DE9REB TO ANOTHER PROVINCE. 

Where a decree is transferred for execution in another 
province, it shall be sent to such court and executed in such 
manner as may be prescribed by rules in force in that pro- 
vince. (S. 40, C.P- Code.) 

Bat as to whether execution ia batcad by limitation or not it is the law govecniog 
the oouct which passed the decree that applies. 17 O. 491. 


VI.— A COURT EXEOUTINQ A DECREE BEYOND ITS JURISDICTION. 

TortitorUl and poouniaty iuriBdiotion SB Btated above iB a oondition 

a oour "=xBOU.io. a'deo.ee. Tbe , ol. owing are ozoeptiooB *■> 3 '„“' .s iarU 
thBBB OBBBB thB ooott osn .xBonU s dsotoB ovBn though beyood the I.mitB el larie 

dictiODs 1936 Bi 51^89 I.O* 401, 


t Where immoveable property forms one estate or 
tenure'situate within the local limits of the jurisdiction of 
two or more courts, any one of such courts may attach and 
sell the entire estate or tenure. (O. 21, r 3), 


43 P.R. 1916 : 13 0. 307 ; 33 W.R. 164 ; 19 W.R. 434 ; 0 0. 703 l 13 a.Ii.R. 404. 

When the subject-matter of a suit is within tbe jufisdiotion of a ooutt, the jutis- 
AiefcioD of euoh court would continue on all such matters in the euit as are brought 
wTthin its cognizance. 10 B. 300 ; 8 B. 31 ; 19 0. 13 J 31 0. 639 ; 33 G. 871; 13 O. 13 : 

8 P.R. 190^- 

(2) The ooutt which passed a decree for the enfotoemeol of a mortgage of immove- 
able oropertiea. some ol which are situate within and eome beyond tbe jotladio- 
tioD of the Oourl.hae power, in execution of its decree, to order the sale o* 
perties also that are situate beyond the jurisdiotion, 31 0. 699 ; 19 0. 19 1 16 O. 667 , 
14 O. 661 ; 43 P.B. 1918 ; 33 0. 831 ; 1986 M. 431-60 M.L.J. 161. The faot that alt 
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tbe propexky is not eitaafeed wltbio the jatiedioUoD of the ooatt which paesed the de* 
otee, does oot affect its jatisdiolton to sell the ptopeztj oompriaed in the decree. 99 I.O. 
7iS : 91 0. 639. 

(8) Where in such a decree aa is mentioned in (9) above the whole of the 
property oomptieed in the decree ie declared by transfer of jarisdiotion to fall beyond the 
local limits of such court the application for exeoation may be made to the 
above mentioned court and such court in order to effect the sale of the property may 
transfer the decree for ezeoution to another oourt within whose jarisdiotion the pro* 
party is eituate. 98 0. 938 S 6 O. BIS (also Bee supra). 

(i) Where the property to be httaohed is the salary or allowance of a public officer 
or a servant of a railway osmpany or local authority the oourt, whether the judgment* 
debtor or the diebursiag officer is or is not within the local limits of the court’s juris- 
diotion, may order that the amount shall, snbjeot to the provisions of 8. 60 O.P.C, 
be withheld from euob salary or allowanoe, either in one payment or by monthly 
instalments ae the oourt may direoe. Bee O. 91. r. 48, O.P, Oode. and notes there- 
under. Under the old Code of 1889 the salary could not be attached outside the 
jarisdiotion of the court. 6 A. 943 FiB, ; 19 B. 44 ; 40 P.B. 1685. 

(8) When a Court is competent to pass a decree it will not be deemed to be 
incompetent to execute it even if the peoaniary limits of its jarisdiotion are exceeded 
by adding interest, rent or other mesae peoffte which aoorne after the institution ol 
the suit. 10 B. 900 ; 91 O. 5S0 ; 40 C. 66. 

6. PRECEPT, — ( 1 ) Upon the application of the decree- 
holder, the Court which passed the decree, may, whenever it 
thinks fit, issue a precept, to any other court which would be 
competent to execute such decree, to attach any property 
belonging to the judgment-debtor and specified in the pre- 
cept. 

(2) The court to which a precept is sent shall pro- 
ceed to attach the property in the manner prescribed in 
regard to the attachment of property in execution of a 
decree: 

Provided that no attachment under a precept shall 
continue for more than two months unless the period of 
attachment is extended by an order of the court which 
passed the decree, or unless before the determination of such 
attachment, the decree has been transferred to the court by 
which the attachment has been made and the decree- 
holder has applied for an order for the sale of such property. 

OBJBOT.— Tho objaot of the preoept ia to help the deocee boldec againet the evasion 
o! deoeeea by the jadgment-dehtoz by obtaining an interim attachment when there is 
appreheoBion that be may be deprived of the fruita of hie decree. 

THE CONDITIONS REQUIRED FOR A PRBOEFT ARE,— (1) There muat ba 
an appliaatioD by the decree-holder for iaaaing the preoept. (21 The property aoueht 
to be attached lioa within the juriadiotion of the other court to whioh the preoept 

7 
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ie to be iseaedi (3) Ik is dleoretioDaiy with the Goaek to iasae a preoept. When tbeze 
is appieheneioD that the jodgmeDk'debiot would couoeal all bia property before the decree 
oau be traueferred to auother oouxk, it ie a fit oase for precept. (4) The Oourt to which 
the preoept ie to be eeut muat be oompeteut to execute the decree. (61 The property to 
be attached muat be epeoified in the precept. (6) The attaohment nuder precept ahall 
not remain foe more than two montha ooleea, (a) the period ia extended by an order of 
the oootk which paeaed the decree, or (b) before the determioation of each attaohment 
the decree haa been traneferred to the oourt by which right attaobmeot bae been made 
and the deoree-bolder baa applied for an order (or the sale of euob property. An 
attachment under preoept ie not invalidated by the fact that the order extending the 
fitatutory period of two months dnring which the attachment will remain in force, ie 
paeaed alter the expiry of the said period provided that the application for exteoeion 
ol time ia put in before the expiry of the aaid two moutba. In enob a case the order 
relatea back to the date ol the petiiiou and baa a retroapective efieot. 34 I.Q. 309« 
3 L W. 336. 


YU. -POWERS OF THE COURT THAT PASSED THE DEOREE, IN BXBGUTION. 

THE OOURT BXBOUTINO A DEOREE OANNOT 00 BEHIND THE DEOREE.— 
A oonit exeoaiing a decree ie bound to execute it as it etanda. It cannot, question the 
terms of tbe’deoree, and baa no tight in any way to add to or amend the terms there* 
of- Any amendment thereof can be made either by review or under Bp. 151 and 163 
G.P. Code. 93 0. 363 : 40 A. 659 ; 68 I.C. 376^1 Pat. L.T. 471 I 66 1.0. 816 ; 44 I.O. 
630 : 40 M. 383 ; 6 0. 63 ; 10 M. 383 | 11 B. 637 ; 34 M. 666 : 96 M. 537 ; 39 P.W.R. 
1918 ; 41 A. 517 ; 18 I O. 48 ; 38 I.O. 691 : 39 M.L.J. 663 ; (1917) Pat. 919 ; 46 I.O. 
ai8 ; 36 C.Ii.J. 339 ; 69 I.O. 566«1993 M. 912 : 14 M.L.T. 96 ; 4 A. 376 ; 90 A. 
393 ; 34 I.O. 906 : (1914) M.W.N. 169 ; 37 A. 978 i 34 I.C, 363 ; 8 W.R. 977 : 17 A.Ci. 
J. 610 ; 16 I.O. 719 ; 16 I.O. 735 ; 34 1.0. 787 = 3 L.W, 499 ; 33 I.O. 344 ; 13 B. 106 ; 
16 B. 644 ; 1 H-W.P. 198 ; A.W.N. (1898) 17 : 10 B. 66. It cannot entertain objeotione 
as to the oorreotneea or legality or validity of the decree, 34 A. 331 ; 43 1.0. 989 ; 11 
I.O. 199 = 6 8.L.R. 71 ; 37 A, 978 ; 46 I.O. 63 = 6 O.L.J. 179 ; 60 P.L.R. 1919 ; 10 I.O. 
636=14 O.L J. 646 ; 46 B. £03:43 A. 644 : 39 M. 670 ; (1919) Pat. 191 = 48 I.C. 945 ; 
46 I.C. 63 : 8 1.0. 36, 610 ; 48 I.C. 346 : 39 I.O. 499 ; 4 Pat. D T. 311 : 67 I. 0. 763 \ 
38 I.O. 691 : 47 I.O. 143 : 37 I.O. 444 : 14 I.O. 29 : 13 I.C. 689 ; 24 I.C. 196 5 34 I.O. 
196 : 33 I.O. 393: 38 M. 96; 30 I.O. 704; 7 B. 337; 33 A. 181 ; 37 I.C. 444 ; 66 I.O. 
966 : CO I.C. 306=34 O W.N. 1070 : 10 I.O. 976 : 38 I.C. 691 ; 49 I.C. 389 : 44 0. 
697 ; 14 I.O. 39 ; 19 I.O. 689. It oaonot refuse ezecaiioo on the ground that plain* 
iiQe were improperly allowed to institute the suit. 4 M. 394 ; or because it was 
obtained in oontraventioD of 8. 99 T.P. Act. 31 C. 932. The executing court bae 
DO power to allow or disallow costa in variation of the terms of the decree. 2 G.L.R. 
163 : or add ooste to the Privy Council decree. 3 C. 161 ; 13 W.R. 330 ; 9 W.R. 387 J 
13 W.R. 93- It can add execution coats. 44 A. 350 ; 39 I.O. 754 = 3 O.L. 7. 611 . 

Intereat.— When a deoree ia altogether silent about the interest the Oourt ia not 
competent in execution to grant any intereet. 6 W.R. Mia 38 : 14 W.R. 69. Where a 
deoree did not provide foe interest from date of enit, but the )udgment*debtor undertook 
to pay it on the decree bolder oonsentiog to an adjouenmeot of the sale of the judg* 
ment'debtor’s property in order to enable the latter to raise the decretal amount 
by private aale or mortgage, and the Oourt granted the adjournment, the inference ia 
that the oourt aanotioned tbeoandition and the condition could be enforced in ezeontion 
of the deoree. 7 M. 400. It cannot award interest from year to year upon mesne profits 
which ought to have been received when the deoree awarded interest Item the date ol 
ascertainment of such profits. 8 0« 332. The court haa no inherent power to allow os 
diaallow InteceBt undes 8. 161 0. Pi Oode. 3 Buci L.Jt 68*63 liO. 427* 
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TtaotfetabUHy of bolding ander Ibe deoree. — Where o decree epeoifioally diteots 
itae sale of o kenare whioh may or may not be transferable, the ooart exeoating the 
decree ia bonnd to give efieot to at and not to question ita 'ralidityi An objeotion by 
ihe jadgment-debtor that the property waa not transferable ander 8. 9 of tbs N.W.P. 
Sent Act oannot be entertained in exeantion of enoh a deoreet 10 A. 130. 

When two oompromtee deoreee lor rent were passed against the tenant, whioh pro- 
vided for sale of the tennre, and under the earlier decree the tenure was sold, and the 
decree-holder applied to execute the second decree agsioet the person of the defendant, 
held that the Court cannot go behind the decree, bat if possible oan give eSect to both 
the decrees. The second deoree having been passed before the sale, the sale must be 
deemed to have takeu place subject to the second deoree and hence the decree-holder 
mast proceed in the drat instance against the property itself. 36 C.W.M. 708. 

Limitation for passing the final decree,— An objection that the final deoree was 
passed more than 3 years after the passing of the preliminary decree oannot be enter- 
tained by the execoting Ooart. 3 Pat. L.T. 118^39 I>0. 76. It cannot extend the period 
of redemption. 13 B. 106 ; 16 B. 641 ; 3 N.W>P. 69. A deoree absolate in a mcrtgage 
eait made by a Ooart in the presence of both the parties and on proper adjadioation 
cannot be challenged in exeontion on the ground that the Court ought not to have gone 
into and made the deoree absolate inasmuoh as it was barred by limitation. 47 I. G. 143. 

An exeoating Court will execute the deoree as it fiads and not as the parties under- 
stand it. 39 M.L.J. 319»30 I.G. 367. A deoree must ba executed as it stands and the 
executing Court cannot go behind the terme of the deoree. The liSgielation has eoaoted 
special provisions, snob as O. 31, r. 3 and O. 30, r. 11, whioh enable Oourte to cecogniae 
agreementa between parties alter the deoree has been passed. 40 M. 333 F.B- It oannot 
grant instalments otherwise than uadsr O. 30, r. ll ; 3 N.W.P. 69 ; 17 C.W.N. 934=> 
18 I. O' 394. It oannot enlarge, extend or modify the deoree subsequent to the deoree 
except as provided for in O. 30, r. 11. 1933 Cat. 311 : 78 I.O. 863. 

Meene profits.— A Conrt can ascertain mesne profits it it ie left for snob a Court. 8 
I.G. 396 ; 41 A. 617. But when mesne profits bad already been asoettained and allowed 
at a certain rate, no deduotion can be made and the deoree must be exeouted as it stands. 
41 A. 617. 

Extension of time.— A Court paseing a deoree oonditicnat on payment of a certain 
amount within a fixed time oannot extend the tims (or payment after the expiry of that 
period. 13 A. 400. It oannot extend the time (or the payment of money allowed in the 
decree. (1911) M.W.N. 340. The Court exeoating a deoree oannot deal with the queetion 
whether the deoree ehonld stand or should be eet aside. 45 B. 503 ; 46 B. 946. It 
oannot eet aside a deoree because it was passed against a wrong party, 40 C.Zt.J, 364 ^ 
64 I.O, 999. When the holder of a mortgage deoree against an ineolvent waa a ooa- 
senting patty to a oomposition eanotioned by tbe losolvenoy Court, tbe ezeouting Court 
dealing with an applioation for ezeouiton of the mortgage deoree oannot go behind the 
order passed in those prooeedtngs. 59 I.G. 95 (C.). 

Heplts,— An exeoating Court oannot go behiod the deoree and enter into its merits 
or de-merits. It’s only (UDotioaB are to oarry out the direotioos in the deoree as they 
are. 33 Bom. L.B, 1073. The (act that the deoree is difSoult to exeoute does not render 
It incapable of ezeoution. 63 I.C. 976 (Ij). An exeoating Court is bound to give 
efieot to the terms of the deoree when it is olear and unambiguoue though it may regard 
the deoree ae erroneous. 3 lj.Ii.J.363: (1914J M.W.N. 153^33 I.O. 393 ; 4 M. 
834 ; 91 M.L. J, 1036 ; 38 B. 194 ; 36 I.C, 10 ; Marsh. 344 ; 10 W.R. 95 ; 9 W.R 387 j 
13 W.R. 330. An eseouting Court oannot add to or vary the teems of a deoree. 97 G. 
961 ; A.W.N. (1907) 386 ; 38 C. 363; 16 B. 644; 23 B. 707 ; 86 1,0. 500. It oannot 
grant instofmeftte if not provided for is the deores. 17 C. W.N. 934 ^ 16 I.C. 334, Aa 
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QzeoutiDg Coaefc oannot nullify a decree for contribution on any ground* 18 B* 106*- 
It oannot celuee ezeootion on the ground that it was obtained without a eneoeaeion 
oectiOoate* 146 P.IjtRi 1906* 


Relying on collateral iodgment.^Tbe ezeonting Court oannot go behind a decree 
and rely on the oollateeal jadgmeot even of a superior Court against the deorea. 89 I.O* 
434. An ezeoutiug Court has no power to direct the deores-holdet to bnild or to build 
at any plot other than that provided by the decree. 65 I.O. 196. 

Amendment by a Qourt.^An ezeonting Court can decide whether an amendment 
of a decree ie ultra vires or otherwise. (1999) Ca). 136. An executing Court has no 
power to go behind the decree even though it gives the deoree>hoIder what he may not 
be entitled to under the Tenancy Act, 37 A. 978. 

Liability of an exhonerated defendant.— When in a suit against two persons for 
sale on a mortgage, one of them Is released from all liability by the decree, it ie not open 
to the executing Court to execute the decree against the peteon so ezhonerated, though 
the deoree-h older has succeeded in getting an Cx-parie amendment of the decree so aa 
to aQeot even the ezhonerated defendant. 40 I.C. 47 : 44 I.O. 998. 


THE COURT EXECUTING A DECREE CANNOT QUESTION THE JORISDIO> 
TION OF THE COURT THAT PASSED THE DECREE.— Under O. 91. r. 7, 0. P. 
Code, the ezeouting Conet haa no power to question the jurisdiotion of the Court which 
passed the decree under execution. Under the old Code the Court had euoh power. 93 
P.R. 1919 ; 39 B. 194 ; 48 M. 676 P.B. ; 10 I.O. 636=14 O.L.J. 646 ; 90 I.O. 704 ; 13 

1.0. eSO ; 36 1.0. 10. Ao ezeouting Court oannot go behind a decree and enquire 
whether the Court was entitled to pass that decree in view of what was aotually alleged • 
by the plaintiff in the plaint. 6 Pat. L.T. 368 = 78 Z.O. 803. 

CONSTRUCTION OF DECREES.— It is open to a Court ezeouting a decree to 
oonetrue it in the light of the plaint and the judgment if there ie any ambiguity in 
the decree. 31 1.0. 478; (1919) M W.N. 914 ; 33 I.C. 661 ; 16 I.O. 173. 183 2 19 I.C. 169 i 
13 A. 344 • 18 B. 649. Though as a general rule the decree must be oonstrued by its 
own terms and nothing shonld be imported therein which ie not clearly and properly 
expressed in the decretal order, still if the decree ie most oarelesely drawn and the 
words therein standing by themselves ate unmeaning, a relereuoe to the judgment may 
be made and a meaning which snob cefeieooe showed that they were intended to bear 
may be given. 46 P.R 1869. The Court oao only construe the decree without adding 
to or subtracting from it. 9 O.L.J. 988. When there is a vacfance between the decree 
and tbe judgment the remedy by oooetiuotion is only appropriate if the iangnsge of 
the decree is ambiguous. But when tbe language of tbe decree is plain and there ie no 
ambiguity, tbe proper remedy is by an applioatiou lor amendment of tbe deoree to tbe 
court passing tbe decree. The executing court should not amend tbe decree under 
tbe guise of ioterpretatiou. 36 I.C. 500 ; 39 I.Q. 6S7 = 1 Fat. L. W. 690. Where a decree 
IB incomplete and ambiguous, it Is not tbs duty of tbe executing Conrt to complete it 
and to give it a deffnite meaning. IS A.L.J. 438 = 99 I.C. 913 : 34 1.0. 344. Ad 
ezeouting court can go behind tbe terms of a oompromiee deoree and look at the 
terms of tbe oompromiee in aooordanoe with wbiob tbe deoree was passed in order 
properly to understand what tbe deoree was. 31 C.W.N. 636 = 87 I.O. 916. The 
words in tbe deoree must be interpreted in conformity with the judgment and the 
oourt is bound to execute tbe deoree as it stood. 76 F-W.B. 1916 = 33 I.O. 890.; When • 
deoree oannot be oonstrued literally it oannot be executed at all. 69 F.W.R. 1918=44 

1.0. 630. An executing Court can refuss to execute a deoree against defendants who 
were not parties to the appeal and against whom tbe appellate Court granted relief* but 
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did Dofc ioeorporake in kbe deotee. IS A.Ii.J. 136 -"27 I.C. 80i. When two deeoriptions of 
theeame pubjeot-mattsc ooofliot with e^oh other or when two parte ot'the same deaorip* 
fton ace in ooofliot, that wbiob ie more certain, stable, and the least likely to bave been 
mistaken or inserted inadvertently mast prevail it it suffioiently identifies the subjeot' 
matter. 17 I.G. 266=3 96 O O. 704. It is oompetent to a oouet exeonting a decree to 
interpret it. Bat onoe it deoidea that an interpcetatioo thereof would be premature it is 
not oompetent to that oouet to interpret the deoree. and any opinion expressed by it ie 
not any adjudioation binding on the parties. 67 I.O, 177. An executing oourt has 
only to interpret the deotee under exeoution. It oaunot go behind it or interpret it in a 
manner wholly tepugnant to the tenor of the judgment on which it is based. 78 I C. 
639. When (he defendants preferred a joint appeal from a deoree against them and 
had the suit diemiaeed with all ooate, and the plaintifl preferred a aeoond appeal against 
one of the defendants only and got a decree against him, the other defendant is entitled 
only to a moiety of the costs awarded by the first appellate Court in favour of. both the 
defendants. 17 C.F.Ij.R. 53. An executing Oouct’e bnsiness is simply to interpret the 
deoree as it stands and not to question its oocceotness. But it is at full liberty to refer 
to the judgment or any other dooumant on the file in order oorceotly to interpret 
it, and when there ie a divergence between the deoree and (be judgment tbe proper 
ooacse is to direct tbe deoree*bolder to apply (or amending the deoree to the Court 
which originally passed it. 60 P.W.R. 1909. The executing court ought to give 
eSeot to the decree as it stands and ought nob to read into it provisions which may 
be found in the award or in tbe judgment unless and until an amendment of 
the deoree is obtained. 95 P.R. 1906. The Court executing a deotee should refuse exo- 
oution if the deoree cannot be literally executed. 44 I.C. 630. It is unsafe and in* 
expedient lor the executing court in a case where there can be no possible doubt to leave 
tbe question as to what wae intended to be sold unsettled, when it is sure to be made 
an oooasioc for future dispute. 23 M.L.J. 97 — 14 I-O. 2B6. The Court should put 
such a oonstruotion upon the decree as would make it in aooordanoe with law. 19 A. 
174 ; 21 A. 361 ; 33 A 220. 236. When one oonstruotion is put upon a deoree 
the oourt is not oompetent to put subsequently another oonstruotion. 19 hi. 
64 ; 59 I.C. 95 — 6 Pat. L.J. 409. If the vaeting of a part of tbe equity of redemp- 
tion in the mortgagee is tantamount to a discharge or satiefaotion of a proportionate 
part of tbe mortgage-debt, there is no reason why an executing Court should not 
eeoognise it and go into the extent to which tbe deoree-bolder baa been satisfied. 
42 A. 644. It is the doty of the exeanking oourt to asoertain tho - exact amount doe 
to the deotee bolder. 61 P.Ij.R. 19U.»23 I.O. 471. When tho :aeocee is intelligible 
the executing court oannot refer to tbe judgment or allow costs not awarded by the 
decree. 13 P,R. 1886 ; 30 P.R. 1869 ; 15 P.R. 1866. An executing court has power 
to construe tbe deoree in accordance with law, 2 Fat. Li.J. 396. When tbe plaint 
claim is inaoourately entered in the deotee tbe executing oourt is not competent to 
xamine the record and ascertain tbe actual existing otcoamstaDoes, 59 I.C. 25 — 6 
Pat. Lj.J. 402. A mortgage-decree giving a personal remedy before sale of tbe pro- 
perty tbaugb irregular, under the T. P. Aot, oaouot be questioned in exeoution 
proceedings. 97 M.L.J. 95 = 24 I.C. 195 ; 22 I.O. 993 ; 20 O.L.J. 612 = 27 I.C. 444 5 29 
M. 570. 

THE COURT WHICH PASSED THE DECREE MAT BXBOOTE IT AS FAR AS 
POSSIBLE OR MAY TRANSFER IT TO ANOTHER COURT UNDER THE 
OlRODBiaTANOBS MENTIONED ABOVE.— The court ie bound to execute tbe deoree. 
9 W.R. 346 : 6 W.R. 346. It is open to an executing court to determine whether 
tbe deoree which it is ashed to execute is a sabsistiug aod operative deotee or not and 
it such deotee hae been euperseded and ie no longer operative the executing court can 
refuee execution on that ground. 17 C.W.N. 868 — 19 I.C. 630. The oourt hae power 
4o go on with the exeoution after tranemiasion of tbe deoree from tbe Collector* 
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18 I.O. 1004i Tbe ooQCt oanoofc reluee to ezeoake its own decree by ordetiog the sale of^ 
imzncveable property merely beoaase a third parly bappene to be id legal poseeBsion. 
14 B. 869 ; or on the ground that it would be inequitable to ezeoate it. 6 A. 68./ 
The court of law should not show any desire to throw obataoles in the way of creditors 
cbtainiog pajment of their jnst olaime. At the eame time tbe oouzt must iusist 
that tbe oredikore in execution of their decrees shall proceed in a legal and propee 
mannet. 98 0. 674. The court baa power to cancel its order strikiog ofi the caee* 

1 91 F.B. 


VllI.-^RESTRICTBO POWERS OF COURTS EXBODTIHO TRANSPERRBO 

DECREES 

POWERS IN EXECUTION.— Tbe coui't executing a decree sent 
to it shall have the same powers in executing such 
decree as if it had been passed by itself. All persons dis- 
obeying or obstructing the execution of tbe decree shall be 
punishable by such court in the same manner as if it had 
passed the decree- And its orders in executing such decree 
shall be subject to the same rules in respect of appeal as if 
the decree had been passed by itself. (S. 42, C.P. Code.) 

The court to which a decree is so sent shall cause 
such copies and certificates to be filed without any further 
proof of the decree or order for execution or of the copies 
thereof, unless the court for any special reasons to be record- 
ed under the hand of the judge requires such proof. (O. 21, 
r. 7.) 

The funotioDS of tbe oouct are judioial and not minietecial. 7 B.H.O. 87. 

THE COURT TO WHICH A DECREE IS SENT FOR EXECUTION OANNOT 
QUESTION THE LEGALITY OR PROPRIETY OF ORDER OP EXECUTION BY THE 
COURT THAT TRANSFERRED THE DECREE. 6 O. 786 ; 97 M.L.J. 836. Bee also 
O. 91. E. 7. 5 A. 63 : 8 0. 687 ; Si C. 999 ; 16 B. 644 ; 9 B. 109 ; 11 B. 638 ; lO B. 
66 : 51 P.R- 1870 : 7 A. 194 ; 31 W.B. 919 : 91 B. 466 ; 13 W.R. 819 ; 6 0. 448 t 6 
B. 186 ; 6 W.B. 176 ; 9 W.R. 361 ; 91 W.R. 141 ; 91 B. 456 ; 11 1.0. 457. It oaunot 
refuse ezecution on tbe ground that tbe order direotiog execution was wrong or improper, 
31 B. 466 : 7 A. 330 : 5 C. 736. It oannot refuse ezeoution on thegcoocd that exeoution 
was barred by limitation on tbe date on wfaiob the order for ezeoution was made. 16 B. 
96 ; 91 W.R. 380, It oannot qaeetion tbe tight of the transferee to ezeoute the decree. 
166 P.L.B. 1906 ; 31 W.R. 919. It oannot question tbe right to ezecution on tbe 
ground of disobarge of the deeree by pajment made before the order of transfer or that 
property oannot be sold. 6 B. 186 ; 10 A. 180 ; 10 A. 189 : 93 A. IBl ; 31 O, 999 ; 4 
M. 394 ; 11 B. 690 ; 16 B. 307. It oannot question tbe amount certified as- 
due. 9 W.R. 36. It oannot question tbe right ol tbe person shown in the order 
as tbe person entitled to ezeoate tbe decree. 91 W.R. 141 ; 91 W.B. 919. but 
if tbe tEsnererriDg oonet has made no order for ezeoation, and has merely transferred 
the decree for ezeoution and sent a oertifioate of noo-eatistaotion. tbe court to whiohi- 
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the deoree ie sent has the power to decide whether exeoation » tarred by time, 

as O. 39 ; 16 A, 890 ; 10 W.R. 10 P. B. ; 6 G.D.B. 489 ; 14 O. 60 , 10 O. 

6 0.897: 8 0. 916 i 13 B.Ii.R. 96; 34 W.R. 161 i 16 B. 38; 13 O. 

R 14 . 7 N.W.P. 114 5 7 W.R, 19 ; 91 W.R. 993 ; 7 N.W.P. 161. or to entettem an 

ohjeotion impugning the right o! the 

other than that charged in the decree. 37 I.G. 697 = 3 O.D. J. 18 or --And 

Stay execution so as to leave the question to he determined by the Court which passed 
the decree under O. 31. r. 26. Under the O. P. Code the Court transmitting a dsorea 
lenot the Court to decide objaotions on the part of the judgmeot debtor that the decree 
is inospable ol exeoution. 78 I.O. 1001. The Court to which a decree is ttanslerred 
for execution has jarisdiotion to entertain an objection ptelerred to the exeoution ot 
the decree unless the matter has been expressly or impliedly decided between the 
patties. 46 A. 660. Neither the impleading of the Golleotor as a party to an execution 
proceeding as representing the Court of Wards which has taken over the Buperintend- 
enoe of the juagment-debtor’s estate, nor an order transferring the decree ®*®' 
oution amounts tea deoieion ol the question whether the decree most be satiefied 
under 8. 18 of the Court ol Wards Act and the Oolleotor oan take an objection (ibid). 


OortlfiCito.— The mere faot that certain payments under the decree are notified to 
the Court which passed the decree does not amount to oertifieation within the meaning 
ot a. 41. 36 Bom. li.R. 345=-80 I.C. 


IT CANNOT TRANSFER THE DECREE SENT TO IT FOR EXECUTION TO 
SOME OTHER COURT. 3 C. 619 ; 31 W.R. 337 ; 139 P.R. 1879 ; 63 P.R. 1^667. 
A District Mnneifi receiving by tcansler a decree of a village Court under 8. 66 of 
Madras Act. I ol 1889, or withdrawing exeoution ol a decree to hie own file under B. 67 
has no jarisdiotion to transfer it lot execution to another Dietriot Munaifi's Court under 
8. 39 of the G.P. Code. 46 M. 734. If complete exeoation cannot be bad in such 
dietriot it is the bueinese of the deoree-boldet to have his decree re-transmitted to the 
court which passed the decree and then to obtain a fteeh oertifioate for transmission 

to ADOthet oouxte 31 WaR. 337 $ 3 Co 613« 


IT CANNOT QUESTION THE JURISDICTION OF THE COURT WHICH 
PASSED THE DECREE. — 7 B. 481 ; 10 B. 66 ; 8 O. 916 , 14 M.D.T, 96 = 30 I.C. 

704 ; 93 B. 476 ; 38 B. 194 1 34 1.0. 135 ; 14 O.P.D.R. 99 ; 10 O. 32. O. 91i r. 7, 
O. P. Code. 85 P.L.R. 1916-36 I.C. 867 ; 94 C.D.J. 376-36 I.O. 856. Under the 
old 8. 996 of the O. P. Code of 1883 ootreapondiog to O. 31, r. 7 the court had 
power to ecqnire whether the transmitting Court bad jurisdiotion to pass the deorae 
or not. 16 B. 316. 219 ; 17 A. 478 ; 39 B. 378 ; 8 A. 377 ; though it was held that 
eooh power ebould not be exeroUed noless the defect appeared on the face of the decree. 
10 W.R. 10 P,B. The words *' or of the jaciadiotion ol the Oaurt which passed the 
decree " wbiob oooutred alter the words," or tbs copies iheraol" in the ooccespoadiDg 
seotion ol the old code have been omitted in the present rale 7 ol O. 31. 


SAKE POWERS.— It oannot extend the scope of the decree. 10 M. 383 ; 5 A 53 ; 
16 B. 644, 11 B. 637 ; 3 C. 161 P.C. ; 38 C. 353 P.O. The decree is to be regarded ae a 
decree ol that oonct lot purposes of execution. 3 N.W.P, 168 ; 13 M.D.T, 937 — 17 
I.O, 83S. Snob a court has power to exetoiee the powers mentioned in O. 31, r. 63. 7 
B.Ii.B. 19-90 I.C. 540. 

Power to liane nolloe.— The notice under O. 31. r. 33 may be served by snob 
oonit and not neoesaacily by the oonct which passed it. 19 O.W.N. 097. When under 
O. 31, t. 6, a cectifioate is issued by the court passing the decree transferring it to 
another oonit lot execution, notice to execute the decree can only be issued fay the 
latter oouct and an application to the former court lor iasning notice to the judgment- 
debtor, to show caose why exeoation should not iseue agaiust him is not iu aocordonoo' 
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rouil‘ro?.«.nt- «»“»«»”■ 63 I.O. 116 (0.» A d.o». iFMalotred to . 

Tn W P Wh“ ““ “ ‘“at ooart lot purpoBot ol execution. 

t^o™ ‘ tb ! eieeulioo even though the jadgment-debtoe doe. not appear 

HioS n . aaeoatton prooeedinge. 4 Pat. 440-1936 Pat. 807. The fnuot.one ol the 
High Court to reepeot ol execution ol tranelerred deoreee are limited to efieotiiig exe- 
cution and to the matter, ari.ing out ol tho prooeediug. in exeontion, 6 Bom.L.B. 66. 

.x.out!^b‘d"'®" 5®" ’■I the CODRI.-Suoh a court cannot 

0 P Code 80 I G%“<. Wb* application i. made to it under O. 91, rr. 10 and 11 

. ' ‘ o°o® ®“ O'det is made txaDe/erriog (he deoree, that by Iteelt 

la au^oienk to eoable the deoree-holder to apply to (hat ooutt. 8 I.O. 663 ; 16 B. 

683 deeeented from m 31 O. 300. Such a oourt ie oot oompeteot to ereoate the deoree 
before a ocpy of (be deoree is received ; but when once ao order ie made eendiog the 
deoree o another court for e*eeutioD. that by itself is snffioient to entitle the deorec- 
holder to apply to the court to which the deoree is sent lor rateable distribution under 

.L.Js 605«8 I.Oe 863. After the oertifi^AtioD under 8# 41 the court has 
DO power to execute the deoree. 3 O.W.N. 31K Where the deoree hae not aotuaify 

been sent to another oourt the oourt which passed the deoree hae jurisdiotion to 
txeoute It. 3 Pat. L.T. 398s=66 I.O. 333. 


FRESH APPLICATION FOR EXBOOTION.-Wheu a d-ore. ha. b.on Iran.lerr.d 
for execution there is nothing in law which oompeis the decree.botder to msbe a 
second application for execution in the Court to which (he deoree has been transferred if 
an applioatioD has already been made to (be oourt which passed the deoree. 3 Pat. 909 
«*74 I.C. 763. The proper court for entertaining an applioation to bring tbe petitioner 
on record ae tbe repreGeotative ol the judgment-debtor in order that be may raise a 

quoetioD covered by 8. 47 ia tbe executing oourt and not the court which passed the 
deoree. 11 D.W. 173=55 I.O. 813. 


APPEALS. — When a deoree of a Small Cause Court is transferred for exeouiioc to (he 
Court of a Muosifl (xeroieing ordinary jurisdiction, an appeal from tbe order ol tbe latter 
Oourt in exeoutioo lies to tbe District Judge. 20 O.L. J. 139 : U O.W.N. 861 : 14 A .L, 
J. 416-33 I.O. 633 5 3P.L.R. 1906 i 1936 M. 1179 = 33 D.W. 466. An order foe the arrest 
ol a surety by an ordinary oourt iu execution of a Small Cause deoree traneferred to it 
lor execution ie appealable under 8s. 43 aod 47 of tbe O.P, Code. 20 L.D.J, 139 = 19 C. 
W.N. 1086 = 37 I.O. 10, Only oneappeal lies from an order in execution of a Small Cause 
decree transferred to tbe regular side for execution against immoveable property because 
in Small Cause suits there is only one appeal. 37 M.L.J. 303 : 11 O.W.N. 061 ; 13 
I.O. 989= (1911) 3 M. W.N. 685. An appeal from the order in exeoulion ol a Bub- 
Court lies to (be Disiriot Oourt, and not to (be High Court. 39 I.C, 773 = 6 D.W. 264 : 
23 A.D J. 961 . 4nd when the appeal is wrongly, presented to (be High Court, it may 
bereturoed for presentation to tbe proper Court aod not dismissed altogether (i6fd). 


800H A COURT CANNOT ENTERTAIN AN APPLICATION BY THE JUDO. 
MENT-DEBTOR TO BE DECLARED AN INSOLYENT.-It is left to tbe Court that 
passed the decree to do so. O. 31, r. 66. 11 M. 301 ; 6 B. 584. 

IT CANNOT ENTERTAIN AN APPLICATION FOR EXECUTION BY THE 
TRANSFEREE OR ASSIGNEE OP THE DECREE UNDER O 21, R, 16 0 P 
CODB.-^Buob an applioation must be made only to the Court that passed the deow, 
O. 31, r. 16 ; 66 I.O. 166 ; 3 A. 283 ; 36 A. 443 ; 37 0. 488 : 14 W.R. 66 : 9 B. 46 • 31 

W.R, 141 ; 13 O.W.N. 663 = 9 O.D.J, 443. An order passed on aaoh an applioation ia 
withont jurisdiotion. 37 0. 488r 
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IT OlH 8TAT BXBOUTION OF THB DEORBB URDBR OBRTRIN OIROUH- 
STXNOBS ONLY«— Bee ” Btay of ezeoufcioD>” 

IT O&NROT ORDER EZBOUTION ROIINST THB LEGAL REPRESENTATIYB 
OF- THB DBOBASED JUDQHBKT'DBBTOR withoat ao ordee to that efleot tcom 
the Ooact that' passed the deoreei Bee B- 60,0. P. Code io Chapter III, 66 I<0. 
166; 87 I.Q. Slaa 1926 O, 448* The faot that the appliaation is not made to the 
Goart which passed the decree is a mere irregularity and isioovered by S. 99, 0, P. Code. 
90 I.Q. 1060-26 P.L.R. 740 ; 87 1.0. 2L — 28 O 0. 330. The Ooart to which a decree 
lor the sale o( immoveable property is transmitted for ezeontion has no power to pass 
a supplementary decree. The power of passing snob a decree after judioial determine' 
tion of the question of the liability of the mortgagor is in the Ooart in which the 
mortgage suit was originally Institnted. 33 M.L.J. 383 — 42 I.O. 963. The Oourt to 
whioh a decree ie sent for ezeontion is competent to persevere with the ezeoution until 
it is made to appear either that satisfaction has been obtained or that ezeoution is no 
longer possible. 21 0.0. 261 — 48 I.O. 732, An omission to take steps within six 
months provided by the Oivil Rules of Praotioe, Madras, does not tender the proceed- 
ings taken after siz months, infruotuous and void ab tnifso. In auoh oasee time is not 
the essence of the etipulation. The rnlee ate not an adjunct to the O. P. Code, but 
merely rules of oouveuienoe to ensure speedy ezeoution of the deorea. 39 M. 486. 
When a deoree is tranaferred to the District Ooart whioh transferred the decree to the 
Ooart of the Subordinate Judge the deoree-hotdar cannot have a further period of six 
months from the date of the transfer to the latter Oourt. 28 M.Ii.J. 172 — 39 I.O. 119. 
The Ooart to whioh a deoree is traoaterred for ezecation has jorisdiotion to ezeoute it 
only up to the time of issuing the certificate under B. 41. After making such a 
certificate the Court has oo such power and in such a case the applioation for ezeou* 
tion musk be made to the Court whioh passed the deoree. 85 I.C. 390 — 32 A.D.J. 
1039. 

IX.— CONTINUATION OV POWERS OF COURTS EXECUTINO TRANSFERRED 

DEORBBSe 

The Qoarfc to whioh a deoree ia seat (or exeoutioo tekaioa ite jatiadiobioo to ezeoate 
the deoree aafeilp (a) the ezeoatioo has beeo withdrawn (tom oc (b) it baa ezeoated 
the deotae and has cettified the fact to the Coutt which passed the deoree. or (c) it has 
(ailed to ezeoote the decree and bae oerttfied the fact to the Court whioh passed the 
deoree : B. 41 0. P. Code, 35 Bom. L.R. 453-74 I.C, 149 ; 30 A. 139 ; 9 O.Ii.J- 339 ; 
84 I.Os 99-1936 O. 436 : 38 0,0, 169 ; 1936 Pat. 374, 

DISMISSAL OP APPLIOATION •—!( an application is made under O* 21, r, 10 to 
the Court ezeoutinga traoeferred deoree and ie rejected ooaooount o( some inlormality, 
a Beoond applioation lies to the same Oourt, It does not cease to have juried iotion to 
entertain it. 30 A. 129 ; A.W.N. <1883) 347 ; contra wa^ held id 6 W.R. 47. A fresh 
oertifioate is not neoeesary in euoh a oaee {ibid). Oertifioation to the Court that pasaed 
the deoree is very important aud it puta an end to the jurisdiotion of auoh Oourt, 
36 Bom. L.R. 346 — 80 I.O. 753. 

WHEN A OERTIFIQATB IS TO BE SENT* — If an applioation for ezeoution (ails 
the judgmeot-oreditor ia eiill entitled to a fresh ezeoution of bis deoree. It is only when 
the Court to which a deoree ia eeot baa executed it that the Coutt is bound to send a 
oertifioale under B. 41. There should be a complete failure auoh aa would result in do 
benefit to the judgment^oreditor (or one teaeou or other and not merely a partial fail* 
ore. 74 I.C. 149 — 36 Bom, L.R, 463. The sendiDg o(«a oertifioate ot the result o( each 
applioation as required by the rules and orders o( a oertain High Court does not put 

an end to the jarisdiotion of the Oourt to whioh the deoree le aent for ezeoution, 
19S3 N. 10-68 1,0. 667, 

6 
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X.^FOVERS OF THE COURT THAT PASSED THE DEGREE AFTER IT HAS 
TRANSFERRED IT FOB EXECUTION TO ANOTHER COURT. 

The Goat( wbiob passed a decree does not become funciut o^do merely because- 
it has eeut that decree tor execution to another Oourt. There are some applications 
which oan only be made to the Court whioh passed the decree. Id O.F.tj.B. 169. 
Alter a decree is sent foe execution to another Court the transmitting Oourt has no 
jurisdiction to entertain an application for ezeoution before it ie certified and returned 
unless, a concurrent ezeoution wee ordered or prooeedinge in the OoUit to which the 
decree ie eent are stayed for the purpose of executing the decree by the Court which 
passed the decree. 37 M. 931 ; oonficmed on appeal in 39 M. 610 P-0. : 49 P.B. 1869 : 
A.W.N. (1666) 91. A traneferee of decree muet apply for execution to the Court whioh 
passed the decree, although the deoree is seat for execution to another Court. 9 A* 983 ; 
9 B.H.C. 49. An application for execution after the judgment-debtor diee and the 
deoree is not fully executed, must be made to the Court whioh passed the decree : S. 60 
0. P. Code, even if the deoree was sent for execution to another Oourt. 18 B. 994 1 

I A. 431 ; 98 M. 466 F.B. : 9 O.L.J. 989 ; 17 A. 431. A contrary view ie taken by the 

Galoutta High Court and held that in each a case the application for execution may 
be made to the Court to whioh the deoree is sent for execution. 99 0. 668. Even 
acooEdiog to the Madras High Oourt where the application tor execution is made to the 
Court to whioh the deoree ie sent for ezeoution end the legal repreBentative is placed on 
the record by such Court and the sale of the property held by it : the sale oanoot be 
set aside ou that ground ; it ie a mere irregularity. 88 M. 1076. The faot that the 
decree ie transferred lor ezeoution to another Court does not divest the Court whioh 
paseed the decree of the jurisdiotion whioh it alone enjoys of making an order of 
transfer. An application lor an order lor the issue of a oertifioate to a secood Court lies 
to that Oourt and such a Court has power to re- transfer the deoree to the same Court 
after a oertifioate of noD-aatiefaotioo from it under B. 41. 1936 L. 113 = 89 1.0. 968. 

The faot that the deoree has been traneterred to another Court for ezeoution will 
not deprive the Oourt wbioh traneferred the decree, of jurisdiotion to decide 
whether or not the execution has been barred by limitation. 13 0. 957. A deoree sent 
for ezeoution to another distriot oanoot be reoalled on the appliaatioo of a third party. 

II W.B- 557. The Court wbioh makes an order tranefercing its deoree for exeontion 
to aootbsc Court has power to bring the deoree back. 1926 Bom. 371 = 98 Bom.L.R. 
381. 


ORDER OF THE OOURT WHIOH PASSED THE DECREE OR OF APPELLATE 
COURT TO BE BINDING UPON THE COURT APPLIED TO.— Any Ordei* of 

the Court by which the decree was passed or of such Court of 
Appeal as aforesaid, in relation to the execution of such decree 
shall be binding upon the Court to which the decree was 
sent for execution. (O. 21, r. 28). 

aOOPB. Any order of the Qourt'wbiob passed the deoree in relation to the exeontion 
of BOoh decree is binding on the Oourt to whioh, the deoree is transferred tor execution, 
7 A. 73- The delegation of the powers of the Court whioh passed the decree to the 
Oourt to whioh the deoree ie ttausterred tor execution ie not oomplete. It does not 
diveet the Court whioh passed the deoree of its powers and funotiona : espeoially under 
ir. 96 and 38 of O. 91 the Oourt has oectaio powers, 7 A. 78, 
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XI.— GENEBAL POWEBS OP WITHDRAWAL AMD TRANSFER. 

S. 24, C.P. Code. — (1) On the application of any of the 
parties and after notice to the parties and after hearing such 
of them as desire to be heard, or of its own motion without 
such notice, the High Court or the District Court may at 
any stage, 

(a) transfer any suit, appeal or other proceeding 
pending before it for trial or disposal to any 
Court subordinate to it and competent to try 
or dispose of the same, or 

(6) withdraw any suit, appeal or other proceeding 
pending in any court, subordinate to it, and 

(i) try and dispose of the same, or 

(ii) transfer the same for trial or disposal to 

any Court subordinate to it and competent 
to try and dispose of the same, or 

(iii) re-transfer the same for trial or disposal to 
the Court from which it was withdrawn. 

(2) When any suit or proceeding has been transferred 
or withdrawn under sub-S. (1) the Court which thereafter 
tries such suit may, subject to any special directions in the 
case of an order of transfer, either re-try it, or proceed from 
the point at which it was transferred or withdrawn. 

(8) For the purposes of this section, the Courts of Addi- 
tional and Assistant Judges shall be deemed to be subor- 
dinate to the District Court. 

(4) The Court trying any suit transferred or withdrawn 
under this section from a Court of Small Causes shall for 
the purposes of such suit be deemed to be a Court of Small 
Causes. 

S. 25, C.P. Code. — (1) Where any party to a suit, appeal 
or other proceeding pending in a High Court presided over 
by a single judge objects to its being heard by him and the 
judge is satisfied that there are reasonable grounds for the 
objection, he shall make a report to the Governor General in- 
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Council, who may by notification in the Gazette of India 
transfer such suit or other proceeding to any other High 
Court. 

(2) The law applicable to any suit, appeal or other 
proceeding shall be the law which the Court in which the 
suit, appeal or proceeding was originally instituted ought to 
have applied to such case. 

Wb6D a wholo oasa fot azaoutioQ as distloguisbed fcom tho deoree to ba ezooutad 
is ttanslerEedlby theiDiettiot Jadge uadet 8. 34,C.P. Code, the Ootirt to whioh the case 
is tranEferred has jaeiadiotioD to ezeoate it, 1 Pat. L.W. 583a89 I.C. 787. Wheo 
the Small Cause Court baa do iueisdiotion over the subjeot'mattec of the decree the 
order of the executing Court ia iovalid. 17 O.P.L.R. 51. Under 8. 24 (1) (6) a Court 
has power to withdraw to Its own file a traoBmitted exeoutioD proceeding and to dispose 
of it. 39 M. 486 ; 1 A. 160 F.B. ; 5 B. 680. 8. 34. O.F. Code applies to execution 

ptooeediQga. 33 B. 778 : 39 M. 485 i 1935 A. 276 ; 1926 M. 42L»60 M.L.J. 161. 

XII.— PROCEDURE IN TRANSFERRING DECREES FOR EXECUTION. 

MODE OP TRANSFER.— (a) Transfer to Court of Small Causes. — ■ 
Where a decree has been passed in a suit of which the 
value as set forth in the plaint did not exceed two thousand 
Rupees, and which as regards its subject-matter is nob 
exempted by the law for the time being in force from the 
cognizance of either a Presidency or a Provincial Court of 
Small Causes and the Court which passed it wishes it to be 
executed in Calcutta, Madras, Bombay or Rangoon, such 
Court may send to the Court of Small causes in Calcutta 
Madras, Bombay or Rangoon, as the case may be, the copies 
and certificates, mentioned in rule 6, and such Court of Small 
Causes shall thereupon execute the decree as if it had been 
passed by itself. (O. 21, r. 4), 

(b) Where the Court to which the decree is to be sent 
for execution is situate within the same district as the Court 
which passed such decree, such Court shall send the same 
directly to the former Court. (O, 21, r. 5). 

15 M. 346. 

(c) When the Court to which the decree is to be sent 
for execution is situate in a difierent district, the Court which 
passed it shall send it to the District Court of the district in 
which the decree is to be executed, (O, 21, r, 5), In such 
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cases the District Court may either execute the decree itself 
or transfer it for execution to any subordinate Court of 
competent jurisdiction. (O- 21, r, 8). 

SIGNATURE OF THE DI8TBI0T JUDGE. — AnoEdecof teanafer ol the deoiee 
need not be eigned by the Judge. It ie eufSoient if U ie iesued with his aathozity. 93 
O. 400. A aigoature o( the eariebtadaE is suffioient and valid. 6 I.C. 156 ; 7 M. 397 ; 
17 M. 309 (16 C. 467 and 13 B. 166 not followed). 

PROPER OHAN NELS.— When an applioatiOD for exeontion is not sent through 
proper ohannels but directly to the court deeired to execute the decree, the oourt has 
no juriediotioD to execute the deoree. 93 O. 764. And the proper ooutee for the oourt 
to wbioh the deoree ie traneferred ie to return the papers to the transferring Oourt and 
not to dismiss the application. 8uob an order of dismissal should be set aside. 33 I.O« 
683. Buoh an appiiaation for execution is in aooordanoe with law under Art. 163 (6) 
of the liimitatioD Act. the deoree-bolder not being responsible for the mistake oommit* 
ted by the transferring Oourt. 1 Pat. L.T. 866. 

“ District ” means the local limits of the jurisdiction of a 
principal civil court of original jurisdiction hereafter called 
the “ District Court ” and includes the local limits of the 
ordinary original civil jurisdiction of a High Court. S. 2 (4), 
C. P. Code. 


Bence under this olauae the deoree may be sent for exeoutiou to any Oourt to which 
the Oode applies. It is not limited to Oourts within the limits of any siogle provinoe. 
Ao Assistant Judge invested with all the powers ol a Distriot Judge is a Distriot Oourt 
7 B.H.C. A.O. 37. 


(d) Where the Court to which a decree is sent for execu 
tion is a High Court, the decree shall be executed by such 
Court in the same manner as if it had been passed by such 
court in the exercise of its ordinary original civil jurisdiction. 
(O. 21, r. 9). 

A deoree passed by a zillab Oourt and transmittedjto the High Oourt for execution 
was duly executed by it. 3 N.W.P. 399 ; 1 lud. Jur. B.B. 189. 

(e) When the Court to which the decree is to be sent for 
execution is situate in foreign territory it maj^ be sent 
directly to such Court. (See S. 45). 

Courts iu British India have no'power to send their decrees for execution to 
Travanoote Courts ; but may and should send to these oourts tho doouments they 
teqairs to enable them to execute these decrees under the powers oonferted upon them 
by tbs Legislative authority iu Tcavanoore. 40 M. 1069 F.B, 
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HH&T PAPEBB SHOULD BE SENT.-The Courfe executing a 
decree for execution shall send : — 

(a) a copy of the decree ; 

(&) a certificate setting forth that satisfaction of the 
decree has not been obtained by execution with- 
in the jurisdiction of the Court by which it was 
passed, or where the decree has been executed 
in part, the extent to which satisfaction has 
been obtained, and what part of the decree 
remains unsatisfied ; and 

(c) a copy of any order for the execution of the 
decree ; or if no such order has been made, a 
certificate to that effect. (O. 21, r- 6). 

A M.B.O, 331. 

The exeouliog Ooatt eholl eee that (be reqairemeota of rule 6 have been strioUy 
■oomplied viiih, 4 M. 391. Omlaaion lo traoemit (he oer(ifioa(ea (o (he Ooue( exeoa(iDg 
(he decree is oa( a material iiregulariby within the meaning of O. 31, r. 90. Henoe 
it is not a good ground for aettiog aside a aale in execution by euoh Court, 90 M. IQ. 
A fresh oertifioate ie not neoesaary after the oase is etcuok off after partial execution. 
30 A. 139 : A.W.N. (1883) 347. 

COPY OF ANY OBDER OF EXBOUTION,— An order for exeouttoo moaue a 
eabeietiog order. IS B. 971. A Court to which a decree is eent (or execution may not 
be competent to execute it before a copy of the decree ia received. But when once an 
order ie made aending a decree to another Court for execution, that by itself ia suffici- 
ent to entitle the deoree-holder to apply to the Court for rateable dietribution of assets 
under 8. 73. C.P. Code. 31 M.D.J. 606^8 1,0. 8fi3. A transfer of a part of Che deoree 
ie irregular and oannot be held to be binding on the judgment-debtors wh3 had 
no notice of (he applioatiou and the oouet was right in Creating the transfer as it 
it were a transfer of the whole deoree. 43 I.O. 186 ; 3 Pat. D.W. 367. 


THE COURT REOEIVINO OOPIES OF OEQREC ETC. TO FILE SAME 
WITHOUT PROOF. — The Court to which a decree is so seat shall 
cause such copies and certificates to be filed without any 
further proof of the decree or order for execution or of the 
copies thereof, unless the Court for any special reasons to be 
recorded under the hand of the Judge requires such proof. 
(O. 21, r. 7). 

RESULT OF EXECUTION PROOEBDINOS TO BE OERTIFJED. The 

Court to which a decree is sent for execution shall certify to 
the Court which passed it the fact of such execution, or when 
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the former Court fails to execute the same, the circum- 
stances attending such failure* (S. 41). 

Tbecd i 0 no paztionlar pteBoiibed mode in whioh the Court to whioh the deotee was 
Bent (oc ezeontion should inform the Conzt as regards the results of the same. When a 
Court has both small cause powers and original jurisdiotion and a deoree passed under 
the former is executed under the latter and an entry of satisfaction is made in the 
'Small Cause Register, S, 41 has bean complied with. 1993 Bom. 371. 

IDDITIONAL RULE MADE BY THE ALLAHABAD HIGH COURT.— O. 31, r. 
104.— Where the certificate presoribed by 8. 41 is received by the Court which sent the 
deoree for execution, it shall cause the necessary details as to the result of execution to 
be entered in its register of oivil suits before Hhe papers are transmitted to the record 
room* 


CHAPTER II-A 

EXECUTION OP DECREES BY COLLECTOR 

POVBR TO PBB80R1BE RULES FOR TRANSFERRING TO GOLLEOTOR 

EXECUTION OF CERTAIN DECREES.— The local Government may, 
with the previous sanction of the Governor General in 
Council declare by notification in the local official Gazettee, 
that in any local area the execution of decrees in cases in 
which a Court has ordered any immoveable property to be 
sold, or the execution of any particular kind of such decrees, 
or the execution of decrees ordering the sale of any parti- 
cular kind of or interest in immoveable property, shall be 
transferred to the Collector. (S. 68). 

OBJBOTs^Tbe objeot of the peovisioDa under this chapter is to lay down rales of 
procedure by whioh the chief ezecutWe ofBoei of the Diatriot would be enabled to 
liquidate the debts of the enoumbered land^boldera without the immediate aales of 
their eatatoa and so to pceaecve the old landed gentry, and to deal with the property 
in the best iotereata of the parties conoeroedi 11 A, 94 ; 9 O* 390, 

SOOPEs— Ejffect cannot be given to the rules prescribed by the Local Governments 
under Bs* 68 and 70 unless an order for sale has been made after the date on whioh the 
Dotifloatson takes effect* 4 A» 116 The rulea framed under these sections have no 

retroapeotive eSaot. 15 B» 393 : IS B» 694 ; 17 B. 389« Execution of a decree cannot 
be transferred to the Collector under this section unless the land is liable to 3ale» 1926 
A. 839*93 1*0. 1030 ; 43 A* 143* 

^^PLIOABILITT*— *No rules under 8. 69 ate presoribed in the Paojab and the 
only provision applicable is under B. 73 of temporary alienation. 8 P* R. 1917 Rev. ; 
1 P.R. 1919 (Bev) ; 1 L. 193 P.B* 

POWERS OF THE GOLLEOTOR OR COURT*— AppHcatlon for lea^e to bid 

When proceedings in execation of a deoree have been tcanaferred to a Oolleotoct 
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the applioatioD lor leave to bid at the aaotion eale ahoald be made to him Qoder ol. 9^ 
eab-ol. (16) ot the Bomba? Civil Oizaalais, Obapkee IIi Altec eaoh tcanafec the oivil 
Oouet has no power to entectaio the apptioation oodee O. Sl| r. 79* 0. P. Code doc obd 
it permit a eet*off. 42 B. 391. 

Fover of the Qolleotop to dlemlae Ezeoaklon Prooeedlngi, — AOolleotoc to whom 
a Oivil Court’s decree baa been transferred foe ezeoation has no power to make an 
order which would by analogy have the effsot of an order under 8. 166 of the Code 
ol 1669 (0.17, r. 13, New Code), diamisaiog a enit and would finally determine 
all prooBfldinge in ezeoutlon of the decree. A.W.N. (1893) SB. The (unotions ol the 
satisiaatioD, disoharge or ezeoution of the deoree vest iu the Court. 1 D. 193, 

Sale of Anoeatral Property,— An anoeetral grove or garden with a bouse atanding 
thereon cannot be sold in ezeoution of a deoees by the Amin of the Oonrt bat 
the Court muat ttaosler the deoree to the Colleotor under 6- 66 ol the O.P. Oode 
(under the General Rules lor the Oivil Coorta) who alone has jutisdiotioa to ezeoute 
the deoree against suob property and bring the same to sale. A sale held by the 
Court itself ia without juriediotion and muat be set aside, 36 A. 33 ; 16 A. 141, When 
the property to be sold is anoeetral the Oivil Court should transfea the deoree for 
ezeoution to the Colleotor so far as regards the anoestral land is oonoerned. 93 A, 681 ; 
11 A.L.7. 1009; 7 A. 409; 4 A. 116 F.B.; 18 A. 141; 14 0.0. 115. A suit to set 
aside a sale held by the Colleotor on the ground that the property was anoeetral and 
that the real purohaser was the deoree*holder without obtaining tbe leave of the Oourt 
to bid is barred by 8. 47. 23 A. 108. A suit to set aside a eale of anoeatral property 

held and oonfirmed by a Colleotor under the rules framed under these Beotione,does not 
lie. 46 A. 976. 

Partition of Property.— When a deoree lot joint possession of an estate aBseaeed 
to revenue is sent to tbe Collector, be is not only to make allotment bat to oomplete 
tbe partition by delivery of possession. 56 1.0, 606. 

Bestoration of case dUmlssed for default.— When the Colleotor has diemiseed 
lor default an ezeoution case sent to him be hae no juriediotion to restore it. Subsequent 
ptooeedings in cespeot of the oaee are void. 61 1.0. 987. 

Ezeoution of decrees.— When a deolaratioo has been made under 8. 69, 
the Oivil Ooarts have no juriadiotion to ezeoute tbe deoree. 4 A. 889. The Colleotor 
has full power to proceed with tbe eale or to adopt any of tbe methods laid down in 
Bobedula HI for tbe eatiefaotian of the deoree transferred to blm for ezeoution. 46 I.O. 
486*7 0.t..J. 11 ; 46 A. 414, It is within the jurisdiotion of tbe Colleotor to 
mortgage a portion ot the property in satiefeotioo ot a mortgage deoree. 37 Bom. 
li.B. 317. 

Objections to attaohment and aale. — The oolleotor has no power to decide 
objeotioDS to attaohment or sale or whether the property has been properly attaobed. 
90 A. 498. 

OonficmatloD of aale. — When a reveone oourt oonfiems a salo of anoeetral 
property in ezeoution ptooeedings transfected to it under 8. 68, O.P. Oode, a salt 
to set aside the sale ia not maintainable. The order is final under O. 31, r. 99, 18 A. 
Tj.J. 194*54 I. O. SOL. It is in the powor of the oourt to oonficm a sale efieoted by 
the oolleotor. 83 P.R- 1896 ; 11 B. 476, 

Setting aside sales.— The power of setting aside ealea under O. 31, c. 89 
or c. 90 oontinues In tbe oonrt notwithetanding tbe transfer ol the ezeoation to tbe 
oolleotor, 31 B. 307 ; 35 A. 167 i 33 B. 631 ; 16 B. 833 ; 16 B. 694. The rules 
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pKesocibed by the Bocal GovctumeDi of N.W.P. pzovide (oe a sale being eefc aside 
DDdec O. 91, c. 90 by kbe oolleotoz except oo tbe groand of fzaad. 96 A. 101, Ao 
appUoatioD to set aside a sale on tbe gioood of matczial iricgolazity shculd be made to 
the oolleotOE. 6 A. 814. An application nndet O. 31, r. 9), to set aside a sale on the 
ground that the judgment-dcbtoe bad no saleable interest in tbe property sold is 
entertainable not by the oolleotoi, but by the Oivil Court, 9 A. 43 ; 11 A. 94 * 19 a, 
564 at page 668. 

ADDITIONAL BOLE MADE BY TBE BOMBAY HIGH OOUBT. — O. 91, r. 91 
A. — Where the execnticn of a decree baa been Iranafetted to the Collector and tbe 
sale has been conducted by the Oolleotor or by an cffioer subordinate to the collector, 
an application under tr, 89,90. or 91 and in the case of an application under t. 89] 
the deposit required by that rule, if made to the Oolleotor or the cffioer to whom the 
decree is refettsd for executicn in accctdatce with any rule Iremed by tbe Local 
Geverenent under 8. 70 ol the Cede, shall be deemed to have been made to or in 
the oontt within the meaning of rr. 89, 90 and 91. 

Oixll OoortB are preolodcd from Interfering in any mailer declared by 
notification to be within the Colleotor’s jDiiediotion. 4 A. S89 ; 14 Bom. L.B. 787. 

Power to poa tpone Bale.— The ccurt transferring the decree in such a oaee baa 
no power to postpone sale. It is only tbe Collcotcr who can doit. 99 A. 108 : 16 
A. 998. 


Application under 0. 91, r. 2.— An application under O. 91, r. 9. should be made 
to tbe Colleotor lor adjustment. 36 B. 616 : 16 A. 998. 

Dlatrlbutloo of tale proceed!. ~Tbe Colleotor is not competent to distribute 
the money realised in execution of such a decree in contravention ol an order of the 
court indicating tbe mede of distribution. 16 A. 1. 

Delivery of poiaeisioo,— Where a decree was sent to the Colleotor lor execution 
under 6. 68,0. P. Code, tbe oolleotor put up the property for sale, sold it and 
gave the purchaser a sale oertifioate. The auoiioD-purobaser was obstruoted by a 
persen olaimieg to be in posseseioo in bis onn right. The Colleotor removed him 
from tbe property as he bad power under r. 14 ( 1). made under 8. 70, 0. P. Code. The 
obstruotor went to tbe court whioh passed the decree and obtained from it an order 
under O. 91, r. 101 ; held that the order of tbe court wae wtihin its jurisdiction and 
that it was properly made, 38 B, 673. 

Income of property. -By Para l d Bch. Ill the Collector is in charge of the 
income ol the proierty and the civil ocurt cannot interlEre with it so long as the 
Colleotor is in a positioD to exeioiee the power conferred on him by the Code 87 1 C 
91-98 0.0.330. ' ' * 


Appeal. — No appeal lies to tbe High Court from an order passed by the Colleotor 
in execution proceedings traoslerred to him under 8. 70. O. P. Code. An appeal from 
the order ol the Oolleotor lies to such authorities as tbe Lcoal Government may by rulee 
prescribe. 7 Bern. L.B. 683 ; 6 A. 314 P B. ; 6 A.W N. 168 ; 11 A. 94 P R • iq a 
437 : 19 A. 664 ; 6N.L.R. 131. *’ 


Revlilon.— No revision lies to tbe High Court from an order of the Collector 
ID an execution proceeding transferred to him under 8. 68. sanation in prosecution of n 
patty under 8. 476, Or. P.C. 39 A. 91 ; 37 A. 394. 


P*'®ceedlng8.-In accordance with r 9 

of Ch. IV of the General Rnles lor Suberdinate Courts the Civil Court is not 
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oonoetaed with aod cannot decide wbekhec the order ol the Oolleotoe or hie ptooeed* 
iog in (xeontion wae good or bad. 19 A.L.?. aS9. The Conit is not on iranBietring 
the daotee for execution to the Oolleotor. deprived, ol the jadloial powere with reapeet 
to it. The Oouct may teoall ike record. 7 B, 333 ; 11 B. 478. When a deoree is traoB’ 
lerred to the Oolleotor. he acts minieterially. 7 B. 993. The Court onght not to inter* 
fere unleae requested by one ol the parties. 8 B. 801 ; 6 A, 314 ; P . J. 1888 page 64. So 
far as the maobinery lor the eatiefaotion ol the deoree ie oooeerned the Golleotor is the 
sole authority. The diaoretion ie hie and no Court oan ioterlere, but it ia the Civil 
Court alone that oan determine the queetioa judicially. 14 Bom. L.B. 787 ; 11 A. 94 ; 
A Civil Court haa no power to interfere with the ptooedare of a Oolleotor in the exeon- 
iion of a decree whioh has been traoalerrad to him under B. 68. 46 A< 563. Bnt the Civil 
Court ie not deprived ol its ordinary jariediotion in regard to other matters beoauee the 
deoree haa been sent to the Ootleotor. 46 I. 0. 886 ; 46 A. 563. 


Oouft.— The word “ Ooort ** relerred to in snb-S. (3) ol B. 70 refers to the 

court alluded to in the pteviODB portion of the eeoiion. It meana the court to wbioh 

the application lor exeoution waa made and whioh tranafetred the decree for exeontion 
to the Oolleotor. B. 70 (3) does not take away the jariediotion of any Ooort other than 
the Court referred to in the aootion, 3 A. 379. 


Salt to set aalde Oollectofi order.— A suit Hee to eet aside the order of 
the Oolleotor exetoiaing powera under Ba. 69 to 71 and the Civil Courte ate not deprived 
of iariadiotion to entertain anoh a eutt. where a euit wonid lie to aet aeide an order 
made by a Court executing a decree, 3 A. 306 : 30 A. 379 ; 47 A. 317. a suit lies m a 
Civil Court for oonfirmation ol a eale held in execution ol a deoree by a Oolleotor. 9 
A 601 • 30 A. 979 ; 3 A. 664 ; 34 A. 467 ; 19 B. 316. A suit to aet aeide a eale of 
anoeetral property when the decree-holder waa alleged to be the porohaser aa benaim 
without the leave ol the oourt to bid ie barred under 6. 47. 33 A. 108 ; hot see 47 A. 

317 ; 43 A. 376. 


Determloatlon whether the decree I. eatieded .-The Oolleotor hee no dieore- 
tlon to decide whether the decree haa been eatiaBed. 37 B. 33. 

Order ae to payment by UatalmeDta.-A Oolleotor to whom a deotee ia trane* 
terted lor exeoution. oannot order the payment ol a decree by loetalmente. 7 B. 383 , 

91 S 130 

T^mlnationof Oolleotor-. power.-Wheo the decree branalerred to the Oolleotor 
for execntloD ia aatlaBed the powere of the Oolleotor come to an end. 78 I.O. 970 3j 
B. 616. The powers of the Collector exiak till the oonfirmation ol sale. 60 I. O. 310- 

16 N.L.B. 194. 


PROVISIONS OP THIRD SOHBDOLB TO APPLY. — The prOVisiOHS Set 

forth ia the third schedule shall apply to all cases in which 
the execution of a deoree has been transferred under the 
last preceding section. (S. 69). 

rdlbb OF PROCEOORE.— (1) The Ijocal Government may 
make rules consistent with the aforesaid provisions. 

(a) for the transmission of the decree from the Court 
to the Collector and for regulating the proce- 
dure of the Collector, and his subordinates in 
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executing the same, and for transmitting the 
decree from the Collector to the Court ; 

(5) conferring upon the Collector or any gazetted sub- 
ordinate of the Collector all or any of the powers 
which the court might exercise in the execu- 
tion of the decree, if the execution thereof had 
not been transferred to the Collector ; 

(c) providing for orders made by the Collector or any 
gazetted subordinate of the collector, or orders 
made on appeal with respect to such orders, 
being subject to appeal and revision by supreme 
revenue authorities, as nearly as may be, 
the orders made by the court or orders made 
on appeal with respect to such orders would be 
subject to appeal and revision by appellate or 
revisional Court under this code or other law 
for the time being in force if the decree had 
not been transferred to the Collector. 

JURISDICTION OP oiYiL COURTS. — (2) A power conferred by 
rules made under sub-section (1) upon the Collector or any 
gazetted subordinate of the Collector, or upon any appellate 
or revisional authority, shall not be exercisable by the court 
or by any court in exercise of any appellate or revisional 
jurisdiction which it has with respect to decrees or orders of 
the court. (S. 70). 

OOLLBOTOR DEEMED TO BE ACTING JUDIOI ILLY. — In executing 

a decree transferred to the Collector under section 6^^ the 
Collector and his subordinates shall be deemed to be acting 
judicially. (S. 71). 

The taooiioas of a OoUeotor in exeoutiog a dacree tcansfstred to him andet these 
tales are purely ministerial. 64 I.O. 664 <-39 O.C. 319. 


WHEN COURT MAY AUTHORISE COLLECTOR TO 8T4Y PUBLIC 34LE OP 
LAND.— (1) When in any local area in which no declaration 
under section 68 is in force, the property attached consists 
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of land or of a share in land, and the Collector represents 
to the Court that the public sale of the land or share is 
objectionable and that satisfaction of the decree may be made 
within a reasonable period by a temporary alienation of the 
land or a share, the court may authorise the Collector to 
provide for such satisfaction in the manner recommended by 
him instead of proceeding to a sale of the land or share, 

(2) In every such case the provisions of sections 69 to 
71 and any rules made in pursuance thereof shall apply so far 
as they are applicable (S. 72). 


SCOPE — Thie eeotion admita only ol a tcmpoiaiy alienation o( land and not of 
»n artancement by wbioh poeeeeaion is lelt with the jodgment-dobtor aubjeot to a pay 
ment ol the judgment-debt by inatalnaenta. 6 N.W.P. 39 i 9 N.W.P. H.O.R. 947 *, 9 
N.W.P. 69; 31 190. The aeotion doea not apply to deeveea directing Bale ol land 

OE ol a ebate therein. 9 A, 856. 


temporary alienation.— T he Collector baa under 8. 79 of the Q.P. 
Code jutiediotioo to make a propoeel lot a temporary alienation or otherwise ol land 
belonging to the judgment-debtor to execution of the deoree, notwithatanding the fact 
that the judgment-debtor ie an agriouUuriet and sale ie forbidden under 8. 16 (1) of 
the Punjab Alienation ol Land Aot. 1 P.R. 1919 (Rev) ; 4 P.R. 1909 : 8 P.R. 1917 
IRev). A sale in execution ol a decree ol land belonging to a member ol an agrioul- 
tural tribe ie illegal under 8. 16 (1) ol the Punjab Alienation ol Lend Act. 8 P.R. 191? 
(Rev). ; 1 P.R 1919 ^ ^ ^ alienation ol 

land Ol a judgment-debtor who ie a member ol an agiioultoral tribe may be ordered by 
anivil court. S. 16 ol the Land Alienation Act (Punjab) doea not prohibit each an 
alienation. 1 L. 192 P.B. ; 4 L. L.J. 476. The Oolleotor acting under this 
qaotion ie merely a ministerial officer and it ie perfectly within the diBoretion of the 
own oomt To acoept or not the representation of the Oolleotor. 9 O. 990 : 1 L. 199 ; 
63 P.B- 1906 ; 95 P.R. 1894 = 97 I.O. 690-9 P.L.R. 1916. 

COLLBOTOR.-The 0.D.O. who ia p" 

exeoutioD ia not the OolleotOE under the General Clauaea Act. 9 P.L.R. 1916-97 I.C. 

630. 

action of the collector only administrative.— T he Oolleotor when 

«tioc under 8. 79, C.P. Code doea not perform any jndioial function. If be mabee 
TTeDEeLtetion under the section he doea so aa an officer ol the Court that may 
or teluee to accept the tepreaentation. 1 D. 199 F.B. ; 95 P.R, 1894. Tne 
cefueBl 01 the Collector to take action under 8. 79 is wrong, and the Oivil Court should 
not accept the position taken up by the Collector. 59 I-O. 366. The oiv.l courts have 
not accep v matter which can be exetoleed only upon materiala on the record. It 
a diBcretio o^^g.jjolder to prove by evidence that the proposal ol the Oolleotor is 

,a open ro and the Court should not deoline to receive the evidence. 9 C. 

not feaei perfectly in the diaorekion of the Court whether or not to eanotion the 

proposal put forth by the Oolleotor. 9 O. 390 P.B. 

appeal.— No appeal liea Item an act of the Oolleotor in telueing to intervene after 

attachment ol land. 6 P.R. 1910, 
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1 . POWERS OP COLLECTOR — Where the execution of a 
decree has been transferred to the Collector under section 68, 
>he may, — 

(а) proceed as the Court would proceed when the sale 

of immoveable property is postponed in order 
to enable the judgment-debtor to raise the 
amount of the decree ; or 

(б) raise the amount of the decree by letting in per- 

petuity or for a term on payment of a premium 
or by mortgaging the whole or any part of 
the property ordered to be sold ; or 

(c) sell the property ordered to be sold or so much 
thereof as may be necessary, 

POWER TO ORDER HORTO&QB. — The Colleotor baa power undet this aohedale 
to mortgage a portion o! the property in aatiafeotion o! a mortgage^deocee, 86 I.C, 846 
.37 Bom. Ij.B* 317. 


2. PROOBOORE OP COLLECTOR IN SPECIAL GABES. — Where the 
execution of a decree, not being a decree ordering the sale 
of immoveable property in pursuance of a contract specially 
affecting the same, but being a decree for the payment of 
money in satisfaction of which the court has ordered the 
sale of immoveable property, has been so transferred, the 
Collector , if after such enquiry as he thinks necessary he 
has reason to believe that all the liabilities of the judgment- 
debtor can be discharged without a sale of the whole of his 
available immoveable property, may proceed as hereinafter 
provided. 

3. NOTICE TO BE OIYEN TO DECREE HOLDER AND TO PERSONS 
havimo claims on PROPERTY.— (1) In any such case as is referred 

to in paragraph 2, the Collector shall publish a notice, allow- 
ing a period of sixty days from the date of its publication for 
compliance and calling upon — 

(rt) every person holding a decree for the payment of 
money against the judgment-debtor, capable 
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of execution by sale of his immoveable 
property, and which such decree-holder 
desires to have so executed, and every holder 
of a decree for the payment of money in 
execution of which proceedings for the sale 
of such property are pending, to produce 
before the Collector a copy of the decree, 
and a certificate from the court which passed 
or is executing the same, declaring the 
amount recoverable thereunder ; 

(^) every person having any claim on the said 
property, to submit to the Collector a state- 
ment of such claim and to produce the 
documents (if any) by which it is evidenced. 

(-2) Such notice shall be published by being affixed 
on a conspicuous part of the court-house of the court which 
made the original order for sale and in such other places (if 
any) as the Collector thinks fit : and where the address of any 
such decree-holder or claimant is known, a copy of the notice 
shall be sent to him by post or otherwise. 

4. AMOUNT OF OEOREES FOB PAYMENT OF HONEY TO BE ABCBR- 
TAINEO. AND IMMOVEABLE PROPERTY AVAILABLE FOR THEIR SATISFAC- 
TION. -(^1) Upon the expiration of the said period, the Collector 
shall appoint a day for hearing any representation which the 
judgment-debtor and the decree-holder or claimants (if any), 
may desire to make, and for holding such enquiry as he 
may deem necessary for informing himself as to the nature 
and extent of such decrees and claims and of the judgment- 
debtor's immoveable propei*ty, and may from time to time 
adjourn such hearing and enquiry. 

(2) When there is no dispute as to the fact or extent 
of the liability of the judgment-debtor to any of the decrees or 
claims of which the Collector is informed or as to the relative 
priorities of such decrees or claims, or as to the liability of 
such property for the satisfaction of such decrees, the Collec- 
tor shall draw up a statement specifying the amount to be 
recovered for the discharge of such decrees, the order ia 
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which such decrees and claims are to be satisfied, and the 
immoveable property available for that purpose. 

(3) Where any such dispute arises, the Collector shall 
refer the same with a statement thereof and his opinion 
thereon to the Court which made the original order for sale, 
and shall, pending the reference stay proceedings relating to 
the subject thereof. The Court shall dispose of the dispute 
if the matter thereof is within its jurisdiction, or transmit the 
same to a competent Court for disposal and the final decision 
shall be communicated to the Collector who shall then draw 
up a statement as provided in accordance with such decision. 

PREPARATION OP LIST OP CREDITORS.— The ftBsignee of a deoroe foe money 
obtained against a pecBon whose propecty has been undee the management of the 
CoUeotot under a. 73 ie not entitled to be placed on the list of ateditocs under thia 
patagcaph. 10 A. 313. The appHoation to be entered in the list of oreditota should be 
to tli6 Gollcoiof* 16 A« Side 

APPEAL, — An order setting the olaimiucder this paragraph ie appealable. 4 M. 
420 ; 10 B. 238 (Contra in 7 A. 666; . 

5. WHERE DISTRICT COURT MAY ISSUE NOTICES AND HOLD 
ENQUIRY. — The Collector may, instead of himself issuing the 
notices and holding the inquiry required by paragraphs 3 and 
4 draw up a statement specifying the circumstances of the 
judgment-debtor and of his immoveable property so far as 
they are known to the Collector, or appear in the records of 
his office, and forward such statement to the District Court ; 
and such court shall, thereupon issue the notices, hold the 
enquiry and draw up the statement required by paragraphs 3 
and 4 and transmit such statement to the Collector. 

6. bffeot OF DECISION OP COURT A3 TO DISPUTE. The deci- 
sion by the court of any dispute arising under paragraph 4 
or paragraph 5, shall, as between the parties thereto, have 

the force of, and be appealable as a decree 

7. SCHEME FOR LIQUIDATION OF DECREES FOR PAYMENT OF 

MONEY. (1) When the amount to be recovered and the 

property available have been determined as provided in para- 
graph 4 or paragraph 5, the Collector may, 

(a) if it appears that the amount cannot be re- 
covered without the sale of the whole of the 
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property available, proceed to sell such 
property ; or 

(&) if it appears that the amount with interest (if 
any) in accordance with the decree, and if 
not decreed with interest, at such rate 
as he thinks reasonable may be recovered 
without such sale, raise such amount and 
interest (notwithstanding the original order 
for sale) : 

(i) by letting in perpetuity or for a term, on 
payment of a premium, the whole or any 
part of such property ; or 

(ii) by mortgaging the whole or any part of such 
property ; or 

(iii) by selling part of such property ; or 

(iv) by letting on farm or managing by himself or 

another the whole or any part of such 
property for any term not exceeding 
twenty years from the date of the order of 
sale ; or 

(v) partly by one of such modes and partly by 
another or others of such modes. 

(2) For the purpose of managing the whole or any 
part of such property, the Collector may exercise all the 

powers of its owner. 

(.3) For the purposes of improving the saleable value 
of the property available or any part thereof, or rendering it 
more suitable for letting or managing or for preserving the 
property from sale in satisfaction of any incumbrance, the 
Collector may discharge the claim of any incumbrance 
which has become payable or compound the claim of any 
incumbrancer whether it has become payable or nob; and for 
the purpose of providing funds to effect discharge or com- 
position may mortgage, let or sell any portion of the property 
which he deems sufficient. If any dispute arises as to the 
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amount due on any incumbrance with which the Collector 
proposes to deal under this clause, he may institute a suit 
in the proper Court either in his own name, or in the name 
of the judgment-debtor, to have an account taken, or he 
may agree to refer such dispute to the decision of two arbi- 
trators, one to be chosen by each party or of an umpire to 

be named by such arbitrators. 

(4) In proceeding under this paragraph the Collector 

shall be subject to such rules consistent with this Act, as 
may from time to time be made in this behalf by the I^ocal 

Government. 

FARM. — When the oxeouting Court propoaeB to farm out ftBnouUaral land oi the 
judgmeDt- debtor, the terms o! the larm must be deoided by the Court itwll. T e 
oourt flbould follow ordinarily the advioe of the Colleotor on the subjeot. but le not 
bound to do fio# 90 I*0* 328® 1936 Xi* 436« 

8. RBOOYBRY OP B&LANOB (IP AHYj AFTER LBTTINO OR MANAGE- 
MENT.— 'When on the expiration of the letting or management 
under paragraph 7, the amount to bs recovered has not been 
realised, the Collector shall notify the fact in writing to the 
judgment-debtor or his representative in interest that if the 
balance necessary to make up the said amount is not paid 
to the Collector within six weeks from the date of such notice, 
he will proceed to sell the whole or a sufficient part of the 
said property, and if on the expiration of the said six weeks, 
the said balance is not so paid, the Collector shall sell such 
property or part accordingly. 

9. COLLEOTOR TO RENDER AOOOONTS TO COURT —(1) The 

Collector shall, from time to time render to the court which 
made the original order for sale an account of all monies 
which come to his hands and of all charges incurx'ed by him 
in the exercise and performance of the powers and duties 
conferred and imposed on him under the provisions of this 
schedule, and shall hold the balance at the disposal of such 
court. 

(2) Such charges shall include all debts and liabilities 
from time to time due to the Government in respect of 
the property or any part thereof, the rent if any from time 

10 
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to time due to a superior holder in respect of such property 
or part, and if the Collector so directs the expenses of any 
witnesses summoned by him, 

l3) The balance shall be applied by the court — 

(a) in providing for the maintenance of such mem- 
bers of the judgment-debtor’s family (if any) 
as are entitled to be maintained out of the 
income of the property to such amount in 
the case of each member as the court thinks 
fit ; and 

1^6) where the Collector has proceeded under para- 
graph (1) in satisfaction of the original 
decree in execution of which the court 
ordered the sale of immoveable property, or 
otherwise as the court may, under section 73, 
direct ; or 

(c) where the court has proceeded under para- 
graph (2) — 

(i) in keeping down the interest or incum- 

brances on the property ; 

(ii) when the judgment-debtor has no other 

sufficient means of subsistence, in pro- 
viding for his subsistence to such amount 
as the court thinks fit ; and 

(iii) in discharging rateably the claims of the 

original decree^ holder and any other 
decree-holders who have complied with 
the said notice, and whose claims were 
included in the amount ordered to be 
recovered. 

(4) No other holder of a decree for the payment of 
money shall be entitled to be paid out of such property or 
balance until the decree-holders who have obtained such 
order, have been satisfied and the residue, if any, shall be 
paid to the judgment-debtor or such other person as the 

court directs. 
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10 . SALE HOW TO BB CONDUCTED.— Where the Collector 
sells any property under this Schedule, he shall put it up to 
public auction in one or more lots as he thinks fit, and may 

(а) fix a reasonable reserved price for each lot ; 

(б) adjourn the sale for a reasonable time whenever, 

for reasons to be recorded, he deems the 
adjournment necessary for the purpose of 
obtaining a fair price for the property ; 

(c) buy in the property offered for sale and resell the 
same by public auction or private contract as 
he thinks fit. 

BESTRICT10N8 AS TO ALIENATION BY JUDGMENT-DEBTOR 
OR HIS REPRESENTATIVE AND PROSECUTION OP REMEDIES BY DECREE- 

HOLDERS,— So long as the Collector can exercise or perform in 

respect of the judgment-debtor’s immoveable property or any 

part thereof, any of the powers or duties conferred or imposed 
on him by paragraphs 1 to lO, the judgment-debtor or 
his representative in interest, shall be incompetent to mort- 
gage, charge, lease or alienate such property or part except 
with the written permission of the Collector, nor shall any 
Civil Court issue any process against sucb property or part 
in execution of a decree for the payment of money. 

('2) During the same period no Civil Court shall issue 
any process of execution either against the judgment-debtor 
or his property in respect of any decree for the satisfaction 
whereof provision has been made by the Collector under 
paragraph 7. 

(3> The same period shall be excluded in calculating 
the period of limitation applicable to the execution of any 
decree affected by the provisions of this paragraph in respect 
of any remedv of which the decree-holder has been tempo- 
rarily deprived. 

SCOPE. —The juriadiofeion ol the Oolleotor only extends to the property ordered 
to be sold* The atkeohment of leases ol property already efleoted on saoh property is not 
void. 18 N.L.R. 131-1932 Nag. 343; 53 I.C. 776-16 N.Ii.B. 64 : 43 1.0. 300- 
13 N.L.B. laO. 
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INOOMPBTENT TO MORTGAGE, ETO>— The iooompeteDoy of the jadgment- 
debtor to mortgage uadee this paragraph ie abaolate aod the mortgage efieoted daring 
the period o( Colleotoc’e management is void, even if it was intended to be efleotive over 
any reeidae that might belong to the jadgmant-debtor after the end of the OoUeotor'a 
management. 46 G. 1B3 ; 36 B. 610 ; S N.Ei B. 171 : 13 N.L.B. 130^43 I.O. 300. 
Any alienation eQaeted by a judgment-debtor is a nollity, inoapable of subsegueat 
ratifloatloQ or enforoement in equity. 43 1.0. 300:46 0. 183. A judgment-debtor 
oan make a will of euoh property. 33 A 333. A Bale efieoted with the permiaaion of the 
Oolleotor is not void. 66 I.O. 643^8 O.Ej.J. 368 ! also even if it ie obtained after 
execution but before regietcation fibid.) 

EXTENSION OF LIMITATION.— Limitation for exeoution does not tun ao long ae 
the property is under the Oolleotoe’s management. 30 A, 383; 7 l.C. 860»8 M.L.T. 
336 : but not where the deotee-holder is not deprived of hie remedy even temporarily 
and DO provision bae been made under paragraph 7. for tbs eaitsfaotion of the decree. 
64 I.O. 856. 

12. PROVISION WHERE PROPERTY IS IN SBySRAL DISTRIOTS.^. 

Where the property of which the sale has been ordered is 
situate in more districts than one, the powers and duties 
conferred and imposed on the Collector by paragraphs 1 to 
10 shall be exercised and performed by such one of the 
Collectors of the said districts as the Liocal Government may 
by general rule or special order direct. 

13. POWERS OP OOLLEOTOR TO QOUPBL ATTENDANCE AND PRO- 
DUCTION.— In exercising the powers conferred on him by para- 
graphs 1 to 10 the Collector shall have the powers of a civil 
court to compel the attendance of parties and witnesses and 
the production of documents. 


CHAPTER III. 

APPLICATION FOR EXECUTION AND PARTIES TO 

EXECUTION. 

■ .—APPLICATION FOR EXECUTION. 

When the holder of a decree desires to execute it he 
shall apply to the Court which passed the decree or to the 
ofiicer (if any) appointed in this behalf, or if the decree has 
been sent under the provisions hereinbefore contained to 
another Court, then to such Court or to the proper ofiicer 
thereof. (O. 21, r. 10). 
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An applioabion for exeoution is neoesBaty. 13 B. 400. 

Discretion of the Ooart, — Under the former Code of 1669 a Court nae not 
bound to grant a Beoond application for execution unless satiEfied that the failure of 
the first prooaee was not attributable to the applioant’e own fault. 9 W.B. 537. Under 
the present Code any number of applioat'ione may be made one after another. 

ADDITIONAL RULE M&DE BY RANGOON HIGH COURT.— O. 31, r. 10-A.— It 
DO application ia made by the deoeee>bolder within eix months of the date of the 
receipt of the papers, the Court shall return them to the Court which passed the 
decree with a ocrtifioate stating the oiroumetanaES as prescribed by S. 41. 


ORAL APPLICATION.— When a decree is for the payment of 
money the Court may« on the oral application of the decree- 
holder at the time of passing of the decree, order immediate 
execution thereof by the arrest of the judgment-debtor, prior 
to the preparation of a warrant if he is within the precints 
of the Court. (O. 21, r, 11 (1)). 

LEGAL CHANGES. — The ootrespooding B. 356 of the old Code of 1883 ran as 
follows When a decree is passed foe a sum of money and the amonnt decreed does not 
exceed the sum of one thousand rupees, the Court may, when passing the decree on the 
oral application of the decree- bolder, order immediate execution thereof by the issue of 
a warrant directed either against the person of the jadgmeot-debtoi If be is within the 
local limits of the juriediotion of the Court or against his moveable property within 
the same limits. Thus the points of difference between the new and the old Code are — 
(1) Under the old Code it was oompulsory that the amount of the decree did not 
exceed Rs. 1.000. in order to enable the Court to issue exeontiou ; while uoder the 
preseut Code there is no limit to the amoant, 

(3) Under the old Code the Court ooull issue a warrant foe the arrest of the 
iudgment-debtor or for the attachment of bis property on the oral application of the 
deoree-bolder, while under the present Code the rule ie limited only to the immediate 
arrest before the preparation of warrant if be is within the precints of the Oourt. 


WRITTEN APPLICATION.— (2) Same as otherwise provided by 
sub-rule (3), an application for the execution of a decree shall 
be in writing, signed and verified by the applicant or some 
other person, proved to the satisfaction of the Court to be 
acquainted with the facts of the case and shall contain in a 
tabular form the following particulars, namely : — 

the number of the suit ; 

(6) the names of the parties ; 

(c) the date of the decree ; 

{cl) whether an appeal has been preferred from the 
decree 
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(e) whether any and (if any) what payment or other 
adjustment of the matter in controversy has 
been made between the parties subsequent 
to the decree ; 

(/) whether any and (if any) what previous appli- 
cations have been made for the execution of 
the decree, the dates of such applications 
and their results ; 

iff) the amount with interest (if any) due upon the 
decree or other relief granted thereby together 
with particulars of any cross-decree whether 
passed before or after the date of the decree 
sought to be executed ; 

(/«) the amount of the costs, if any, awarded ; 

{i) the name of the person against whom execu- 
tion of the decree is sought ; and 

(;) the mode in which the assistance of the Court 
is required, whether — 

(i) by the delivery of any property specifically 

decreed ; 

(ii) by the attachment and sale or by the sale 

without attachment of any property ; 

(iii) by the arrest and detention in the civil 

prison of any person ; 

(iv) by the appointment of a receiver ; 

(v) otherwise as the nature of the relief granted 

may require. 

(3) The Court to which an application is made under 
sub-rule (2) may require the applicant to produce a certified 
copy of the decree. (O. 21, r. 11). 

application for attachment of moveable property not in 
jUDCHBNT DEBTOR’S POSSESSION — Where an application is made 
for the attachment of any moveable property belonging to 
the judgment-debtor but not in his possession, the decree- 
holder shall attach to the application an inventory of the 
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property to be attached containing a reasonable accurate 
description of the same (O. 21, r. 12). 

APPLICATION FOR ATTAOHUENT OF IHHOVBABLB PROPERTY TO 
CONTAIN CERTAIN PARTICULARS.— W^hen an application is made 
for the attachment of any immoveable property, belonging 
to a judgment-debtor, it shall contain at the foot — 

(а) a description of such property sufficient to identify 

the same and in case such property can be 
identified by boundaries or numbers in a record 
of settlement or survey, a specification of 
such boundaries or numbers ; and 

(б) a specification of the judgment-debtor’s share or 

interest in such property to the best of the belief 
of the applicant and so far as he has been able 
to ascertain the same. (O. 21, r. 13.) 

POWER TO REQUIRE CERTIFIED EXTRACTS FROM COLLECTOR’S RE- 

■0I8TER IN CERTAIN GASES.— Where an application is made for 
the attachment of any land which is registered in the 
office of the Collector, the Court may require the applicant 
to produce a certified extract from the register of such office 
specifying the persons registered as proprietors of or as 
possessing any transferable interest in the land or its re- 
venue or as liable to pay revenue for the land and the 
shares of the registered proprietors. (O. 21, r. 14), 

DEFECTIVE APPLICATIONS,— The requirements mentioned 
above applicable to a particular case are essential for a valid 
application for execution. Failure to comply with any of 
these requirements makes the application defective and the 
Court may reject the application or may allow the defect to 
be remedied then and there or within a time to be fixed by 
it. (See O. 21, r. 17.) 

is not eTery deleofe that would vitiate an applioatton foe exeouttoD. It is only 
the matexial defeat that vitiates it. 74 I.C. 174 ; 14 O.W.N. 481. When the paeti. 
oalata omitted axe minor ones and may be gathered from the oopy of the decree filed 
with the applioatton, the application is in aooordaaee with law to save limitation. 
31 M. 68 ; 7B 1.0. 313. 
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AFPLIOATIONS FOR EXECUTION.— Proceedingi for the aiaeiament of mefloe 
nroftti are ia oontinuatioQ of original proosodiogB. 39 0. 230. Ad application for 
exeoation means an applioatlen nnder O. 91, r. 11, o. one by wWeh prooeea.ngs are 

^ C 335 • 2 M. 1 ; when the traoeleree ol a deocea doei not apply lot 
r«aron b^t praye Irely lor t;^ hie rights to «eca^ the decree 

the appUoation ifl legally iooompatent and ahould be rejeoted. ' 

K1-31IC 609. An amendment ol euoh an appUoation by adding a prayer lot 

eanooi be alleged in appeal. 91 t.O. 609-14 61 ; 17 O. 631 F.B. 

An application for an order abiolate is not an exeontion appliaation. 91 0. 
818 AD applieatioo lot an order absolute ie a proceeding in execution of a decree 
“der the ptLieione ol the O.P. Code. 35 d. 178 : and oonseqnently O. 91. e. 9 appl.ea 
to enoh prooeedinge. 6 I.C, 1000-13 0.0. 137 ; 96 M. 944 : 97 M. 40. 

An application lor pos.asaion andet a deoreo lor redemption is not an eisontion 
application. 4 Ii.B.Bt 83. 

AO application to the Court that paesed the deoree, for the tranefer of the decree 
fn.* execQtion to another Court ie not an application lor exooution ol the deoree. 9 
i o 946 ro. 744 : 90 C. 99 ; 99 0. 991 i 90 A. 78 ; 14 I.O. 977 ; 36 B. 103 : 34 A. 
396 An application lor transfer ol a decree ie not an application lot execution. 43 O. 
903* P.B. : 8 I.C. 39-16 C.W.N. 661 ; 16 O-L-J. 133. 

AO application for arreetlng a jadgment-debtor under O. 21. r. 32 ie an 
tion lot exeoation. 16 I.C. 976-6 But. L.T. 116. But an iooidental applioat.ou o 
arrest of the jadgmeni-lebtor during the pendency ol an exeoation application or af or 
tt"e etruch ofi ; ie not an application lor execution. 31 A. 166. An application lo 

ereoutioD does not mean an Incidental application made during the pendency of 

euoh pcoceedingB. euoh as the ieeue of an aitaohment. 3 0. 336 F.B. : 3 M. 1. 

An application for sale of the attached property ie “JP**’*!*®" 

exooution. 11 O- 53. But ie in continuation ol an applioation lot attachment. 

I.C. 707=8 M.Ii.T. 367. 

Where a deoree lor eale under 8. 80. T.P. Aot. direote aooounte to be ^ 

appliVatioD made lor taking the aoeonnta and lor deolacing the amount due le an appli- 
cation for execution. 13 M.Ii.J. 319. 

An applioation ie one lor exeoutiou even though it does not oontain partloalara- 

aa required by 0. 21. r. 18. 17 0. 691 F.B. 

An applioation lor execution ie not neaeaaatily oonflaed to 
within the period ol twelve yeara from the datea meutioced m 8. 48. O.P. Code. 16 A. 

196. 

Execution pcooeedioge ate regarded ae aeparate ptooeedloga dietinot from the 
prooeedinge in the suit itaelf. 16 0.967: 16 B. 644. 

An applioation lor an attaohment under B. 46. O.P. Code, ia not an applioation for 
exeoution. 1926 O. 349-90 I.O. 637- 

ADDITIONAL rule made by the madras high court.— O. 31. r. 17 

<6> -Regietera in aooordanoe with lorma Noa. 19. 30 and 31 in Appendix H are pre- 
loribed lor nae in all civil oourta having juriadiotion over the olaasea of oaaea apeoifled 

therein. 

additional rule made by the RANGOON HIGH OOORT.— For r. 19 

olU J 1 the following shall be subatituted.-O. 31, t. 13-(1) When 

made for execution of a decree relating to immoveable property inoluded within me 
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Oadeetral or Town Survey and ihe decree does not oontain a plan ot the property, or 
for exeontioa ot deoree by the attaohment and sale ot aaob property, the applioation 
mast be aooompanied by a oerkided eztraot from thelateet Ewin or town map. with the 
bonndary ot the land in question marked with a diatinotive oolonr. The partioulara 
apeoified in the annexed inetruotiona, which have been iasoed regarding the dlling np 
ot forma ot peooeaa oonoerniog immoveable property, must also be (ueniahed so tar aa 
they are not given in the plan. In the oaee of other immoveable property a plan ia not 
required, bat auoh ot the partioulara in the annexed ioatruotiona aa oan be given must 
be supplied :^(1) It the property to be sold ia agrioultucal land which baa been oadea* 
trally surveyed, and of which survey mapa exist, the area. Ewin number, latest 
holding number (it difiereot kinds ol holding, e.p.. rioe land and garden holdioga are 
numbered in difierent aeries, the kind ot holding must be stated), Said number (if the 
property does not ooinoide with one complete bolding), year ot Ewin map from which 
the bolding number ie takou, and revenue laet asaeaaed upon the land must be given, 
(3) In the oaee ot other agrioulkural land, the area and village track within which it 
falls, dietaooe and direction from nearest town or village and boundaries should be 
Bpeai6ad. (3) In the oaee at land in large towns the area, block or quarter name or 
number, the lot number (it there are separate eeries ot lots, the series should be stated, 
and where the land lotm^ part only of a lot, partioulare regarding that part), the 
bolding number in the latest town survey map, if any, and year of the map, the rent 
or revenue last aaaeseed on the land must be given, (i) In the case of buildioge situated 
in a large town, when the land on whioh eaob buildings etand ie not aSeoied, the name 
or number ot the street, or if the street bae neither name nor block, (be quarter or block 
name ot number, the number of tbe building in the street, ot if it has no number, 
the lot number, must be given. (6) In tbe oaee ot immoveable property situated 
in a small town ot village, euoh ol tbe partioulare in (3) and (4) above ae oan be 
given should be given. (6) The purpose to which land or buildings ate put tbe materia! 
and age ol buildings, all inoumbranoee aod municipal taxes should be stated. i7) The 
judgment'debtors’ share or interest in tbe property should be speoified. 

(3) The cost ot the certified extraot shall be reckoned in tbe oosts of tbe 
application. 

APPLICATION FOR BXEQDTlON OR IN CONTINUATION OF FORMER 
ONE. — An application lor execution is deemed to be pending until it is validly disposed 
of. 36 I. 0. 344—16 M.D-T. 339 (31 M. 71 referred to). An application which is in 
substance an application made with tbe object of moving the Oourt in tbe matter of a 
prior applioation whioh bas been postponed, suspended, or otherwise stayed by reason 
of some order, is an applioation to continue the suspended ptooaediogs from tbe point 
where it was stayed, and may be made at any time within three years from tbe date 
wbenitbe right to apply ocours. 37 P.R. 1905 ; 17 O.C, ia9=»95 I.O. 160 ; 20 I.C. 244 • 
16 A. 483 P.B.; 33 A. 617 ; 9 O.L.R. 397; 3 Pat L.J. 103-44 I.C. 660 ; 6 M.L.T* 333 ; 
31 I. C. 933 ; 3 A.Ii.J. 276 ; 30 A. 499. Where an application for execution is 
dUmiseed for no fanlt or laches on the part of the decree-holder in the prosecution 
of the application, a aubeequant application in all reepeots similar in scope and 
character to tbe former application is a continuation of that application. But when tbe 
application is dismissed on account of tbe default of the deotee-bolder in not taking 
any steps to proceed with it a subsequent applioation cannot be treated ae a oontinua- 
tion ot revival of the previous applioation. 63 1.0. 86-(19^0) Pat. 109. When an 
order for attachment was made on an exeoution applioation bub the applioation 
was not diepoeed ol in any way and another applioation was made for the 
Bale of toe property the latter application was one in furtherance of the 
former and it aeked that eflect be given to the applioation whioh wae alreadv 
psodiDg before the Oourt. 31 I. C. 87. Where a former petition for execution 
hae been dismissed for default of tbe deoree-bolder or where the properties eoagbt 
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to be Bold in the tocmec petition were different from those in the eabsequent 
petition toe exeoation. the letter ie not ooneidetad aa in oontinuation of the former. 

79 I.O. 897. & fceah appUoation after diemiesal of the previoua one oannot be ooneidered 
as in oontinuation of the previoue one. 33 O.W.N. 766. When a judgment-debtor in 
an application to execute a decree directing demolition of hie houae, applied for two 
weeks’ time to whioh the decree-holder oonaented and the Court to lighten ite file by 
removal of one oaee ordered the etriking off of the application for execution, and the 
decree-holder eubeequently again made an application that etaps should be taken to 
demolish the house it was held that the application was one to revive the former 
application. 36 I.C. 815. When an application was made for the execution of a decree 
by sale of debt, but the applicants failed to pay certain warrant fees, as the sale had 
been stayed by an order of tbe High Court and the petition waa oonsequently etruok 
ofl. the order eimply amounts to an adjournmont sine die. Even if the warrant fees 
had been paid the Court could not have proceeded with the application at that stage. 

15 I c. 406 An applioation to the euperlot Court to which execution proceedings are 
removed asking for relief ie not a fresh applioation. 64 I.O. 493= (1921) M.W.N. 607. 
When the execution proceedings ate suspended through no act or default of the 
decree-holder tbe seoood applioation to carry on execution is oonsidetod as in contmua 
tion of tbe fo.mor. 1933 A. 471 = 71 I. C. 963 ; 65 I. 0. 78 = 1932 A. 433. An appli- 
cation for execution may be deemed to be one to revive and carry through a pending 
ptooeediDg when tbe latter was arrested by reason of oircumstauoes over which the 
deocee-holder had no oontrol. 74 I. C. 379. When exioution proceedings are euepended 
at tbe instance of the ettaoger having filed a suit in respoot of tbe property which is 
the eubjsot-matter of the exeoation proceedings, an applioatioo made just after the 
olose of the suit ie in oootiouatioo of tbe old one and not a new applioation at all. 1933 
A 600* 37 A 337 Ps 0. An sppHoatioa for execution of a decree may be treated aa 
one io oontinuatioo or revival of a previous applioation similar in scope and character, 
the oontinuation of which hae been interrupted by tbe interveotiou of objeotione and 
olaime subsequently or has been euepended by means of an injunotion or later 
tion 36 0. W. N. 339 = 08 I. C. 367 ; 37 0. 796. In order to entitle a deotee-holder 
to claim that an applioation should be regarded as a continuation of the previous 
application two conditions must be satisfied ; first, that tbe previous “PP 
dfamissed lor no fault or default on his part, and secondly, that the present 
\B Similar in aoope and oharaoter to the previoue application. If these oonditione a.e 
flatisfied there is no reason why a Court ehould not the subsequent appho^at.on 

as a oontinuation ot tbe previous one. 1 Pat. L. R. 139=73 I. C. . • • • 

T 0 541 Where tbe final completion of the ptooeedinga in execution initiated by the 

aupIiLnt could not have been obtained within the period provided by law. by reason c 
oausea lor which the doorec-holder was not responsible the further applj^oations of he 
rer":-hoider to go on from the point where the execution proceedings had b-n arresUd 
ate in oontiouation of the previous application. 1926 A. 331=94 I. 0. 613- 

LooVulerrupted b, ..aeon o. oiraumalabo.s ova. whioh the deoees-holdea had do 

f 1 31 I C 923. Where during and while the execution application waa pending. 

:hrruagm-t:debtor made an application io insolvency and at his inetanee execution 
was stayed under 8. 60 of the Pcovinolal Insolvency Act. and when the bat was tern 
ra the decrees-holder applied lot execution ; held that the subsequent ^ 

it ImtlZion ct the previous one. 16 I. 0. 641. When a mortgagee-deoree-holdet 
entitled to ptooeed against any of the mortgaged propertlea. in exeoution of the deorea 
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agAiOBfe one of each pfopecties enooanters temporary obetenotion not owing to a fault 
of faie own but owing to a diehoneat intervention of the jadgment>debtor, and removes 
lhat obatruotiOD I he is entitled by a aabaequent revival of the execution proceedings 
wfaioh temporarily abated owing to the interruption to continue bis proceedings 
Jigainat that property whether or not there be other property hypothecated, and it is 
onneoeaaary to enquire whether such property is available* 36 I. C. 4lls-3 O.Lj.J. 706, 
Pending an appeal against a decree for poaaeseion and mesne profits, sureties were given 
and execution stayed, more than three years from the paesing of the appellate decree ; 
the surety was sought to be made liable. h«ld that the application against him was 
time* barred as the appUoation for assessing mesne profits did not beep alive tbs decree 
against him. 47 B. 776. A jadgment'debtor applied for execution against the deoree- 
holder transferee and certain other persons who bad got the money deposited in Court 
.under the decree and was suooessful. Then the puiobaser applied and got the order 
set aside. Then the judgment-debtor made a second applioation for restitution 
against the decree-holder for loss suffered by him on acoount of the eale. It was held 
that the second application was a oontlnuation of the first and so not barred by time. 
19 A.D.J. 549a63 I.O* 164, Successive appHcatlons to enforce an attachment 
are ooneidered in oontinuation of previous ones. 17 P.R. 1910. An applioation for 
attaobment is not one in oontinaation of an applioation for arrest. 13 I.O. 929 e>9 A. 
£i.J. 17. An applioattoD for attaobment is not one in oontinaation of an applioation to 
summon the julgment-debtor and to order him to pay the deoretal amount. 119 
P.Ii.R. 1903. 


Applioation for sale.— An applioation lor exsoutioo by eale of ptop?fty which 
was already attaohed in pursuance of a prior applioacion, not legally disposed of. is one 
in oontiDuetion of the prior proceedings. 19 24; 17 C. 63 ; 8 M. L.T. 367. 

Where the later application is made for sale of property not iooluded in the previous 
applioation, the subsequent applioation must be treated as a fresh applioation. 12 M.D. 
7. 94 ; 7 0. 656. An applioation for eale of the mortgaged properties made after 19 
years of the date of the dootee, but within 12 years of an application for'attacbment of 
the same is time barred, as the latter applioation under a mortgage decree is futile 
93 M. 224 ; 94 C. 473. 


It is well established that an exeoutioa applioation can be ooneidered as a oon- 
tinuation of the provioua one only when it is similar in scope and character to the 
prior applioation. So when the former applioation asbsd the court in form and sub* 
otanoe to sell the properties of the judgment-debtor other than those which were 
comprised in the mortgage, and the second applioation, in form and substance, asked 
the court to realise the money from the jadgment-debtor by bis arrest and detention in 
the civil prison, it is impossible to consider che second application as one in oontinua- 
■tion of the former. 711. C. 332-4 Pat. L.T. 295 ; 1 Pat. L.J. 214. An applies- 
tlon for exeoutiou oannot be regarded as an application in oontinuance of an applica- 
tion for transfer of a deotea from one oourt to another. In order shat an applioation 
may be in oontinaation of another appUoation it is neoeasacy that the two applications 
must be of the same nature, and an application lor transfer being of an entirely 
different nature from that foe the exeouktoa of a dccres does not enspend the opera- 
tion of 8, 48, O. P. Code. 34 A, 396. Where a foemsr petition for execution 
haa been dismissed for default of the decree-holder, or whets *he properties 
sought to be sold in the former petition were diffjrent from those in the subsequent 
petition foe execution, the latter is not oonsidered in continuation of the foemet. 
79 I. C. 897. Buooeasive applioations for the arrest of a judgment-debtor are 
In oontinuation under the eame applioation. 91 A. 155 : 6 P. D. R. 1910 ; 6 M, 365. 
When the decree-holder applied for execution within three years of the deotee but 
died pending the applioation leaving two sons one of whom was a major and the other 
• minor, aod the major son applied to execute the deotea after tecognisiug him as the 
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l.B»I repr.e.ntativ. of the d.ooa.ea deo.ee-hoiaet, and the majot eon died and the 
application waa attack oS on the report of the deoteo-holdet’a vakil that ho 
trnctione, another application h, the minor waa oonBideted •=» '"='■ application lor 
ezecntion aa the original application waa validly diapoeed cfl when it waa “‘'““‘‘J® • 
and il it waa preaanted alter throe years Item the date ol etriking oB, It waa barred by 
limitation 41 A. 435. When an application lor execution is dolootivo on account o 
r ^00 Tent Hat oI p.cpertiea and a further tie. ia given it must be taken to be given in 
the application ol execution that ia pending. 23 C.W.N. 640. II the Brat 4PP"-‘>«» 
ia Bb Initio tL bad application, a eabaegnent application cannot be an appl.ealion in 
► • *• r. Rft I r 636 « 1923 Pi 310# When the decre€*holdet applied lor execution 

TtheC day 0. limitation and auhaeguently diacove.ed that 
died belore the date ol the application, and without unreaaonable delay S'" 
repreaentativo aubetltoted in hie place ard proooeded with execution againat the latter 
it waa considered aa a proceeding in continuation ol the proceedinga started on the 

last day ol limitation, 6 I.O. 971 = 0- W.N. 971. 

Preeentatlon aftot amendment under O. 21. r. 17.-Wbete an application lor 
exeoulion is returned lor amendment and re praaented alter being amended “b P»“°® 
uMimitation rune l.om drat application. 26 M. 101. See O. 21, r. 17. An .ppl.oat.on 
to ameod apteTioufl applioatioo. though uot iu the form presocibed by O. 91. r. 11, 
but nhioh when read with the previous application, buppliee all the inlormation tequired 
hrtbatTi\r.bou.d be treated ae a Ire.h application. 63 I. C. 111. An apphoation 

Ibich ie unverified and put in on the last date ol limitation 
by proper venfioation is time barred ae being fresh application 
M 101 An application lot arrest may after amendment and addition of a 
aTmehmen. n. ^Se peope.t, n. ‘-^^a^m^cLdebtoe - bo-ide.e a 

“ri:‘pT:eT‘r.'oeThTaereldy ‘InTiot^d in“.L atp.io^ion loe exeoution le a l.e.h 
appHcatiOQ* 7 C* 656# 

Where an applieation ie pending In a Court, another appHoalion '*‘“*>'0 
dletribulion to the Court by which aaeeta are, held ia one m eoutmuel.on tha p 

vioua one. (19311 M.W.N. 507 -64 I.C. 493. 

Striking oB axecutlon “ r^ehTanr wT'oomiTue”” ; 

"immoveables ® the attaobed property was diemissed for non- 

snbsoquently the ,„Uoation is not one in continuation ol the preivious 

payment o batta . a su q in the Code Tor etriking ofl 

:;:;eedLgs lO c: .18 ; 13 C.L.R. 176 ; b A. 9.3 ; 10 B. 103 ; 31 M. 961 ; 91 A. 156. 
The proper order to be made is one under O. 91. t. 67. 

THE APPLICATION SHALL BE SIGNED AND YERIPIKD.-The 

the APPLI holding a genera! power ol attorney from the deorse.holdet. 

^ ol dectee-holdete some ol whom are not 

‘i6 A. 154. When the ^11 that the law requires is. that tha application should 

ed with the laots ol the * , . gatielaotion ol the Court to be acquainted with 

be veriBcd by acme » 174 J 2 Pat. 809. It ia not neoeeaary that an appHca- 

4he -acts o' ‘O; aea.ae.holder under O, 21. r. 11 (3) 

Lou”,rb:rrm:T.TaT:n'’»;pfieation lor permisaion has been made ; nor la it naoeaa.ry 
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that the verifioation should be made io the pteeeuoe of the ooutk* All that te ueoes’ 
aacp is that the oouit should be eatiefied that the peceou who eigoed the verified 
applioatioD ie acquainted with the laote of the oase« 98 OaW.Ni 687*80 1.0.318. 

■ An application foe execution oi a decree presented by a pleader without being signed 
or verified by the deoree*holdec ie not one in acoordanoe with law and it does not even 
when amended by leave ol the court, save limitation to ran< 96 M. 101. The (act 
that the deotee-holder's power>o(-attoeney wae not filed with the application was not 
enoh a grave defect as could not be cured by an amendmeDt so as to save limitation. 
39 P.W.B. 1919 *49 1.0. 983. An applioation lor execution presented by an agent with* 
out the powet'of attorney is defeotivo : but the defect can be oared by an amendment 
and subsequent filing of the power. ol'attorney under 0.91, r. 17 (9). 118 PiB. 1919; 
106 P.R, 1683. Ad applioation for exeoution filed on behalf of the deoree.holder by a 
pleader retained in the Blip is a valid application. 91 1.0. 911 ; 86 I.G. 369* 1925 
Pat. 869. 

NUMBER OF THE SUlX.^Omiesion to put tfae right number of the euit 
does not oonstitute a material deleot. An application with such a defeot is in aaooc~ 
dance with law. 96 O, 694. 

THE NAMES OF THE PARTIES.— When one of two joint deoree-holders applied 
for exeontion ol the decree, but omitted to mentiou the name of the other decree* 
bolder iu the column for names of the parties as required by ol. (6) ol r. 11, by such 
an omission be was not guilty under 8. 193, I.P.C. A.W.N, (1807) 993. When a 
peceoD ie named as a guardian ud lit6m in an execution applioation and a notice 
is ieeued to him underO. 91, r. 29, it may be presumed that the oourt appointed 
him as tbe guardian, 6 L.ti.J. 434, When the legal representative is not brought 
on the record, tbe sale in execution in bis absence is bad. 7 M.L.T 270. An order 
in exeoution proceedings againet a dead person is a nullity. 161 P.W.B. 1911. Tbe 
mere fact that the applioation is made by one of tbe decree*holders doee not make it 
against law. 90 I. C. 847; 12 O L.J. 109. An omission to state the oamee cf all 
patties interested to tbe decree does not invalidate execution proceedings. 1926 0. 
611*30 O.W.N. 669. 

DATE OP THE DEGREE,— An error or omiesion in regard to date ol tbe decree 
does Dottvitiate an application for exeention. 25 C. 694 ; 1 A. 319 ; A.W.N. (1893) 119 • 
33 A. 169 ; 49 I.C. 100 ; 1 I.C. 240 ; 48 P.R. 1699. 

ADJUSTMENT. — Tbe decree-holder ie bound to state in bis applioation for exe- 
oution any adjustment of tbe decree between tbe parties. 9 bl. 916 ; 10 U. 988 • 
1936 Nag. 164*89 I.C. 1009. The fact that no mention was made of euob particulars 
as whether any money bad been realised or any settlement arrived at or whether any 
previous execution had been sought ie not euob grave deleot as oould not be cured by 
an amendment so as to eave limitation. 33 P.W.B. 1919*49 I.C. 963. Tbe decree- 
holder is bound to state in bis application, any adjustment between tbe parties after 
decree, whether it has or baa not been certified previously to tbe ooart, 10 B. 388 ; 
63 1.0, 636*6 Pat. Ij.J. 337. An intentional omiseion to mention in an execution 
applioation an adjustment, vitiates the applioation. 76 I.O. 291. An intentional 
omission to make an adjustment in the application for execution amounts to an 
ofienoe under B. 199, I.P.O. 10 B. 386. 

INTEREST DUE UPON THE DEGREE.— Mode of caloulation— Calculate tbe 
interest on the deoretal amount up to tbe date of each payment made (if any), credit 
the payment of this intereet, carry the surplne towards the credit of tbe prin:lpal and 
xtrike a fresh balanoa and so on. 66 P.B. 1893. 



86 


THE LAW OP EXECUTION OP DBOBEES 


[oh. Ill 


OoDtiDaittloBiof intereit.*~A jadgmeDt-debtor who wants to be teleaeed from the 
claim of bia oeeditoz musB pay the money covered by the decree into court to the 
credit of the decree-holder unconditionally. If he ohooees to make a protest, the cre- 
ditor ip not boond to take the money oat subjeot to any liability which may arise os 
the ooDorguenoe of such proteet. 9 O.Xj.E. 183. 

Fotnre interest.— When a decree is pilenb as to future interest, it oannot be 
recovered in execution pcooeedinga but may be by a separate suit. 3 0. 603 P.O. 


COSTS IW STERLING. — The costs awarded in sterling by His Majesty in Qounoi] 
must be converted into Indian Cutienoy at the rate of exchange for the time being 
fixed by the Secretary of State at the time when the order of Hie Majesty in Oounoil 

was made. 35 O. 283 ; 8 A. 650 ; 33 C. S67. 

mention of previous applications.— O mieston to make mention of a 

nrevious application is eueh a material defect as to render the subsequent appUoation 
not in accordance wi.h law. 66 I.O. 14-16 8.L.R. 166 ; where there have been two 
nrevieus applioatione for execution, and in the third application the date of dispoeal 
of the first application is stated but not of the second, though the numbers ot exe- 
cution oases with regard to both the previous applioations ate stated, the defect is not 
material so as to vitiate the appUoation for execution. VI I-C. 1064. 


amount of the DEOFEB. etc.— A n appUeaticn for 
nob ebow the amouQt of the decree or interest due under it is 
withlawunder0.31. r. 17(3). 65 I.O. 130; 39 I.C. 337-18 
(1890) 93. Taking out execution for a larger amount than ie 
the sale held thereunder. 14 I-O. 839 — 16 O.L. J. 43S. 


exeoalioD wbiob does 
Dot ID aocordaaod 
OsL.Jt 688 ; AsW.N. 
due doeo nob vitiate 


CROSS DECREE.— Omission to mention the existence of the otoss-deotoe is not 
material where the deoree obtained by the deocae-holdec is in hie personal ospaoity 
and the decree obtained by the judgment debtor is in his oapaoity as an eieoutor. 

71 I.C. 1054. 


COPY OF THE DECREE.— Sub-rule (3) of r. (11) is new. Under the old Codes 
it was bold that an applioation for execution need net be iooompamed by a oopy of the 
a.o.ee or .bo origm.1 a.oroo, 9 W.R. 361; 16 W.R. 96; 11 W.R. 971 ; 11 O.L J. 
a43 • 10 W R 144 1 11 W.R. 98. The ccurt is entitled to require the applicant to 
rrod'uoo » oorliB.d oopy of .ho deo.oo ond on nOQ-ooooplianoo to rojoot .ho oppl.oo- 
tioD 40 A 309* 47 I*Oe 993. A peison who desires to obbam oxeoutiOQ of a deoree 
which baa been affirmed by the Privy Council must produce a certified oopy of the 
order paesed by His Majesty in Oounoil. 6 O. 329. 


INVENTORY OF PROPERTY. — When a deoree-boldet fails to annex to the 
BDplioalion for execution of his deoree an inventory of the property to be attached with 
a reasonable aoourate desoription of the save as required by O. 31. c- the applica- 
tion is not in aooordaooe with law and oannot save limitation when it is dismiss^ for 
noD-complianoewith an order lot an amendment. 37 A. 637 : A.W.N. (1093) 
fiB94) £4- A.W.N. (1893) 70. Rule 73 requitea only a reasonably aoourate desoripUon 
nf the property sold. When tbe interest secured by a bond ie sold in court auction and 
^hete is no mistake as to what was sold the fact that the date of the bond was -oorreoUy 
aiven would not afleot the validity of the title acquired at euoh sale. 9 M.L.T. 419 9 

IC 739-(1911) M.W.N. 133. Omission to verify the inventory of the property 
soQAbt to be attached in the manner presoeibed is an irregularity only and does not 
vitiate tbe applioation, 3B A. 944; 39 A. 66. The creditor is bound 

interest of hie judgment-debtor in the property to be attaohed to the best of bis belief 
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13 B. 678 ; I Bi 601* Whefo an application foe attaohment is made and it is not 
known what kind of ptopatty it is wbiob is to be attaotaed, the abaenoe of an inventoey 
will not prevent euohan applioation being oonsideted in aooordanoa with law. A.W.H. 
(1893) 66. 


DESCRIPTION OF THE PROPERTY.— When the desoriptions of the property 
are difletant, it is the duty of the court to aaoertaia by reference to the record or other 
evidence to which description the deoree was intended to apply and that deeoription 
which ie more certain will prevail. 17 O O. 366. The fact that an application for 
execution did not give a sufaoient description of the property of the judgment-debtoc 

as requited by r. 1?, thoogh it stated that a speoifioabion of the property sought to 

be attached existed in a previous execution case, is a defect because it is not a strict 
compliance with the provisions of the rule, but it does not follow that it was not an 
application at all. 13 0.161. Wherein an applioation for execution, the property 
sought to be attached has not been described as required by r. 13. it is still open to the 
oouEt to require amendment in this respect, before any immoveable property is attach- 
ed and the decree-holder may be called upon to furnish necessary partioulare. 65 P.Ij. 
R. 1916== 31 I.O. 966. Where certain properties were entered in the applioation against 
which the court could not proceed, the deotee-holdor could be allowed to amend the 
applioation by putting in a further list of properties to be attached. 23 O W.N. 510“* 
41 I 0. 859. When property intended to be attached ie wrongly desotibed lo material 
partioulars both in the applioation for attaobment and in the order for attaohment 
it cannot be said that there is a valid attaohment. 3 A. 698. OmiseloQ to state eo- 
oumhtances of the deotee-holder in the property to be attached in his application lot 
execution has the efleot of destroying the lien of the deoree-holdet on the property, b 
C.W.N. 197. An application with which an enoumbranoe oectifioate is not filed and 
whioh does not spioify the assessment on the land sought to be brought to sale is not 
defeobiva and is in aooordanoe wifin Uw. 10 M. 949. The deeoription should be sufiioi- 
eut to identify the property. 13 W.R. 488; 38 W.R. 111. O- 21. r. 11 does not 
apply in the ease of execution of a deoree passed for the saM of mortgaged property as 
no attaohment is necessary in suoh oases. 6 O.L.J. 411 — 47 I.O. 639. Where no sue 
desoriptioo is given as requited by tr. 13 and 14 the applioation is not in aooordanoe 
with law. A.W N. (1892) 3 ; A.W.N. (1890) 33. The applioation may be amended so as 
to conform to the provisions of those rules. 65 P.ti.R. 1916*31 I.C. 955. t is e 

duty of the deoiee-bolder to speoify the interest of the judgmeot-debtor in the pro- 

petty to be attached. 1 B. 601 ; 47 C. 146 i 14 A. 190. 


MODE OF ASSIST ANCE.— The rule makes no mention of a temporary alignation 
of land, the reason bcog peooably that the court ol execution when refusing to order 
the sale of the property is yxpeated bo direct instead a temporary alleoacion thereof 
without any apeoifia prayer to that efieot. 3 D. Ij.J. 398*58 I.O. 603. The 
applioation shall specify the mode in whioh the asaistanoe of ihe oourb is requited. 
Where it did net apaoily it waj eejeoted. 19 B. 31 ; 11 I.O. 696 ; 7 N-W.P. 79. An 
applioation not ocmplying with ol. {?) must be dismissed unless ihe defect ie 
remedied (ibid). Tho deoree-holdet is not limited to the relief asked for in bis applioation, 
but ha may be granted other reliefs whioh the law allows him. 33 0. 306. Where in 
a suit under 8. 93. C.P. Code, an application by the deotee-holder prayed that 
the defendants be ordered to conform to the deoree and if they failed steps bo takeii in 
aooordanoe with law, it was held that it did not contain any sptoifio mode of relief. 
19 B. 34. An applioation must state the relief whioh the lav? enables the court to 
grant, l R.Ei.R. 61. If the application seeks relief wbiob the court has no power to 
grant, it ia not valid, 13 A. 64 ; 37 A. 619. If the applioation asks lot relief granted 
by the deoree, the mere fact that the court would have refused suoh relief, does not 
render the applioation one not in aoootdanoe with law, 37 B, 43 ■ 17 1,0, 310* 
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14 Bom, li.R. 861, An applioation to aeceet the joagment-debtot in oontraTention 
of the provieione ol 8. 69. O.P. Code, is notTone in aooordaooe with law. 13 A. 64. 
An applioatioD to btiog the mortgaged ptopetty to sale in oontiouation of B, 39, 

T.P. Aot, is not one in aoootdanoe with law. 19 A. 64. An application lot 

attachment ol the properly believed by the deotee>hoiaet to belong to the jadgment* 
debtor Ib in acoozdanoe with law, though it tarns ont on enqaizy that the property 
did not belong to the judgment-debtor, 6 P.R. 1896. Where a decree grants 
diflerent kinds ol reliefs to be obtained by procesees of difierent kinde, there le no valid 
objeotioD to eepsrate applications by partial exeontion of the decree. 7 N.W.P. 96 , 
18 0. 616 ; 4 I.C. 408-14 O.W’.N. 466; 96 C. 888 ; 19 B. 90. Bee 9 1.0. 940. There 

ie no ptovieiOD in law which prevents a court from entertaining oonourrent applioa* 

(ions lot executioQ ol tbd eaiBo deoreo. 71 I.Oe 741e 


AMENDMENT!— Tbe law olearjj oaeU upon tbe court the duty to aeoerlain 
whether the application ocmpliee with the requiremente ol tbe rules, and, if it does not. 
to do one of the two things, either to reject the application or to allow it to be 
amended there and then or within a fixed time. It ie the duty ot tbe ooutk to give the 
applicant an opportunity of putting in a proper application and the deotee^h^der 
should not be made to euflet for tbe omiseion on the part ol tbe Court. 46 P.W.K. 
1990-66 I-O. 16 ; 10 0. 641 ; 69 I.O. 900=1933 Pat. 409. An amendment cannot be 
allowod, under c. 17, of an application which when complete would, even if dating 
Item its original presentation, be batted by limitation. 113 P.L.R. 1902 ; 9 M.L.T. 
947. Ae a general rule amendroente ought not to be allowed when they would ptejudioa 
the rights of tbe other parlies ae existing at the dale ol such amendment, An appli* 
cation lor execution may be amended by allowing addition of a prayer for attachment. 
9 I.C. 760 = 9 M.L.T. 847, It ie open to the Court to allow to amend the application 
lor execution already filed by the addition ol other properties to the list of properties 
Bought to be attached and O. 31, r. 17 does not bat any euoh ameodment. 4 Pat. L.T, 
99 = 71 1.0.741. O- 91, r. 17, which empowers the Court to allow a delect in the 
requirements ol rt. 11 to 14 to be amended does not include t. 15 in it and hence 
where tbe application lor execution ol a joint decree by one of the 

made lor the benefit ot them all. it cannot be allowed to be amended. {19191 Pat. S4a 
= 69 I 0 803 Tbe Court has power to allow amendment allhough tbe deocoo may ha 
barred by limil.iion at the time at amendment. 13 O. 161. Where a deoiee .e 
affirmed in appeal, it is only the deotee by ths court of appeal that can be executed and 
an application foe execution ol tbe lotmee deotee must not be cejeoted but only returned 
lor amendment uuder O. 21. r. 17. A.W.N. (1886) 804. An overetatement of any 
amount due in tbe execution applicUiou is no ground lor amendment of the appliM- 
tion. He miy be allov/ed ©xeoatlon only to tbe extent to which he is entitled. A.W. 

N. (1896) 18. When an application ie legietered under r, 17, no amendment 


18 p^GBibld theteafter« 74 1 0* 144. 

Limitation for ameodment. -When an order for the amendment ol an exeoutiou 

application within a fired period was disobeyed and tbe application wae not rejeoted, 

leave to make tbe smaodmeot granted upon a eubaequent petition le not uHra vires. B 
0. 479. An applioation preaented within 19 years ol the date ol the decree, even when 

the amendment thereol is made mom than 19 years alter it. f 

does not bar tbe application. 74 I.O. 144-2 Pat. 747 ; 76 I.O. 760 = 45 M.L.J. 651. But 
6ee49 M.L.J. 699. An applioation must bo deemed to have been repreeented on the 
date ol original presentation. 37 I-O. 78. Oo au applioation, made before the period of 
limitation expired, under O. 21. r. 17. O.P..Oodo. to file a list ol immoveable propert.es 

whloh the decree-holder had not filed till theo. the eourt made the order • 

Twi, thfl list was put in, tbe period of limitation had.alreidy tun, hsW that 

ZZoZZTr IxLXn was ba.r.d': 18 O.L.J. 638-33 I.O. 337. Os. a,.o 1933 P. 


409 = 1 Pat. 149. 
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Ooart aekin^ oa defeotive appltoatloa.^When a aokiee le ieeued andev 0< 91i 
t. SS, O.P. Oode, its legal efieofc ae afiording a new ekacting point*{oe a freeh peciod oC 
limitation is not in any way afleoked, by the laot that the applioation with reference to 
which the ooart acted may have been irregular in form or defective in eome of the 
partioulara required by Ot 31| ll# 11 Q.Ftli.Bi 167 : 1 Ai 676* 

AMBMDMEMT OR BEJBOTION.*— Under r. 17 the court is not expreeely bound 
to reject an application not amended in accordance with ike orders, as it was under 
8, 3i6 of the Old Oode ot 1683. But the efieot ot the rule is that the Oouet ia bound 
to eejeot it unleee it is duly amended within the time or the extended time allowed by 
the Oourt, or that the deoree>holder can show that it doee not requite amendment. 63 
I.G. 971 b 17 N.D.R, 179. Tbe Court is not bound to order amendment. It may 
reject tbe applioation and euob order is not illegal* 1926 M, 360^93 I.C. 960. 

Effect of rejection,— An application that is rejected in itmine has no more 
been presented Chan one that tbe applicant has taken with him into Court* but has 
omitted to oSer to tbe judge or tbe proper effioer. 68 1,0. 971*17 N.Li.B, 179, An 
epplioakion for exeoution rejected under O. 31, r. 17 ae not being in aocotdanoe with 
law will not operate to save limitation ander Art. 163 of the Ljimitation Aok, 31 O.W* 
R. 836*31 I.O. 916. 

IN AOCORDANOE WITH LAW.— O. 31, r. 17 ie not intended to afleot the con- 
struction put upon tbe words ** applying in accordance with iaw ” oooucring in 
Art, 163 of the Xiimitation Act, by judicial deoiaions in dealing with formal detects in 
exeoution applioations. Tbe rule ie an enabling provision which allows oertain 
detective applioattons subsequently amended to be deemed applications in accordance 
with law with efleot from tbe date of tbeir first presentation, 81 M,L, J. 561 *36 I.C. 
676. 

EFFECT OF BBTDRNINQ FOR AMENDMENT.— There is no provision of law 
that where an application conforms with tbe preecribod requiremeukt and is returned 
for some other reason it shall not be deemed to have been presented in acoordanoe 
with law. 74 I.C. 174 ; 28 O. 317. Such an application even it nothing is done by way 
of amendment is substantially in scootdanoe with law, 6 M. 250 ; 16 M, 142 ; 12 O. 
161 ; 12 C.LiB. 279 ; eotitra was held in 93 C. 917, which is doubtful under tbe pre- 
sent Oode. 14 C.^.N. 461 ; 44 I C. 230 ; S6 I G, 413. Tbe presentation ot an appli- 
oation tor exeouticD however nearly correot, which is rejected by tbe Court ae inoorreot, 
whether an opporiunity is ofiered to amend it or not, is net in accordance with law to 
save limitation under Art. 182, Limit a tic n Act. 63 IG.971*17 ll.L.B, 179; 37 I.C* 
916-31 G.W.N, 836. 

EFFECT OF AMENDMENT.— An application amended under r. 17 is deemed to 
be presented on the date when it wae first pceeeoted. 46 M,L.J. 661 ; 59 I.O. 765 : 76 
I.O, 760-96 M.L.T. 196 ; 36 1.0. 676*31 M.L J. 661 ; A.W.N. (1893) 112; I 0.0. 

541. But where an application lor execution being unverified and otberwiee detective 
is amended within tbe time allowed by tbe Court but alter limitatiou tot tbe execution 
has ran out. it ie barred. 93 0. 917 : 16 G.W.N. 71 ; 44 I 0. 920 ; 116 P.R. 1907 ; 33 
I.O, 337 — 16 O.L. J. 537 ; 44 I.O, 553 ; 86 I C. 136. When, in an application tor execu- 
tion tbe deoree-holdee asked lor tbo attaobment ot immoveable property, and did not give 
tbe description ot the same as required by O. 91, r. 13 and only promised to file it later, 
but DO order was passed under rule 17 (1) allowing the detect to be remedied, the 
applioation can date only from tbe time when tbe requirements of r. 13 are complied 
with. 49 d.L.J. 699. When an application is presented by an agent and it is objected 
that tbe agent is not duly authorised and tbe agent thereupon files a power of attorney 
tbe application should be treated as having been filed oo tbe date on which tbe powee 
of attorney ie filed on the principle ooutained in O. 31, r. 17 (3). 116 P.R. 1913. 

13 
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APPEAL.— Aa appeal lay under tha ootcaspoadiDg 8. 34& of tbe Old Oode. ader 
the preaenb Oode it ia not aa appealable order. An appeal from an order aoder this 
rule lies if it lalla under B. 47. 


11.— VHO OAH APPLY FOR EXEOUTION. 

THE HOLDER OP THE DEOREE may apply lor execution (0. 31, r. 10), The 
deoree-bolder who appeaee on the faoe of the decree ia entitled to execute it unlaea it be 
shown that eome other person has taken the deocee-holdet's place. 18 O. 639 ; 11 W.R. 
371. Ad application not made by the decree-holder at the time on the record le not a 
proper applioation to execute the decree. 34 W.R. 10. 


Decree-holder means any person in whose favour a 
decree has been passed or an order capable of execution has 
been made. (S. 2 (3), C. P. Code.) 

A decree-holder within the meaning of the O.P. Code is the person whoso name 
appears on the record as ihe parson in whose favour the deorce wae made, or some 
netaon whom the Court has recognised, by order as the deotee-holdet for the 
rlainliQ or bis repreaentalivo. 3 M. 316. When a patty to the suit whether plaiutifi 
or defendant has been granted any relief be is the deotee-holder to that extent and iS 
entitled to execute the same. 17 C.P.D.R. 178. A deotse-holder cannot 6t8t sell a 
decree and then ptooaed in execution ol it. 3 W.R. 90. In suoh a case the transferee 
has a right to execute [ibid). A stranger who was no patty to a suit but who got certain 

rights under a oompcomtse in the decree has no right to apply for 

ha is entitled to a separate suit on the basis of tbe oompromise. 37 

dooree bolder includea any persao to whom a decree has been transferred. 36 U. JW . 

37 C. 670 ; 35 M. 6i9 i 31 W.R. 215 : A.W.N. (ia33> 262 *, 5 I.O. 120. 

A benamldar decree-holder cannot apply to execute the decree and an appli- 
oation for execution by him. cannot be treated as a step-in-aid of 
save a subsequent applioation by the real decree-holder from the bar 
Limitation Act. 35 I.O. 655 ; 16 0- 355 ; 9 0. 633 ; See contra m 10 0.0. 369 .37 
A 411 When a beneficial owner of a deoree applies to be made a party 
exeoution application presented by the nonoinal dcorec-holder on the ground that h. 
righte were not properly ealeguarded. the Court is bound to implead him as “ 
44M.L.J. 132 = 73 1.0.874 136 G. 350; 44 M. 919. relerred to.) by 

the deoree boldefs bonamidar, who is teoogoised as a transferee, is valid. 30 O. aab . 

11 C.L J 83 ; 19 W.R. 356 ; 34 W.R. 10. 

an application by the agen*.-Ao agent holding a general “““'“"J 

under two joint decree-holdere may apply even when one of them was dead at the date 
of the application, the fact not being known to the agent ; and the applioation is m 
A rtith law 13 0 L R* 10* Wboo aQ objeotioo ia raised oa an applioation 

"rexeTnUoo .h»t .ha agent ie net dn.g autho.ieed, ead he files his -O"- 

AA tUa Pnnrk fibould DOt dhmise the applioation but treat tt as having been filed 

rrl;.e‘':n O. ...nme, failed. IIB P.R, 191B ; 39 P.W.R. ,9.9- 

49I.C. 982. 

When in the first Court the Government obtained their costs, and the opposite 
narky appaalad wi.hea. mehing tha Gevernmant « party, .nd got tha daorra 
nooft revereed it was held that the Government not having been made a party to the 
appeal were entitled to reoover their costa in the fleet Oouit. 1 B.Ii.R. 8.N. 38 (a). 
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When the traDstexea has not been teoognised by the Ooatt, the deoiee-bolder on 
teoocd is entitled to apply tot ezeoutioni 34 I.C. 791t 

Where a decree (in the P.O.) has been passed in favoae ot a number of persoas 
jointly, the application by one or mote of them under Of 45, t. 16 would be enffioient to 
entitle all ol them to apply lot execution in tbe Ooatt below. 3 Fat. Ij.7. 496* 
40 I.C. 508. 

Pre*emptor. — Where during the pendenoy of a suit for possession of immoveable 
ptopetty, tbe plaintiS sells tbe property to A, A oan execute tbe decree passed, and a 
pte>emptor of tbe sate to A, as be stands in bis shoes, oan ezeoute the decree. 
8 O.C. 186. 

Representative of the deoree>holdeF.-~WbeD a deoree*holdet has applied lot 
rateable distribation before tbe realisation of assets bis representative has a right to be 
entitled to tbe same and bence also can object under O. 31, r. 90i O.P. Oode. 3 M.lj.Ji 
349. 

Partition decree.— In a decree for partition any plaintifi or defendant may apply 
for execution. S3 P.R. 1905; 67 I.C.417»24 Bom. Li.R. 496. When in a decree 
for partition, tbe plaintifi wants to drop the proceedings, it is open to tbe defendant 
to insist on the pcoceedinge being carried outjby partition, 34 Bora. li.B. 496 = 67 1.0, 
417. 


Decree for speciOc performance. — A decree focispecific performance is capable of 
being executed by the defendante ae well as by the plaintiSs. If this were not so, it 
wonld Icllow that a plaintifi who bas obtained a decree for specific petfoimanoe refuses 
to take tbe 8ale*deed and pay the oonsideration money, tbe defendant is left with no 
remedy whatever ; while owiog to the decree being passed against him be would still be 
debarred In any way ficm dealing with tbe suit property. 34 Bom. Li.K. 496 = 67 I.C. 
417. 

Application throogh a pleader. — Applications for execution of a decree are pro- 
ceedings in tbe suit and tbe vabalatnama shall be oonsidered iii force until ail proceed* 
inge in tbe suit are ended so far as regards the client, and a pleader bae authority to 
present the ezeoution applioatioo without' filing a feesfa vakalatnama. 20 B. 198 ; 26 
B. 1C9. An execution application presented to tbe Court by a pleader duly appoint- 
ed lor tbe purpose by an agent of the deocee-bolders who was apparently authorised 
by them to execute vakalatoamas to Vakils, to'sigo ezeontion petitions and to conduct 
all necessary proceedings is one validly presented on behalf of tbe deotee-boldets. 
(1931) M.W.N. 663 P.C. An application for execution by the pleader of the decree- 
holder, duly autbonsod is in acoordanoe with law even though tbe vakalatuama 
autboriaing bim to file a petition is undated or omits to meotion tbe name ol tbe 
pleader. 36 M. 197 ; 33 O. 399 ; 41 I.C. 685 ; 26 A. 46 ; 19 A.Ii.J. 183, An applica- 
tion made by a pleader after bia client’s death is invalid. 7 A. 664. An application for 
execution preEentod by a Mocktear on behalf of all tbe decree-holders, one ol whom 
only signed it, tbe names of the rest having been added thereto by tbe Mocktear, is 
one on bibalf of all the creditors to save tbe limiiaticn. 4 C. 605 : 24 W.R. 333. 

If tbe decree ie passed jointly in favour of more persons than one. any one of tbe 
decTce-holdeiB may apply for bis sbarejn tbe decree, if tbe interests of several deoree- 
boldets are determined by;the decree. 9 C. 483 P.C. There is no express provision 
in tbe O.P. Code ae to the coarse to be pursued when eeveral persons having a eight in 
the decree want to ezeonte it. 17 I.C. 833. An application for ezeoution ot a portion 
ota decree may be allowed where tbe decree is oomplez and grants reliefs of diSerent 
kinds ko be obtained by difieient prooessee. 7 N.W.P. 9. 
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THE LAW OF BXBOUXION OP DBOBBBS 

Wheiaadeotee ia paaBcd jointly in lavout oi more potaona than one. aU can 
otdinazily apply jointly lor exeontion ol the deotce. In enoh a case the Oontt has alao 
powee to appoint a teoeivet to execute the deotee, and to pay over the peooeede to tbe 
Ydiiooo parMdB iiit$z68tede 17 IiO< 399e 


APPLIOATION FOR BXBODTIOH BY JOINT DBOREE-HOLOBB.— 

(1) Where a decree has been passed jointly in favour of more 
persons than one any one or more of such persons may, 
unless the decree imposes any condition to the contrary, 
apply for the execution of the whole decree for the beneht 
of them all, or where any of them has died, for the bene^ 
of the survivors and the legal representatives of the deceased. 

(2) Where the Court sees sufficient cause for allowing 
the decree to be executed on an application made under this 
rule it shall make such order as it deems necessary for 
protecting the interest of the persons who have not joined 

in the application. (O. 21, r. 15). 


A DBCREB PASSED JOINTLY IN FAVOUR 
ONE —It 19 implied that all the deoiee-holdete have a joint interee *“ 

matter ol the deotee. I* the intereete ol the several 61 

tbe decree, thier intereets are not joint in tbe decree. 17 I.O. 333 ; 9 0. 483 P.a. 61 

P R. 1910, The rule provides only lot oases where the daorea itee ® deoreee 

lit.Li deoree-bolde'e joint. It does not apply to tranelereee oi portions I dec e 

15 P.R. 1917. The view taken by Madras High Court ^ J"Vn Itsignee 

any deotee-holder in tbe decree may be tranaferred. 19 M. 306 .36 0. 6 . 
ol eoms ol the deoree-holdeia may apply lor oKBoution alone wh 

join him in execution and such an application is in accordance with law. 6 I.G. XiU. 

UNLESS THE DEOREB IMPOSES ANY CONDITION 
Wbere by the terma of the deotee execution has been made depen e 
holders ioiniog in tbe applioaiiooe this tale does not apply* 6 • 

new in the proeent Code and give eliiot to tbe above deoieioo. 

EXEGOTION of the whole DEOREB.-An 

holders io . join, decree, for e.eoutfoa at ih. decree 

ooDoeraed ia defecli.e. 18 M. 464 i 16 B. 348 : 6 A 37 ; 6 A. 36 4 A. 73 . 19 W.R. 

303 - 4 N W.P.90; 13 W.R. 344 : 7 W R. 636 : 11 W.R. 341; " 

“3 ; 7 W.R. 10 , 33 W.R. 364 i 6 W.R. Mia. 66 ; 6 W R. Mia. 76 ; 3 
od w R 11 * 12 W.R. 373. He may apply lor exeoutiOD ol the whole deorc . * 

181 • 7 W r! 10, Where a deoraa hae been eatiefied in part the applioation lor eieoa^ 
tion’oB-o\ be made lor tbe whole decree. In such cases the whole decree means tb 
whole ol the part that has remained unsatiefied at the date oC tbe applioation. in laot 

by opetatloD ol law* 13 W#R» 370. 

FOR THE BENEFIT OF THEM ALL.-Under O. 31. t. 16 a petition lor execu- 
tion ol tbe whole decree is petmUsible by one ol the decree-holdera if the execution lefor 
the benefit ol all the deoracboldera. When a petition by one ol the jolnl 6e°rea-holder0 
does not state that the oxecntiou was lor the benefit ot all the deorea*hoIdate 
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it is not even mentioned in tfae oolnmn pseeotibed for stating the names of the parties 
nor anywhere else in the petition, it ie clear that the ozeontion is taken ont by one of 
the deoree-holders only in respeot of the entire deotee, (1919) Pat. 349^63 10. 803 ; 
a U.B.R. (1897—1901) 347 ; 46 A. 401 ; 61 P.R. 1910. Pnrohase by one of the deotee- 
holdeis (mortgagee) must be deemed to have been made for the benefit of all the decree- 
holders and the deoree holders other than the purchaser are entitled to recover from the 

latter their proportionate shares of the property purohaeed, 78 1.0. 814 4&)< Where 

one of the deoree holders makes an appUoation for ezeontion for the benefit of all. the 
Court need not enquire as to who the other decree-holders are before making an orde' 
for ezeoution. 89 I.O. 811* 1936 Pat. 691. 


AHENDHEflT OP APPLICATION.— An application for amendment of an ezeou- 
tion appHoation for the share of the deoree-holder may be allowed so as to fulfil the 
requirements of O 31, r, 16. 7 W.R. 636. But it oannot be amended in appeal. 11 
W.R. 341 ; 17 W.R. 19 ; 33 W.R. 343. 


ANY ONE OR MORE OF SUQH PERSONS.— Persons claiming under tbe deoree- 
holders are suoh persons. 36 C. 360; 49 I.O. 141. If in tbe course of execution any 
person claims to be brought on the record ae the heir of the deceased, the Court should 
enquire into the matter and dispose of it aooording to law. 43 l.C. 1008. In the case 
of a joint mortgage if any one of tbe deotee-holdecs dies, his legal representatives are 
entitled to apply (or an order absolute without joining the other deoree holders and tbe 
Court might pass orders sategaarding the iotereste of the others. 34 A. 73. If there 
ate mote than one dectee hcldeca any one of them may apply lot ezeoution of the 
whole decree. 39 l.C. 181. 


DI80RET1ONART POWER OF THE COURT.— This rule allows a very wide 
discretion to the Court which has authority to make suob adjustmente of the rights of 
tbe deotee-bolders inter se ae it may think equitable and proper. 46 A. 401. The Court 
has a disotetioD to issue out prooees lot ezeoution in oases falling under O. 31. r. 16. 
and where the Court did not ezetoise euob dieoeetion, but on, the contrary, the Court 
did not seem to be aware of the dieoretion, the case may be remanded, 10 M.L.T. 
996; 36 M. 367. The Court may grant or teluse ezeoution on tbe applioation one 
of tbe deotee holdecB under this rule. 7 C.Ij.R. 697 ; 31 W.R. 31 ; 32 W.R. 77 ! U. . 
R. (1897 — 1901) Vol. 3. 347. It is not obligatory upon tbe Court to give notice to the 

other deoree-holdece or to the judgment-debtor before making an order for ezecutioo. 

38 C. 306 ; 1936 C. 811*30 C.W.N. 662. And it the other deoree holders subsequently 
appear and give their oonsent to the exoution of the decree, their interests ate properly 
safeguarded. 1936 C. 811*30 C.W.N, 562. 

AN ORDER PROTECTING THE INTERESTS OF THE OTHER DEGREE- 

HOLDERS. When eztoutioD is taken out and an adjustment certified by a managing 

member, no aeoueity IS ordinarily necessary ezoept in oases of oollusion. 36 M.L.J. 
443-21 I.O. 177 ; 1 B.L.R A.C. 28 ; 16 W.R. 39; 11 00 . 386. Tbe Court should 

make arrangements for pcotcoling the interests of all tbe deoree holders when allowing 
BZeoutioD, on the applioation of one. 15 W.R. 169 ; 32 W.R. 304 ; 33 W.R. 383 ; 3 
Agra 183. It ie not open to the judgment-debtor to say that euffioient steps have not 
been taken to ealeguatd the intereete of the other deoree-holdere. when they themselves 
have made no oompiaint whatever, 64 l.C. 934 ; 8 M.L.J > 91- 


NOTICE.— No notice is neoessaty to be given to tbe judgment-debtor espeolally 
when he has deliberately disobeyed the orders of the Court. 33 C. 306. No order to tbe 
prejadloe of a party can be passed without giving him an opportunity of being beard. 
4 Pat. L.T. 307 — 1933 P. 180. 
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P&TIIBNT OUT OF COURT TO ONE OP THB DEOREB-HOLDERS.— It m»7 
dealt with aodec two heads. First, whore one of the deoree-holdera has got satfS' 
taction of bis share or a part of bis share out of Court.— Ic euoh a case, the other 
deoiees'holdecs cannot get exeoation ol the whole decree but only for theprrt remain' 
iug alter deduotiog the park satisfied, 9 0. 831; 3 O.L.H. fll3 ; 1 N.L.R, 194 
whether the first mentiooed decree holder oorkified bis payment or admitted it on the 
application being made does not make any diflerenoe. 16i M. 343. Bat il he does 
not admit payment, the exeoution must issue lor the whole decree (ibid.) 

Secondly, where the Judgment debtor pays the whole amount out of Court to 
one of the decree-holders, or to more than one but not to all.— The ordinary rule is 
that a joint dectee.holder is not bound by the aot of another who has compromised or 
received payment from and given dieobarge to the judgment-debtor beyond the extent 
of his own share in the decree. 60 P.L R. 1916-27 1.0.603; 26 4 . 318 ; 26 A. 

334; 20 A. 252; 4 CX.R. 70 ; 36 P.K. 1906 ; 26 M. 431 ; 1 Agra Mis. Ap. 16 ; 9 B. 

L R 43 * 16 M. 343 ; 9 0. 831. In each oases the other doocee-holders ate entitled to 

exeoute the decree to the extent of their share jointly (ibid.) ; A. W.N. (1084) 55 ; A.W.N. 
(1806) 126 ; II W.R. 962. Besides, the other deotee-holders oan sue the deotee holder 
who has received payment of the whole decretal amount, lor their share in the deotee 
oQ M 10^ The above rule does nob apply in the oaee of a managing member 
of a joint Hindu family. 35 0.561; 60 P.L R. 1915 ; 2 1 I.O. 177 = 26 U.L, J. 449. 

But nob when the managing member ie on the woret possible ternae with the 
other members and the judgmjnt-debtor'a oonduot has been throughout dishooeet and 
fraudulent and bo is oolluding with tho former in order to defraud the other members 
of the family. 50 P-L.R. 1915-27 I.O. 603. A payment to one of several joint deoree- 
holdeta will not be in sabisfaobion of the decree even in part unless the payee ie an agent 
of the others eotitled in law to receive the whole amount on their behalf, or the distinct 
shares ol each jciot deoree-holder ace determined and known. 69 I.O. 660. A pay- 
ment ol the deoroe to two out ol the khree joint deotee-holders cannot be treated as a 
aatiefaotion ol the deotee even in pact unless it is admitted by the third deoceo- 
holder or proved that the eoveral deocee-holdece have a separate or defioUe shares in the 
decree. 36 I.O. 167-31 U.L.J. 93 ; 96 M. 431; 16 M. 343. 


appeal.— B ee Chapter IX “ Qaestioas relating to Exaoution. 




application for execution by transferee.— Where a decree, 
or if a decree has been passed jointly in favour of two or more 
persons, the interest of any decree-holder in the decree, is 
transferred by assignment in writing or by operation of law, 
the transferee may apply for execution of the decree to the 
Court which passed it, and the decree may be executed in 
the same manner and subject to the same conditons as if 
the application were made by such decree-holder, provided 
that where the decree or such interest as aforesaid has been 
transferred by assignment, notice of such application shall 
be given to the transferor and the judgment- debtor and the 
decree shall not be executed until the Court has heard 
their objections (if any) to its execution : 
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Provided also that where a decree for the payment of 
money against two or more persons has been transferred to 
one of them it shall not be executed against the others. 
(O. 21, r. 16). 

OBJEOT AND 800PE«— The efieot of this rule ie to pat a party to whom a deoree 
ie traoaferred, into the poeition of the original deoree-bolder and entitle him to have the 
deoree ezeouted as if an application were made by the original deoree^holder. 7 W»R« 
906 : 14 O.P.Ij.R. 35. O 31 r. 16 does not say that the deoree oao no longer be 
executed by the original deotee^holder, but only empowere the transferee to take out 
ezeoatioo if be eees 16 0.0. 70»18 I.Q« 97 : when the transferee of the decree bae 
not been reoognised by the Court, the deoree*bol ^er on record is entitled to ezeoute the 
deoree in spite of the transfer* 3 Xi.W* 531»34 I.O. 791. The rule does not apply to 
oases where the applicant for ezeoution is not a transferee of the decree either by 
aesignment in writing or by operation of law. It does not apply to eases where the 
right to an equitable interest in the decree is in question* 9 C* 337 P«C« 

APPLICABILITY. — Oonspanles Act. —As in the case of decrees, so in the oase of 
orders of payment under B> 180 of the Companies Act, the person to apply for the 
enforoement of the deoree or order is the person in whoso favour the deoree or order 
has been made. An assignee or transferee cannot make such an applioation unless and 
until his name has been substituted for that of the persons in whose favour the deoree 
or order has been passed or made 8a» 200 and 201 of the Companies Aot must be held 
to be subject to the special provisions of 0« 91, r 16 of the C.P. Code and therefore a 
transferee of an order under 8. 180 of the Companies Aot must in the first inetanoe 
apply to the Court which made the order, 92 P«R« 1816» 

The provisioDS of O. 31, r# 16 are applicable to an award filed in Court and the 
assignee of snob an award can apply for execution of the same after the recognition of 
hie rights* 97 G.W N, 666* 

When a decree against an insolvent oompaoy is transferred pending tfao iorolvenoy 
piooeedings it is the duty of the transferee to first go to the ezeoutiog Court and get 
himself substituted for the original deotee'bolder before he applies to prove hie olatm 
before tbe ofBoial liquidator. 41 A. 439. 

TRANSFEREE UNDER AN ASSIQNHENT IN WRITING.— Tbe transferee of a 
decree under an assignment in writing te a transferee under this rule and be oao apply 
for execution* A transferee under an oral assignment is not euoh a transferee and 
he cannot appl; lor execution. 16 B. 307 : 9 B. S79 { 4 0,W.N. 474 » 16 I.0« 807 ; 10 
M.L.T. 632- 13 I-O. 7S : (1911) 2 M.W.N. 659 ; 43 C* 990 P.C, When a deoree 
obtained by a member cf a joint Hindu family was allotted at a family partition to 
another member, tbe latter cannot be cocsideced as a transferee, as there is no transfer 
either by operation of law or by assignment* 16 I.C* 607, It is the assignment in 
writiGg and not tbe eanotion of tbe Court that completes the transfer. A M,Ij*T, 93 ; 
16 A. 483 ; 11 C, 67 ; 96 C, 960 ; 9 A. 46 ; 33 M. 62 ; 11 C, 353 ; 1 I*C* 353-5 M.l! 
T. 260. Alter an assignment by the decree* bolder of an expart^ decree the judgment* 
debtor applied to have the ex parte deoree set aside and made tbe assignee also a 
party to tbe applioatioo and tbe ex parte deoree was set aside* Alter trial a decree was 
passed in (avouc of the assignee deoree-bolder, the original plaintifi also having asked the 
Conrt to do so* It was held that the deoree was passed aooording to law* 34 C.WiN* 
1001 P*0.— 58 X.C. 91* A transferee of a decree pandsnfe Hie is entitled to execute the 
decree paaaed in appeal therelrom, 36 M.L.J. 994 — 44 1*0* 849* A trans? er of tbe pro- 
perty or interest awarded by a deoree does not make tbe assignee the transferee of tbe 
decree bo as to cDtitle him to exeoate tbe decree. A.W.N. (1907) 960 : 17 I.O. 333 ; 
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7 A* 107 ; 80 A. 28 ; 38 M. 64 i 3 IiiL.J* 1 ; 95 A. SOi ; 17 M.LiJ. 391 

30 I.O. 831 ; 17 I.O. 612 ; 1939 A« 98“66 I.O. 878 i 3 I*.T. 636—1933 P.663, 

{contra in 1 N.D.R. 49J I 61 O. 703. An aBeigoment o< a oeflaio propecky with all its rants 
and lutota ranta doea not opacate aa an aaaignmaQt of a deoree for arteata ol rent 
obtained by the aaBignor. 38 O.W.H. 636-80 I.O. 881. Where A obtained a deoree for 
an iojonotion againet B reatrainiog him from obbtrnoting A in the exeoation of hia 
rights ol way over B'e land and afterwards A sold the land to O, the latter ooold not 
execute the deoree obtained by A. aa the decree bad not been transferred to C. but only 
the land with the right ol way. O’a proper remedy ia to eue B for an injuootion again lliB 
obatruotB O. 32 B. 181. A deoree that may be passed In a pending suit cannot be 
tranefetred 80 as to entitle the transferee to execute suoh decree. 2 M.D.T. 197-17 
391 ;30 I.O. 831; 610. 701; 3 Pat. L.T. 696. A deotee-boldet may 

transfer a part of bit claim under the decree and the transferee can execute 

thedeoree. 17 0.341 ; 33M. 80; 3 M.L.T. 197; 38 0. 13 ; 1926 A. 346-34 
AeXi.J. 430e A part of maiotonanoe deoree may bo transfotred. 33 M* 80 : 98 0, 
13 ; 44 M. 919. Such a transferee is like a joint decree-holder, and can nndec 

O *31 r 16 protect hia rights either by executing the decree himself or by joining or 
intervening in the execution by hie transferor. 44 M. 919. But a part of thedeoree 
which is indiviBible oannot be transferred. 38 M. 64 ; 80 A. 28 ; when a deoree for 
dower is pasaed with coats in favour of A. a transfer of the deoree with respect to ooele in 
favour of B doea not entitle B to get the decree executed. 36 A. 204. The rlgbte under a 
deoree oannot be severed so that the remedy againet the person may remain in one 
and paaeto another the aUeenative remedy against the property, 2 M. 119. The interest 
of any decree-holder in the deoree may be transferred. 19 M. 306. 26 C. 260 ; 44 M. 

919 In the Punjab it is held that a small portion of any one individnal deotee-holder’e 
lights oannot be transferred and that O. 21. r. 16 applies only when the whole of a 
deoree has been transferred or when the whole interest of any deoree-holdet but of 
several baa been tranaferred. 16 P.B. 1917. See also 66 I.O. 679-1992 A 
n 341 • 24 W.R. 246 ; 35 A. 204. A devised and bequeathed all his property to B in 
tt’uBb lor O with a direction that it should be aseigned to 0 as soon as ho oame of age. 
During the pendency ol a suit by B againet D lor the recovery of a sum 
advanLd as trustee. B aaaigned to C." all moveable property, debts. ^ 

ip action whatsoever vested in him." A deoree waa afterwards ® 

againet D. Beld that the whole inteieet in the deoree waa transferred to 
operation of law or by assignment in writing and O could execute the deoree. 11 B. 606. 

The abeence of consideration, lor the aesignment of a decree is immaterial and 
«ill not deprive the asBignee of his right to execute the deoree. provided the assign- 

meLt is not a sham transaction. (1918) M.W.N. 966 ; 607. Absence 
of oonsidetation is a matter between the assignor and the assignee only. 90 I.O. 
fiftfi-ieOWN 460 . When there is an agreement lo aesl^o, the intended assignee 
"/l^uTed to apply^f^^ execution. 43 O. 990 P.O. ; 17 M.L.J. 391 : 49 I.O 141 ; 
36 t O 314=aL.W 109. OonBideratioa lot OBsignmeot ol » lotBlgn iodgment la 
govotoBd by the law ol the plaoa whets the jadgmeot was made 23 M, 449. In 
fxloul.on ol a deotec. the mottgaged ptogett.ee wets sold, togelhot w.th all attea.e 
orteot Beloto the eaU the mottgageee had ioetitated tent en.te against the tenants 
hoIdTng jnma, undet the ptopettiee hypolhooated. and obtained deoteee on the vety 
C the pntohaeere at the exeontion sale obtained theit oonveyanoe tom the offloet o 
thi ooutt The putohasote wote held to ho ttanaleioee and oould apply lot eioontion ol 

67 I a 874 As between the aeoignot and the aesignee the aeelgnmoDt 
IhLah eflooted in itand ol oteditote is good and binding. The ptooeede ol exoontioD 
will L enbieot in tha aesignee'e hand upon tenet lot the oteditote whose tights wets 
Tonght to be dolealed by the aesignment. The attaching oteditote 
adiudioaiioa on the asaignoo's rights to execute. 17 I.O. 333-13 M.D.T. 237. 
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Assignee of a decree fop rent andep Beogal Tenaao; Aot.— II after the expi- 
ration of an ijara lease the C7aradar aBBigna to the eopecior landlord a decree be bad- 
obtained for rent, the traneieree cannot apply lor the execution of the decree aa 
S. 148 (b) of the Bengal Tenancy Act U a bar to eooh an application. 1 O.W.N. 694, 
followed in 10 C.W.N, 44. 

An aaei^nee of a decree for maintenance has the right to execute the decree 
against the jadgmeut-debtoc in the earns manner as the original deotee-boldee and to 
realise by exeouiioD atteare ot maintenanoe as they fall due from time to time. 38 
C. 16. 


Tranefer of a decree for InJoBOllon,— 'Where a person obtains a decree^ for 
injunotion in reepeot of an easement right and subsequently tranefera the property to 
wbioh the right of easement ie appurtenant to a third person, so long as there is no 
tranefer of the decree itself the deoree-bolder is entitled to execute It. SI I.C. 643^99 
M.Ii.J. 693 : 7 A. 101. 


A tranefer of a decree by an on recogoleed transferee ie seldom objected to iu 
praotioe and ie reoognieed by the Courts as passing a good title, 33 I.C. 668 (M) ; 24 
I.O. 706; 9 A. 46; 73 I.C. 951. (But see 37 P.R. 1893). A transfer by the widow 
of the deceased deoree-bolder without obtaioicg a euooeeeioa oertifioate under 8. 4 
of the Quooeseioo Certificate’ Aot of 1889 is not valid. 37 P.R. 1893. 

Benami transferee. — When A purchases a decree in favour of B, agaiost O, in the 
name of D, A is the teal transferee and D is the benamidar or ostensible transferee. 
The benamidar transferee ie entitled to take out execution. 37 A. 414 ; 10 D.6.B. 280 ; 
62 I.O. 999 ; 43 I.O. 801 » (1918) M. W.N. 936 ; 40 M, 996 ; 78 I.O. 379 ; 48 M. 653. 
Acoording to the Calcutta High Court, the benamidar ie not entitled to take out 
exeontian. But if be has euooeeded in taking out execution (in oases where it is not 
brongbt to the notioe of the Court that the transferee ie the benamidar), the application 
for execution oan be oonlinued by the real transferee, ot will save a subsequent appli- 
cation of the real transfereo from being barred by limitation. 20 C. 888. 395 ; 16 C. 366; 
9 O. 327 P.O. ; 20 W.R. 305 ; 5 O.L-R. 263. See also 6 M.L.J. 31 ; 4 B L R. 40 
(But see contra in 9 C.'633 and 16 C. 365). Whenever the real transferee wknts to 
farther oondaot the execution issued out at the instance of the bonamidar, the proceed- 
inge iu execution up to that date are binding upon him, 21 M. 388. An assignee of a 
decree who is a benamidar of the real decree-holder assignee is entitled to take out 
execution in bis own name, at least in oases when no title to immoveable propertv is 
in question. (1910) M.W N, 2S6= 43 I, C. 801. When a deoree has been transferred 

to one person as benamidar for the real traneferee it Is the latter that has admittedly 

the right to apply under 0.21, r. 16. 21 M. 388, A person alleging himself to 

be the real aesignea of a deoree does not constitute himself a party to the snit by merely 
applying for execution. 2 C. 371. An assignment in favour of the wife ol a pleader 
for the judgment.debtore is a good transfer and oaonot be ooneidered as benami for 
the pleader as the pleader cannot be a party to the exeouticn ease. 22 O W N 491- 
44 1,0. 13. Where the ttansferee is the benamidar lor the judgment-debtor the execu- 
tion should be refused. 64 I.C. 944 ; 40 M. 296; 19 N.L.R. 181; 28 1 0 906 

A benamidar assignee of a deoree for mesne profits oan apply to the Court lor the 
asoertainment of mesne profile. 18 C.W.N. 460 — 20 I.O. 685. 

When the deoree holder is a Bank and it is voluntarUy wound up during the 
pendency of executiontproceedings. and amalgamated with another Bank under an 
agreement of transfer, there is a valid transfer. 88 I.C. 1016-1936 O. 417 An aselvn 
meat during the pendenoy of a suit, of the rights of the plaintifi iu whose favour the 
deoree is Bubscquently passed is not an assignment under O 21 r ifi » 

enable the assignee to ezeoute the decree. 1926 B. 406. A vendee of the property made 

1 3 
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redeemable by a decree oo payment ot a certain eum o( money 

doee not thereby become an afleignee of the whole decree by mere payment into the 
Court the amoant teqaited for redemption. 11 P.W.R- 1920. 

BBaiSTRiTION OP THE DEED OP TR4H8FER.-A deed ol ...iBam.nt of * 
mo.lgoge aeo.ee ie not oomtllleorily regiit.oblo oven ihongh .ho oone.ao.ot.oo fo. the 
“eignmont io more then Re. 100, the deo.oe not being immoveoble gtoperty. 

4B0 : IB. 967 1 9 k. 108. Bee 13 A, 89. 

TR4N9PEREB8 BY OPERiTION OP HW.-Tho holder of a oortlfloete of 

adminietratlon node. B. 7, Reg. VIII of 1837 ie « traoeforee by ope.ot.on of law. 

B. 368. 

Theoeetne qoe tmet to whom the truatea hea aaeigned the claim in reapeot of 
„.iora dHcee ie eubeegnently paeeed in favon. of the t.netee ie euoh a transferee (on 

Obtaining majority). 11 B- 506, 

ThelneolYenl to whom on annulment of ineolvanoy. the Official Aeaignee by order 
Oi rJnrt makes over the estate. 4 C.W.N. 786. When a tenet hae been 
invalid the owner, of tho properlie. are the traoelereos by operation of law. 3 Pa . 

L T, “si-a Pet’ aeelgnment by the ox trnetee le neoeseary in euoh a 

oa96 

« minor ancceedlng to the estate of hia father which up to the date whan it 
f.n into hie hands had been in the poeaeEaion of an execntcl* of the falher'a will an 
who as Buoh executrix had obtained a decree ia the tranaferee of each a decree. 16 O. 

347 ; 91 M, 353 ; 13 O.W.N. 633 

The narcheaer at an anctlon sale of a mortgage decree ia the traoeforee. 18 I.C . 
024^37 M.LJ. 161. Anaeaigoee of a decree which was obtaioedbya member of a 
?«!nt Hindu family and which waa aaalgoed at a family partition oan be oonaideted an 
ie ^nee b^pe” tL of law. 16 1.0. 637. A purchaser of the Jedgment-debtor-a 

daor^eo at an auction eale ie a tranalorae by operation of law. 19 I.O. 334 = 92 M.D.J. 
IRI- 16 0. 366; 16 M. 90 : 99 M. 318. An Official Aaeignee. m the oaao of an ineol- 
vent deotee holdet ia hie tcanaferee by operation of law. An attaching creditor la no 

°or ,nrpo.eeo. execn.ion under O. 31. r. '«• f "'"'iC llTs 

iotereet Of the deoree-holderwhoae rights he attaobea. 13 M.D.J. 997 17 .C. 3 . 

When a truet hae failed, the properties and their aooeeeoriee including decreea 
meet be held to have been reverted to the original owner who was competent to «eoate 
tho deoreoB without any express asaigoment from tho trustee. 4 Pat. L.T. 731-80 I.O. 
fifia The minor .on of a testator whose probate of a will ie revoked suooeede to the 
estate which was in the poaeeesioo ol the executrix under the will and there le a trans- 
,er w operetion ol low. 16 O. 317 1 31 M. 853 ; 1 N.L.R. 19. 

Tho oxoreaflioo ” operation ol law ’* must be understood to mean tha operation of 
, v,...«..,lmioistetod in Indian Courts. U B. 606. 619. The legal representative of a 

dweased deotee-holoet ie the traneferee by operation of law. 31 M. 77 J 9 Bom. ti.R. 
Vm%1 I 0 409-1933 N. 195. A eon of a Hindu father who has obtained a decree 
oartition against hie father for a fractional share ol whatever may be allotted to 
the father under another decree lor partition in a suit brought by the father against 
the ocnaroeDere. ie such a transferee. 13 U. 347. A person by being a deoree-holdac 
f the deoree-boldat does not become a transferee by operation of law. 1926 P. 390. 
There is nothing in O. 91, t. 16, prohibiting pereons, other than those mentioned in it 
from being treated as transferee deotee holders, 1926 M. 37l'-93 I.O. 1031. 
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8B8TRIOTBO RI8HTS OP TRIHSPBREBS OP DEORBES -» tran.f.,., 

molo to ^ it is not tha daty of (be court a«o 

To the afc,r asaigameot aad make the *B8ignee a party 

to the deorae. The abseooa of an applioatioo under O. 21, r. 16 is a mere 

deciding the validity of the ferans- 
er when the assignee wants to execute the decree. 4 Lah. L.J. 269-1922 Lah 396 

An applioation to a oourt by a transferee of a deeree to be substituted in plaoe of the 

Mcognition of the transfer will not be entertained eioepC on 

393 • Sl i n^Bn^' «eoat.on. 14 I G. 704 ; 14 M.L J. 393: 2 M.L.T. 339 ; 7 W R. 

d!L« a ^ . opplioation by an aaeignee of a decree for tranemleaion of the 

decree-holder ma^pat iL a 

petition to enter np satisfaotion of a whole or apart of a decree without putting in 
an applieaticn for execution. There is no neoeeasity according to the Code for the 

teoognising his assignment before doing so. 

12 M.D T. 692-17 I.O 617. If there is an assignment pending execution proceedings 

nothing in the code debars the Court from recognising the transferee as the person to 
« ®“ with the exeoition. The omission of the transferee, if it is an omieeion to 
i exeoutiou. is merely an error of procedure. 26 C 250 • 

O tl z ll L ’T d ^ ^ application under 

O. 21. r. 16 made during the pendenoy of exeouiien proosediage is not an applioation 

for Ireah exeoution but an application for the coatinuation of the pending execution 

o«e. 6 P IVT. 451-78 I.O. 766 : 6J I.Q. SO- 2 Pat. UT. 619. When the traneleree 

tie ind^ for arrest or attachment of property of 

deLie I- racognition of hie right to execute the 

decree, the applioation le legally inoompetent and abonld be rejeoted. 3i M 234 • 14 

M.L.T. 61-21 I.O. 609. An amendment of such an appIioatiL by adding a p * « 

lot exeoution caonot be allowed in appeal. 21 I.O. 609 : 17 C. 631 P.B. When oro- 

perty of the judgment-debtor is already under attachment, it is not neoessarv 

o'?* ® attachment. 16 a. 133 ; 12 B. L. R, 411 • 

23 A. 114. The assignee or transferee of the deeree cannot continue any oro! 

oeedings for the exeoution of the decree previously oommenoed. nor oan he institute 

fresh prooeedmgs for the execution of the decree unless he makes an applioation 
under O. 21. r. 16. 47 B. 643. appnoatioa 

Applioation to the court tbat^pasaed ;the decrae.^Wbou a deores of a auh 
court ,8 transferred to another disteiot for exeoution and subsequently the daoree 
IS assigned by the deores-holder. the essigaee must apply for execution of the daoree 

it w t » District Oourt to whioh 

It was transferred lor execution. The latter court has no juriadiotion to pass auy Trde.s 

in execution upon an applioatiou of the tranaferec. 25 a 443 An aonlmaU^ ^ 

made to the oourt to whioh the jurisdiotiou of the court whi;h pL"ed ^e aLr'^l. 
been transferred. 12 0.W.N.889. A transferee decree-holder may apply to 
which passed the daoree to send it for execution to another court. -26 M 26^^ 
An UQoertiaed adjaetmant oannot be oonsiJeted by tha ocurt as a ground for ' 

to leoogQisa the transfer. 51 I.C. 922 - 10 L. W. 179 The eri^tenfn ^ “fusing 

the irausfere?. Ts'S'lT 
.L.T. , 171,0. 323-13 M.L.T. 227. A transfareeisLaU apply for exeoutioa 
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to the Coart which passed (he decree e7ea (hough the decree has been traoeferrsd for exe* 
outioD to another court. 3 A. 383 ; 9 B.H.O« 46 ; 37 M. 331 i 33 C. 608 ; 38 M. 46& 
P,B.: 21 B. 456 ; 36 0. 974 ; 156 P.L.B. 1905 ; 6 C. 736 ; 36 Bom. L.R. 491 — 80 I.O. 
433 : 47 B. 643 ; 35 A. 443 ; 14 W.R. 65. The Court exeoatiog a tcaaeterred decree has 
no jurlsdiokioD to make an order for execution on an application b; a transferee ; euob an 
order ia illegal and liable to be set aside on appeal. 37 C. 488, 5 35 A. 443 ; 14 W. R. 66 ; 
9 B.H.C. 46 ; 3 a. 383 ; 11 0.0. 113 : 93 P.R. 1918 ; 17 M.L. J. 400 ; 71 I.O. 409 ; 47 
B. 643 ; 60 I.O. 423. The taheildar as revenue officer has oertaiu powers in the exeoU' 
tion of a decree by ejectment, but be cannot execute such a decree in favour of any one 
bub the person named in it. It is left foe the civil court who (taDsferied the decree lor 
execution to the revenue officer. 71 I.O. 409— 1923 Nag. 196. An application by a 
transferee of a decree obtained against a company which has einoe gone into liquida- 
tion for substitution of bis name as deocee-boldee under 3. 47 (3) of the C.P* Oode 

must in spite of tbe provisions of S. 171 of the Companies Aot be made to the 
executing court and not to the winding up court. 41 a. 433. Where an order of tbe 
Privy Oouooil was teansmittad under O. 45. r, 16, C.P. Oode. by tbe High Court to 
the District Court as the court which passed (be first decree, tbe latter court had 
juriadiotion to entertain an applioation made by an assignee of the deoree under O. 31^ 
r. 16 to recognise the assignment and to allow him to exeoutc tbe deoree, 88 M. 632. 
An omission to make au application to the oourt that passed the deoree is only an 
irregularity nob afieotiog tbe merits. 33 G. 458. 

Discretion of the Court. — Under tbe Cold ode the court had a disorotion to grant 
or refuse the ezeoution on suoh au application if that oourt thought fit, 15 B. 807 ; 
9 B. 179 ; 30 C. 388 ; 15 W.R. 383 5 13 W.R. 324 ; 38 M. 867 ; 8 M. 466 ; 
37 C. 498 : 15 C. 446 ; 4 B.L.R. App. 40 : 19 W.R. 355 ; 3 O.P.L.R. 46 ; 16 W.R. 

283. It had power to stay exeoution or to dismiss tbe application. 38 M. 357. Under 
tbe present Code the words ** if tbe oourt thinks fit are omitted from tbe old section 
and it seems that when the conditions required are satisfied, a transferee of a decree 
is entitled to exeoution as of right. 1 L.W. 206 — 23 1-0. 961. An uncertified adjust- 
ment oanoot be considered by a oourt as a ground for refusing to recogniee tbe trauefer 
of a decree and when the tcansleree deotee-holdec applies lot exeoution the oourt has no 
discretion to refuse exeoution on tbe ground tbat^ there has been an adjustment 
though not oettifii d to the oou ct. 54 I-C. 933—10 ij. W . 179 , 14 M. 169, 

Notice of the application to the transferrer and the judgment-deblor.— Notice 
of tbe application must be given to the ttaaslerrer and tbe judgment-debtor, and the 
decree ehall not be excoutod until the court has heard their objeotions (if any) to the 
execution {proviso to t. 16). If no notice ia given the oourt has no power to execute. 
9 A. 46 ; 118 P.L R. 1917 — 39 I.C. 953 ; 5 Pat. L.J. 390 — 67 I.C. 360 ; 6 I.C. 363 — 11 
C.L i. 364 ; 23 W.R. 235 ; 31 B, 802 ; 56 I.O. 4G1. When the judgmont-debtor is dead 
(he uotioe shall bo given to hia legal representative. 11 B. 737. The notice must be issued 
by the court ihat passed tbe deoree and not by tbe oourt to which the decree is sent 
for execution. 3‘J 0. 335. Wbeo the judgment-debtor does not object to the first 
applioation for exeoution of a deoree on the ground of non-setvioa of notios on the 
ttansfotcet, he cannot take euob objeotioa when a subsequent application for execution 
ia rnade. *5 Pat. L J. 639-67 I.C. 707. The ptovisions of O. 21. t. 16 are of 
a mandatory nature and a non-oompliaaoe with them renders all prooeedings in exeon- 
tion void. 3 Lah. 230 . 36 B. 68 ; 0 A. 46 ; 78 I.O. 766-5 P.L.T, 461 ; 66 I.O. 461 ; 
notioe, not of the assignment, but of the execution proceedings taken by the assignee 
muet be given to the jugdment.dobtoc and tbe tranaferter. 3 Pat. L.T. 619—63 I.O. 30. 
When a decree-holder transfers his interest the deoree oannot be executed until notice 
has been served upon the assignor in aoootdanoe with t. 16. The faot that a notice 
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.#DtpoKting to be under 8 . 168*B (a) of the B.T. Aot, has been shown to kbe assignor 
e?ill not dispense with the neoessity of complying with this rule. When a party bad a 
plenty of time to comply with the provisions of law oontaioed in the rule, but bae omitted 
- to do BO, he has no absolute right to insist upon an adjournment in order to allow him 
to rectify his own omission. 67 I-C. ad0a(19ai) Pat 1. When it is shown that the judg' 
ment-debtor had notice of the application for execution by being present when the peti> 
tiOD foe substitution was being oonsidered by the court, the mere fact that a written 
Dotioe was not served on him will not nnllify the proceediogs. 6 Pat. L.T. 461 — 7S 
I.O, 766. It cannot be supposed that the legislature intended tbe transferee’s rights undeo 
a decree to be annulled by the death of the judgment-debtor or the transferrer and the 
.consequent impossibility of serving him with notice. 11 B. 727. Rule 16 requires notice 
of the application for execution and not of tbe aaeigoment to be given to the transferrer 
and tbe judgment-debtor. Therefore when tbe assignee applies during tbe pendenoy of 
the execution case to oontinue it, he does not apply for freeb exeoution and no cotioe 
under the rule is neoesaaey. 5 Pat. L.T. 451—78 I.C. 766. The object of the notice is to 
enable tbe traneierree and the judgment-debtor to raise such objeotious as regards the 
assignment ae may be available to them. 4 Pat. 129 — 86 I.C. 664—1926 Pat. 449. No 
notice can be served unless tbe representatives are brought on tbe record, 80 M. 641. 
Tbe notice must bo issued by tbe Court which passed the decree. 29 O. 236. A judg* 
ment-debtor who fails in an execution ptooseding to object to the execution on tbe 
ground that notioe of tbe transfer of the decree and of tbe execution prooeedings has 
not been served on the transferrer, cannot object in any subsequent proceeding. 57 1«C> 
737-5 Pat. L.J. 639. 

INQUIRY INTO THE OBJECTION. ~Oa tbe objection of the judgment^debtor 
the Court should eoquiro into the objeotion, otherwise the order is liable to be set aside. 
23 I.O. 951. Aa attaohmaat made before bearing the objections of the judgment- 
debtor is unlawful. 13 Bom. L.R. 973 — 36 B. 58. Ae between the assignor and tbe 
assignee tbe assignment (bough eSected in fraud of oreditors is good and bioding. 
Tbe proceeds of exeoution will be euojeot in tbe assignee’s bands upon trust for the 
creditors whoso rights were sought to be defeated by tbe assignment. Tbe ottaebing 
oredibota are entitled to an adjudication on the assignee’s rights to execute. 17 I.C. 323 
— 13 M.L.T. 227. Tbe aasigoment in writing may be pcDduoed after the execution 
petition is already put in and tbe defect in tbe application is cured thereby. 13 Bom. 
L.R. 22, A person to whom a decree is transferred must prove hie title to execute 
it if his title be disputed. The burden lie on him. 6 W.R. Mis. 126. It is net open to an 
OEQcial Receiver to object to the execution of a decree by a person to whom it has been 
transferred under O. 21, r. 16 on tbe ground that tbe traneler was void under 8. 37 of 
tbe Ptovinoiol loeolveooy Aot. 39 I.C. 231. It is oompebent bo the trausfettec before 
exeoution ol the decree to raise tbe question that the execution proceedings were 
fraudulent and bad been brought about by collusion between tbe decree-holder and 
ths judgmeot-deblore (who had parted with them) and that the decree bad been satie* 
.fled before tbe sale in exeoation. 91 I o, 938—18 C L.J. 9C4. When a transferrer of a 
decree who was only a bsnamidar lot one of tbe judgment-debtors by whom the 
deoretai amount bad in fact been paid, applied for execution of the decree a plea by 
tbe other judgment-debtors that the transferees had no title to execute the decree is 
nob barred by O. 21, r. 2 (3), 40 M. 296. Whereon an application by the transferee 

to have his name substituted as deotee-holder. no objeotion is taken by tbe judgment- 
debtor as to the validity of the transfer, tbe judgment-debtor will be precluded from 
questioning the validity of tbe transfer on an applioation by tbe tranaferee for execution 
of the decree, 38 A. x89 : 93 I.C. 286— 12 A. L.J. 206:80 I.C. .729 — 22 A. L.J. 928. 
Smilarly it no objeotion is taken as to tbe legality of service of notice on the transferree 
under this rule be oanoot take mooh objeotion in subsequent proceedings. 6 Pat L J 
699. 
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A OEORBE FOR THE PAYMENT OP MOHEY.-When a decree for the 
payment of money against two or more persons has been 
transferred to one of them it shall not be executed against 
the others. (Proviso to r. 16). 

28 I.C. 906 ; 20 I.C. 569. 

The cxpressloD signifieB a peteooal decree for (he payment of money agaiset (wo or 
more persone jointly. Where a mortgage decree calls upon all the jodgment-debtoiB, 
ooneistiog of mortgagors and transferees of equity of redemption without obetruotion 

to pay op the decretal amount and directe that upon their failure to do eo (be mort- 
gaged property will be sold, the decree is not a personal decree. 16 0«W.N. 132 e>i 3 
I.C. 70. The aoeond proviso refers to a decree for money personally due by two or 
more persons. Is does not refer to a oase in which nothing was due from the assignor 
of (be mortgage decree pereonally and be was made a defendant in a suit upon the 
mortgage only by reason of bis having become the owner of the mortgaged property 
in execution of a money decree against the mortgagor. 11 C. 393, The expression is 
not restricted to personal deccse for money against two or more defendants. 19 N.L R. 
161. A mortgago deocee is not a decree for the payment of money. 1936 M. 623“93 
I.C. 56. For other oases of money decrees, sec under other chapters. 

When the whole decree has been transferred to one of the judgment debtore. 
tbe dc-oree is wholly extinguished and the transferee cannot execute the decree against 
other judgmeot-iebtors. The remedy open to the transferee ia by way of a suit 
against the other judgment-debtors for contribution as if the decree hod been satisfied 
by bin). Tbe rule bars tbe remedy by way of execution and not the other remedy, 
32 B. 195. 197 ; 9 W.R. 330 : 5 A. 27 ; 20 I.C, 569=18 O.W.N, 113 ; 28 I.C. 906 
3 I.C. 635. 

When an interest of one of the decree-holders Is transfsrred to one of the 
judgment-debtore the decree is extinguished to the extent of tbe interest so trans- 
ferttd. 26 W,R. 343 ; 6 A. 27 ; Cl P.R. 1910. 

When a decree -is passed against two or tuoce persons but their llablllly 
la not joint, any judgment-debtor who is a transferee of (he whole decree may get the 
pact which ia only against the other judgment-debtor, executed. 32 B. 195. When a 
decree is passed against two or mote pscsons, but in a representative capacity 
against any of them, the rule does not aHaot the intereete of such representative as 
traneferse, as tbe rule applies in cases of only personal decrees, A representative of 
the judgmeut-debtor against whom a decree is passed and who gets the whole decree 
transferred to bimselt may execute tbs romaioing portion recoverable from other 
judgment-debtors or their estate. 31 B. 306. But see 43 M.L.J. 761. 

IN THE CASE OF DEOREBS OTHER THAN THOSE FOR PAYMENT O 
HONEY.— The transferee judgment-debtor has the same rights as a stranger transferee 
iu tbe decree and can execute it against tbe other judgment-debtors to tbe extent of the 
liability which is not satisfied. O' course be oanoot execute loz bis own share of liability 
under tbe decree. 27 C.L.J. 110 = 41 I.O. 269 ; 7 W.R. 186. In tbe ease cf mortgage 
decree the principle mentioned above presoribed for money decrees has been applied in. 
10 A, 670. Tbe rule does not apply to a mortgage decree for sale wbiob in essence is not 
a money decree. 47 M.L.J. 434 = 82 I.C. 946 ; 41 1 C. 269 ; 16 O.W.N. 132 ; 11 O. 
893 ; 1 1.0. 685 ; 47 M. 948. A benamidar for one of the judgment-debtors in amoney 
deoiee cannot execute the decree to the extent mentioned above. 46 M. 206 ; 64 I.O. 
944 ; 19 N.Ii.R. 161 = 78 I.C. 879 ; 2 U.P.L.K. 43- 54 I.O. 944 ; 31 U. 888 ; 
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4 L.W. S34»36 I.O. 634 ; 43 761-16Ii.Wi 766. O. ai. r. a is no baz to the 

teoogoitioa of an adjustment of the deozee in oases like these. 43 M.Ij.J. 76I"«16 I/.W. 
7fi8 : 40 M. 396 ; 4 O.W.N. 634. 

RIGHT OF SUIT. — A transferee of a decree whose applioation toe exeoution is 
rejeoted on the ground that the transfer is not valid has a right to faring a regular suit 
for a deolaratioo as to the validity of the transfer. 8uoh a eui6 ie not barred by B. 47. 
36 M. 364 ; 30 A. 539 ; 16 0. 187 : 13 O. 105 ; 98 M. 64 : 98 M. 357. A joint judg- 
ment'debtor obtainiog the transfer of the decree (or payment of money in his name 
oannot exeoute it. Hie only remedy is to sue hie oo*debtors for oontiibution. 44 M. 
834 ; 6 N.W.P. 1. No suit will lie to establish a right to exeoution when an order 
dlemiasing an applioation under this rule has been allowed to become final under 
B. 47. 16 M.Ii.J. 97 : 98 A. 613. 


EQUITIES iM FAVOUR OF THE JUDGHBMT-DEBTOR.— Every trans- 
feree of a decree shall hold the same subject to the equities 
(if any) which the judgment-debtor might have enforced 
against the original decree-holder. (S. 49, C. P. Code.) 

0&8E8.~A obtaiQ6d a decree against B and having got payment oat o( Oouet, 
eatiflfaotioD was notreoorded* O got the decree eabeeqaeotly transferred to him with 
knowledge of the eatisfaatioD oat of Court. O had no right against B either in exeontioD 
prooeediogs or bj waj of a regular euit* 4U Mi 338* II the jadgmeot^debtor has the right 
of equity to set off hie oroee^deoreo agaiost the transferrer under O. 31, r« 18 ; the 
traneleree will bold tbo decree subject to that right or equity* 1 F.B» 33« 

A obtains against B a fioal decree for sale on a mortgage* Afterwards 0 purohaeed a 
part o( the mortgaged pioperty at an execution sale in execution of a simple money* 
decree against B. Then C purohaeed from A the mortgage*decree and then proceeded 
to execute it seeking to realise the whole amount by sale of the reeidue of the mort- 
gaged property remaining in the hands of B. Held that iu coosequeooe of the vesting 
of the mortgagee's interest in a person who has acquired a part of the equity of redemp- 
tion the deorse was extinguished pro (anto and could be executed only fer the balanoe 
of the amount loft against the reeidue of the mortgaged property. 4 3 A 644, A deoreo 
being aseigoedi the judgment-debicr dspoeited the money in Oonrt aod^ in exeoution 
of a decree wbioh the judgment-debtor bad against the assignor, attaobod the same in 
Court ; held that he was entitled to do so* 19 N.Xi«R. 161. A transferee stands in the 
Bsms position foe exeouting the decree as the original deoree^holder. 11 B. 727 ; 7 W K. 
105; 29 W.R. 236. But see 13 1*0, GS9 ; 18 I.C. 97 : 17 1,0. 323. A obtained a 
decree against B for a certain amount* B then eues A for a sum of money. Pending 
B's suit O obtains a transfer with notice of the suit, A decree is then passed for B in 
bis suit against A. C applies for exeoatioo against B for the whole decree against him* 
He is not entitled to execute for more than the difiereooe between the two deoreesi as 
the transfer was taken with notice of B's suit* 16 0. 619 ; 26 M. 428. A transferee 
merely oooupies the position of the transferrer relative to the judgment-debtors and 
takes the decree eubjeot to the same rights of equity and set ofi as those under which 
it was held by the transferrer. 2L W.R. 141 ; OudL 8*C. 131 ; 7 I.O, 66 ; 12 I.C* 206 ; 
19 W.R. 86 ; 18 W.R 442 ; 10 W.R* 92, P,B. ; 16 C. 6l9 ; 6 O.L.R. 498 5 27 A, 460. 
Assignment takes efidct only on notice to the judgment-debtor as against him and is 
subject to all equities arising prior to the date of such notice, 96 M, 490, A transferee 
of money-decree obtained by a moitgagee is prohibited from eelling the mortgaged 
property In execution ol such deoree, as the transferee by virtue ol B. 49 and O. 91| r. 18 
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takee the deocee eabjeot to the oooditioas provided in 8. 99i T-P« Aot,*81 M. 33 S 9 Boixi> 
Xi.Rt 798* The aBsigoee takes the decree subjeot to the eqaitiee or limitatioDe attaob* 
ed to it. 10 M.Ii.J. 911. A sabaeqaent traoeferee for value is DOt boaod by unoertified 
paymsote made to the ItaDalerrer before the date of traueferi 33 I.O. 71i Tbe traDSferee 
of a portion of an indivisible decree ie not entitled to take out execution for tbe 
portion traneferred to him. 36 A. 901 ; 15 P.R. 1917. But if tbe whole deoree is 
executed there can be no objection to its execution by the transferee* 17 C. 341 . 15 
P.R. 1917. 


LIABILITY OF TRANSFEREE FOR COSTS OF APPEAL.— The Court baa 
jurisdiotion to mak^ a teanalecee, who has been made a party respondent, liable lor 
the ooBta of tbe euit ab iniiiJ. if he hae been a respondent at hie own desire or if he 
Bupporta actively tbe deocee. A transferee who takes no steps to support it must not 
be burdened with costs. 20 B. 167. Where a decree for ooete of tbe High Court was 
aasigued aod costs recovered, but the decree was teveteel in appeal to tbe Privy 
Council with ooets in all the Oourte. the decree-holder had no cause of action for a 
suit against tbe assignee to recover from him tbe ooets realised by him in the manner 
desoirbed abov6» 24 288. 

Where A assigned hie portion of the deocee to B. a joint decree-holder, aod the 
Court recognised tbe latttr as the transferee under O. 31, t. 16 I but on the former 
applying to the Court the oc4ec cl recognition was reversed and before tbe order of the 
appellate Court which tevetaed that of the lower Court a payment wae made to the 
assignor A. it wae a valid payment aod tbe aBsignee could not realise the amount. 

29 P.R. 1B71. 


EXECUTION BY TRANSFEREE AND SUCCESSION CERTIFICATE — When 
two deoceo-boldere were awarded a certain sum under a decree jointly and certain other 
earn severally, then so far as tbe 6tst is ooooetoed, the surviving decree-holder after the 
death of tbe other can execute tbe deoree, but so far as regards the eum awarded 
severally the decree cannot be executed without tbe production of a suooession certifi- 
cate. lOO C. 378. 


BIGHT OF TRANSFEREE TO A REFUND OF CONSIDERATION.— When the 
Ooirt refused to recogeiee a transfer on the ground that tbe 

the transferrer is liable to a refund on a suit being lodged against him. 16 M. 336. 
By the aaaignmaot of the decree in writing, tbe property in tbe decree passes to the 
transferee and tbe decree is no longer liable to attachment ae that of the ttansferrer. 
The assignee oannot fall bick on the original oooeidecation and cannot bring a suit on 
its basis while igaoting and repudiating the assignment. 33 M. 63. When the deoree 
13 already attached «t the time of applioatioo for teoognuion as a traneferee, the 
transferee is entitled to sue the transferrer for oompensation. 30 M. 157 ; see also 6 

M.L.T. 260. 


III.-AGAIN8T WHOM EXECUTION MAY BE APPLIED FOR. 

THE JUDQNENT DEBTOR.— O. 91. t. 11 (D provides tbat the application foe 
execution must ooDta.a the name of the person against whom tbe applioatioo is made. 

Judgment-debtor means any person against whom a 
decree has been passed or an order capable of execution has 

been made. (S. 2), 
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When there ia one jad^nent-debtOF, the deoree may be ezeouted, againat him. 
Wheo there are two or more jadgment'debtors the deoree may be ezeoated againat any 
one of them when their liabilities are joint, or in other words, the deoree is jointly 
passed against them. 11 C.L.7. 364. Bnt if the liabilities of eeveral defendants are 
defined and determined by the deoree it may be ezeooted against them to the eztent of 
their xespeotive liabilities, A deoree makiog the defendants jointly and aezerally liable 
is a joint deoree, 30 W*B. 31. A joint deoree always remains saoh notwithstanding 
any aot or oondnot of the deoree-holder. 6 W.B, 133 ; 13 W.R. 138 , 17 W.B. 197 ; 
SO W.R. 31 ; 13 W.R. 304 ; 3 W.R. Mis. 19 : 8 W B. 301 ; 5 W.B. 9 ; 16 W.R. 49 ; 
6 O.L.R. 313 {oontra in 3 Hay. 397 and 11 W.R. 176, where it is faeld that when a 
deoree-bolder prooeeds against eome only of the defendante as i( they were severally 
liable, the efieot of the deoree as to its being a joint one is destroyed). The faot that 
one of the judgment-debtors paid bis share does not relieve bim of tbe liability of the 
payment of the rest. 1 Agra Mis. 14, A release of one of tbe judgment-debtors does 
not release the others. The deoree-bolder oan proceed againet any of tbe other judg- 
ment-debtors. 11 1,0. 160 ; 39 M. 618 ; 14 O. 163 ; nor does it relieve tbe former from 
liability to oontribate towards others. 11 I.O. 460. A deoree-bolder who obtains a 
simple money -deoree oan show in ezeontion that the decree was obtained against tbe 
judgment-debtor in bis oapaoity as manager of the family. 16 O.P.L.R. 19. A deoree 
against a dead person cannot be ezeouted againet his representative. 66 I.O. 149al6 

N. L.R, 138. There must be some one on tbe record representiog tbe deceased for eze- 

ontion to issue against tbe deceased person. 66 P.B. 1867 : 7 W.R, 63 : 19 A. 837 ; 
16 M. 399 ; 13 A. 440 ; 13 M. 311 ; 6 M. 180 ; 33 M. 119 : S l.C. 339^7 M.L.T. 

370 {contra 36 B. 337 P.Q. and 6 A. 366 old law ; 33 O. 683). 

Benamldar.— Bzeoutioo cannot be taken out against a benamidar of tbe judgmeot* 
debtor. 14 O W.N. 774, 

Wben one of the Jadgment-debtors is made to satisfy tbe whole deoree, bis 
remedy against the other judgment-debtors is by a regular suit for oootributioo. 8 O. 
L R. 34. 

Bxeontlon against a minor.— A guardian ad litem of a minor defendant 

appointed in the suit does not oontinue as suoh without a fresh application during 

ezeoutiOD prooeedinge. Where a decree is sought to be ezeouted 'against a minor whose 
estate ie under the management of tbe Court of Wards and tbe manager of the Court of 
Wards appears and asks to be appointed as guardian ad litem, he should be so appoioted 
as guardian ad litem under 8. 51 of tbe Bengal Court of Wards Act. 84 l.C. 68^38 

O, W.N, 963. An application for ezeoution, against minor judgment-debtor represented 
by his guardian ie in aooordanoe with law even though no separate application ia then 
made lor the appointment of tbe guardian. 48 l.C. 415; 48 1.0.345. 

A mortgage deoree cannot be ezeouted against some of the owners of equity of 
redemption. 47 l.C. 907. 

EXECUTION AGAINST THE LEGAL REPRESENTATIVE OF THE 

DECEASED JUDGMENT-DEBTOR.- (1) Where a judgment-debtor dies 
before the decree has been fully satisfied, the holder of the 
decree may apply to the Court which passed it to execute 
the same against the legal representative of the deceased. 

(2) Where the decree is executed against such legal 
representative, he shall be liable only to the extent of tbe 

14 
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property of the deceased which has come to his hands and 
has not been duly disposed of ; and for the purpose of ascer- 
taining such liability, the Court executing the decree may of 
its own motion or on the application of the decree-holder, 
compel such legal representative to produce such accounts as 
it thinks fit. (S' 50, C.P. Code). 

SCOPE. ~TbiB eeotioD applies to tepreBeofeatives alter the deotee te passed against 
the judgment-debtor. 38 M. 3Sl ; 7 U. 355 : 13 A. 440, F. B. ; 17 A. 163 ; 65 1.0. 449 ; 
(6 M, 180 and S3 M. 119 are no longer good law cadet the present Oode). The rights 
of a decree-holder andec this seotion are not aSeoted by 8. 104 of the Probate Act which 
directs debts to be paid equally and rateably out of the assets, 93 M< 194, This 
seotion does not authorise an applioation by the representativa of adeoeaaed judgment- 
debtor to be plaoed on the record. 36 M. 361. When the judgmsnt'debior dies dur- 
ing the pendency o( execution ptooeediogs it is not oompulsoty upon the deoree-holder 
to have the heirs brought upon the record on penalty ol the deocee abating. It is open 
to him to apply under B- 50, O.P. Code, lor ezeoution of his decree as against the beire.^ 
There is nothing in the C.P. Code whioh lays it down that the Court oannot on the 
deoree-holdec'e application bring the heir of a judgment debtor upon the reoctd in 
execution prooeedings and oontinue the same against him, Hot is there anything in the 
law whioh lays it down that on the death of the judgment-debtor any pending 
ezeoution proceeding shall abate. 43 A. 670. B, 60. C.P. Code is imperative only 
when no execution is pending and the deoree has not been fully realised, 70 P.R. 
1097. When exeoutiou ptooeediogs ore onoe oommonoed against the judgment-debtor, 
they oan be oontinued after his death by eubiti.utioo of the name of the legal 
representative in plaoe of that of the judgment-debtor in the applioation for execution. 
It is nos neoeseary to file a fresh applioation. 34 6. 142 ; 3 I.O. 16. 


LEOiiL REPRESENTATIVE.— Legal represeutabive means a 
person wbo in law represents tbe estate of a deceased person, 
and includes any person who intermeddles with the estate of 
the deceased, and where a party sues or is sued in a repre- 
sentative character the xjerson on whom the estate devolves 
on the death of the party so suing or sued. (S. 2 (11), 

C.P. Code). 

When the judgment debtor dies and the stranger takes posiesBlon of his property, 
the deoree m-^y be exeoutod against him. It was otherwise under the Code ol 1883. 17 
M. 186 *, 116 P.R. 1913 1 30 0. 1044 ; 4 0. 3 J3 ; 14 M, 454 ; 49 P.L.R. 1906 J 9t B. 639 : 
4 O. 143, F.B. : 4 C. 343. When upon the death of the judgment-debtor poseession of bis 
pcoporty is taken by a retiduary legatee under his will and suoh legatee applies for 
letters of administeatioD with the wjll annexed, the deoree may be executed against 
him. though the lottere of administration have not been granted to him on the date ol 
the order of ezeoution, because he is in possession of the estate ol the deoeaaed. 80 0. 

1044. 

A District Judge who has under 8. 64 ol Aot II ol 1874 taken posaesatoo ol the 
assets ol a deceased person is not bis legal lepresentative. A.W.N. <1899) 391. A deotee 
gainst the teptesentetive of a kavilagom is binding upon his anoeeBtov and hi* 
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kavllft^oin. 16 M, 453. Tarwad property id the bande of Ibe keiDaTaD's Buooeseoi ia 
not aesets of the deceased io tbe beads of the ■aceetior to the Tarwad in order to 
Fatiafy the decree agaicafe tbe karoavan. 5 M. 333. 

A BOO OP a lineal desoendant in a Joint Hloda family is a representative of his 
father under 8 63, O.P. Code. 34 O. 643 F.B. I 1933 P. 143 ; 45 A. 456 ; 43 B. 54. When 
a decree is made against a widow personally, the widow’s reversioners are not her 
repreaeotatives. 13 C. 4SS. Eseoution cannot be allowed against the widow’s per- 
sonal property on a deoree paaaed against the husband. 19 A. 336, 

Menifaert of a joint Hindu family are not the legal representatives of a deoeased 
member of such a family. 43 B. 504 ; 31 0. 334 ; 18 O. 167 P C. ; 37 M. 106 ; 31 I.O, 4 ; 

> 33 M. 433 ! 40 B. 539. Ou tbe death of a Hiodu heiress after institution of 
a suit loc recovery of possession of property belonging to the last male owner, the 
reversionary heirs of suoh male owner are her legal representatives. 33 A. 15. When 
a Hindu widow ezeouted a release deed in favour of reversloaers who agreed to pay tbe 
judgment-debt due by her, they oan be brought on the record, after her death, as bet 
legal representatives. 23 C. 464. On tbe death of a Hindu leaving a obildless widow 
and a separated brother, tbe widow is the legal representative until one is appointed 
to the estate of the deoeased. 8 B.H.C. A.O, 97. When a Hindu died leaving a widow 
and a brother and tbe brother took poaaeseion of the deceased’s estate during the 
widow’s lifetime, the brother was liable as legal representative of tbe deoeased. 3 Ind. 
Jur. N.8. 334. Tbe member who succeeds to the co-parcenary property does not do 
so as tbe heir or legal representative of his predecessor, and cannot be said to hold his 
assets. 34 4. 79. Under the Hindu law, a step-mother is no heir nor is tbe sister 
an heir except In the total absence of all the heirs. 6 W.R. 161. A nephew taking 
by survivorship is not liable under 8. 63, O.P. Code, as legal representative. 78 I.O. 687. 
When a decree is passed against one of the two joint brothere and he dies during 
execution but before sale, hie legal representative is bis widow and not tbe surviving 
brother, for if it were still undivided property it would go to tbe surviving brother by 
survivorship, 1L\ B. 636. 

The widow of a deceased Unbaraniadao who retains poseessicn of tbe estate of 
the deceased in lieu of her dower is a legal representative of the deceased, 89 I.O. 634 
“•1935 O. 615. A Hindu widow, although aha takes in some reepeots only a qualified 
interest fully represents that estate and (he succeeding heirs will be bound by a deoree 
properly and fairly obtained againet the widow. Bimilerly they will have tbe benefit 
cf any deoree obtained by her. 98 C. 63G (followed in 20 A. 341.) When a Hindu 
during the lifetime o« bis deosasod brother (debtor) lived separate from him io a sepa- 
rate dwelling house tbsir branches also being separatsi the former was not tbe legal 
representative of tbe latter. 23 W.R, 931. 


HINDU EONS AND OR ANDsoH s.- For the purposes of Ss. 50 and 
')2, property in the hands of a son or other descendant which 
IS liable under Hindu law for tbe payment of the debt of a 
deceased ancestor, in respect of which a decree has been 
passed, shall be deemed to be property of the deceased which 
has come to the bands of the son or other descendant as 
jhis legal representative. (S. 53). 
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The BODB o( a mitakabaea family have beeo mado by expreas eaaotmeQt under 
fi. 53 of (be Oode, (he legal repreaentatives of (beie fa(bee in cespeob of the property 
wbioh desoeods to (bem noder the Hioda law and which ia made liable for the eatls* 
laotion of the deocee passed by the Court. 1933 F. 143. It ia only the son or lineal 
deeosDdant of a deceased Hindu (bat oomee within the scope of 8. 63 of the Oode, and 
(here is no obligation on the part of any other oo>patoener who has acquired rights by 
BUrvivorahip to pay up the decree debts of the deceased oo-paroener, 45 A. 455; 42 B« 
64. Anoeatral property in the hands of a Hindu son is the aesets under S. 53 G.P. 
Code. 34 0. 643 ; 9 I.O. 648«9 MX.T. 491; 90 B. 386 ; 11 B. 37 j 33 B. 39 ; 7 M. 
339; 6 M. 334 ; 34 M. 689 ; 1 I.A. 331 F.O.; 37 M. 689 ; 19 W.R, 333 ; 93 W. R. 137 ; 
10 M. 383 F.B. When ancestral property in the hands of the son is made liable under 
8. 53 Q. P. Oode for the debts of the father, the faot that the eon dies eubsequeotly 
and ezeoution is sought against bis heira and legal represenkatiTes does not aSeot the 
operation of 8. 63, as making the property in queation any the loaa the fathor’s property 
for the purposes of 8a. 60 and 52 of the O.P. Oode. 34 I.O. 380 = (1914) M.W.N. 354. 
If the son objeots that the debt ia immoral be oao do so in execution, 20 B. 385 ; 11 B. 
37 ; 33 B. 39. A debt arising out of a deocee againet a Hindu father for damages for breach 
of contcaot to sell property which turned out to be inalienable property ie not an immo* 
ral or illegal debt. 6 B.L,R. 150. The bare tact that the father in a joint Hindu family 
oonsiating of himself and hie eons makes in favour of the aon a dead of gilt of certain 
property does not aQocd any primi /ncia evidence that the propscty was not anoestcal 
property of the family. A W.N. (1877) 74. If the decree ie not (or an immoral or illegal 
debt against the deceased judgment-debtor the eon ie liable to the extent of the 
property taken by him by survivorship. 90 B. 986 ; 33 B. 39 ■ 34 0. 6l9 F.B.; 7 M. 339 « 
12 W.R. 333 ; 33 W.R. 197; 71 I. C. 417«1933 A. 134. A decree passed against a 
member of a joint Hindu family is capable of execution against his son, though he left 
no self-acquired property and the son took anoeatral property by aurvivorahip. 34 C. 
642 F.B. 8. 63 ia new in the present C.P. Oode. It hae been added in order to aet at 
teat a question on which the various High Ooucta wore divided in opinion. According 
to the Allahabad and Madras High Courts a decree oould not be executed against 
anoeatCAl property in the hands of the son and a regular suit wae to be brought agaicat 
the sons on the basis of their pioua duty to pay tbo father’s debts. 6 M, 323 ; 13 M, 
366 : 16 A. 449 ; 38 M. 106 ; 11 A. 303. A contrary view wae taken by the Bombay and 
Oaloutta High Coucte which is adopted by the eection. 23 B. 335 ; 33 B. 39 ; 34 0. 643. 
It is not with respect to every property that a Hindu son oan be said to be the legal 
representative of hie deoeased joint father. A Hindu eon may be a legal cepcesoo- 
tative with ceapoot to a certain properly and he may not be one with tespaot to another. 
When the father of the deceased father ia alive at the time of the death of the 
deceased, tbo joint family of which the deceased is a member ie not liable to dlaobarge 
his debt. Hence the otuoial date for Qndiug out the liability of a certain property ie 
the date of the death of the deoeaaed. The property which waa liable to attachment 
at the date of death of the judgment-debtor ia truly the property liable, and nob the 
property which may bo found liable at the date of attachment. The only property 
which the father could sell in hie lifetime is, under Hindu law, the property that omid 
be pursued by hie oreditora alter hie death. 1936 4. 930*91 I.O. 785. 

Section 3 (11) includes within its soope any person who Intermeddles with the 
estate of the deceased and hence the intermeddling oven with a part of the estate makes 
him liable to the extent at any rate of the property taken posaesaion by him. 115 P.R* 
1913* 42 I.O. Pat. 86. A person waa a grove-holder and a tenant in a 

village and posaessed a dwelling house in the inhabited site of the village. Ha died with- 
out heirs, The grove and the materiale of the house passed to the Zamindar by onatom 
aa ownet'of the aoil. It waa htH that the Zamindar waa not the legal represantatlvo 
of the deoeaaed. 33 I.O. 969 = 1 O L J. 86. A deceased person would not bo repeeaented 
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by the commanding officet acting ander S. 177 of Act V of 1869. 65 P«B. 1B70« A 

reptefleotative meaoe a person who In law repretenfea the estate of a deoeased person. 
Heooe a creditor has a right to sue the repceseotativea of hie deceased debtor, and of- 
obtainiog a decree against him if he can prove that there are assets of which they may 
become possessed and though it is not proved that assets have come into their bands, 
83 A. 414. An execotor d» son tort is a legal representative of the deceased debtor 
within 8. Q (11) o( the C.P. Code and is liable to be brought on the record under that 
section on the death of the defendant. 60 1.0. 961. 

Heirs of an intestate are bis legal representatives. 4 O.L.R. 163. A decree 
against a male proprietor govetoed by oustomary law may be executed against the 
ftOQdGtcdl Idodcd property left in ibd huDde ot (be widow who bas oome into poeeeseiOD 
on the usual life iutereet. 39 P.R. 1916. The properties of a deceased receiver in the 
hands of hie legal representative are the estate in the hands of the latter and are liable 
to sale in execution prooeedioge and not by separate suit. 39 M. 484. 

The purchasev of the bnalness of a firm against wbioh a decree has been passed 
is not the Itgal representative of the firm. 30 C. 961 ; 31 M> 434. 

A transferee psndenfe liie ie not a legal leoresentative of the transferrer. 4- 
M.L.T 190. When the holder of a non-transferable occupancy rights dies, crops 
growD by tbe successor cannot be attached in execution. 9 N.L.R. 137. 

Official Asslgoee. — Where there has been an attachment before judgment and tbe 
property of the judgment-debtor subsequently becomes vested in tbe Official Assignee 
iu ineoWenoy previous to tbe decree tbe vesting order will prevent such an attaching 
creditor for executing bis decree against tbe property. 10 0. 160 P.B.; 8 M. 564 1 20 
B, 403. When there is a legal repreeentative on the record, a third pereon cannot be 
put on the record merely because he is in poBsession of tbe property. But tbe creditor 
oao follow tbe debtor’e property in suob person’s possession through tbe legal reprsEen* 
tative. 3 O.L.R. 487 : 10 C. 713. 

SacoeBSlve deaths of the legal repreientatWei. — If a legal representative of the 
judgment-debtor against whom execution baa been taken out dice before the deoiee ie 
fully executed, it may be executed against hie legal reptesentative to tbe extent of the 
assets of the original judgment-debtor that might have acme into his bands. 92 A. 
367- When execution is taken out against tbe widow of tbe judgment-debtor. a person 
who sells his property with ot without tbe widow’s ooneant is liable foe the same. 11 
l.A. P.O. When the execution of a decree is taken out against the widow of the judg- 
ment-debtor and A applied to be substituted aa defendant on the ground that tbe real 
Judgment- debtor was tbe benamldar for him, tbs beire.of tbe latter are liable. 8 
W.R. 101. 

A widow Is the representatlYe of her insolvent husband after hie death aud tbe 
exiatenoe of a vesting order does not afleot her position as suoh representative. 92 0. 
259. A suit againet tbe legal representative ot a deceased debtor should not be dismissed 
merely baoause he ie not in poseeBBion of any portion of tbe estate left by tbe deceased^ 
89 l.C. 236, Tbe estate in the hands of the mother of a deoeased proprietor who derives 
her title by vittuo oi bee marriage in tbe family ie liable to attaobment foe debts ot the 
previous holder of the estate. 1926 L. 7“ 90 l.C. 1052 = 26 P.L.R. 735. 

FULLY SATISFIED AND FULLY. EXECUTED.— The word ** eatiEfied ” baa been 
substituted for tbe word “executed” in the prEsent Code, Under the old Code the 
various High Qouete held different views on tbe interpretation of the words '* fully 
executed,” According to the Madras High Court a deotee oould not be said to be fully 
executed until the property attached was sold and a sale held in pureuanoe of an attaob- 
ment eSeoted during the lifetime ot tbe judgment-debtor. 6 M. 180 S 33 M. 119, A 
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sale after the death of the judgmeot'dabtoe withoat btiDging his legal represeatative on 
the record was illegal (tbfd). AaoordiDg to the Allahabad High Court onoe the property 
was attached the decree waa eaid to be fully executed and the property could be sold 
without the legal representatives being brought on the record. 12 A. iiO ; 17 A. 
162 ; 19 B. 376: 33 0.636 ; ll 0 W.N. 163 ; 6 A. 355. And a eale held after the 
death of the judgment-debtor without bringing his legal representative on the record 
was neither irregular nor void in spite of such omission (ibid). Under the present Code the 
words “ fully salUfied ” have been substituted to give effect to the view held by the 
Madras High Court and the legal representative of the deceased judgment-debtor should 
be brought on tbe record until the decree is (ally satiefied. As to the effect cl not 
bringing the legal repreaentative of the deoaaeed judgment-debtor on the record before 
the decree is folly satiefied, it is held to be an irregularity wbioh would justify the sale 
being set aside by any person ptejadioed thereby. 68 0.0, 549 =»23 I.O. 218 ; 19 B. 976 ; 
33 C. 686 ; 18 O.W.N. 766, The v:ew of tbe Allahabad and Madras High Courts has 
already been noted in this respect. 


RESTRIOTBD LIABILITY OP LBO&L REPRBS&Nr&TlVE.— Application for 
exeCQtloo.~The Code does not prevent any substantive application for substituting 
tbe legal representative of a deceased judgment'debtor. 9 C.L.J. 544. When execution 
pcooeedinge are once oommonoed against tbe jndgment-debtor they can be oontioued 
alter his death by substitution of tbe name of tbe legal represeutative in place of that of 
the judgment-debtor in the application for execution. It is not necessary to file a fresh 
application. 34 B. 143 ; 9 C.L.J. 644. When attachments have been effected in 
execution of deorees against tbe last holder of an impartible estate, further exeoutiou 
pcooeedings can be taken against bis representatives. 3 I.O. 16. 

Applloatlon against the legal representative mast made to the Ooarc which 
passed the decree.— If a judgment'debtoc dies after the decree is sent for execution to 
another Court, Ibe'applioation for substitution and execution must be made to tbe Court 
which passed tbe decree, 18 B. 324; 1 A. 431; 2B M. 466. If an order is made by 
the Court executing tbe traosterred decree it is illegal and liable to be set aside. 33 
M. 468 F.B, A contrary view is taken by the High Court of Calcutta in 22 C. 553, 
where it ie held that an application for execution may be made in such a oase to tbe 
Court to whiob tbe decree ie sent far exeoution or to tbe Court which passed tbe decree. 
Id a later Madras case it is held that a sale in ezeousion of a deoree by the Court 
ezeouting a transferred deoree is not bad ; it is merely an irregularity, 38 M.L.J. 625. 
It is for tbe Court executing tbe deoree to decide as to tbe extent of the liability of the 
legal representative ; but it is foe tbe Court that passed the deoree to decide whether 
a person ie or is not tbe legal representative of the deceased judgment-debtor. 17 A. 
431. An application (or substitution ol tbe name of tbe legal representative of a de- 
eeaeed judgment-debtor must be made to the Court that passed the decree. 17 A. 
431 ; 19 A. 337 : 26 M. 466 ; contra see below. Bach an application can be made to 
the Court to wbioh the decree ie transferred for exeoution and in any case if tbe appli- 
cation ie not made to tbe Court paseiog the deoree, it is a mere irregularity whiob is 
covered by S. 99. 0. P. Code. 22 0. 560 ; 35 0. 1047 ; 1926 L. 34 = 26 P.L.R. 740. 

Time for bringing the legal repreaentative on the record . — After the death of tbe 
judgment-debtor tbe decree-holder should apply within six months of bis death to 
bring bis legal representative on tbe record on the analogy of O. 23. r. 4 and Art. 77, 
Limitation Act. 62 I.C. 62 (P.). 

But execution does not sbate in the absence of such an application. 

Extent of liability of legal representative.— The oreditor is entitled to attach 
and eell any property of tbe judgment-debtor in tbe bands of tbe legal representative 
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indepeodeDtly oJ the fact whelber eaoh property is ap to the share of the jadgment- 
debtor in the property of the deoeaeed or ie in ezoeee thereof. The creditor has nothing 
to do with what eaoh heir ie entitled to. The eeotion gives him a speedy remedy. 89 
I.O. 634al926 O. 615. The legal representative shall be liable only to the extent of the 
property of the deoeased which has oome to his hands and has not been daly disposed 
of. 36 A. 439 ; 19 W.R. 177 ; 16 W.R. 966 : 68 P.R. 1896 ; 65 P.R. 1874 ; 99 W,R. 
494 ; 99 W.R. 388. Pot the property of the deceased that would have oome to the 
hands of the legal representative with due diligenoe on bis part be is not liable in exeoa- 
tion prooeedxogs. The proper remedy of the decree bolder is by way of a tegular suit 
against tbe legal representative. 11 B. 797 j 19 O.W.N. 614 ; 33 A. 414. The 
representative of a judgment-debtor is liable to the extent of tho property of tbe deoeased 
that has oome to his hands as wall as the meene proSte whether in the shape of rents 
or of intersat, 16 W.R. 986. The legal representative is bound to pay tbe full amount 
even though there may be other oreditors of the deoeased, left unpaid at tbe time and 
the assets may not be suffioient to pay them all. 92 M. 194 ; 94 I.C. 200. Where an 
heir or devisee unduly disposed of tbe assets of the deoeaeed, he is liable for any unsatis- 
fied deoree and the deotee-holder may follow tbe property in the hands of the transferee 
who new that there were debts unpaid, and the transferrer did not mean to apply tbe 
proceeds of the eale for that purpose or when the transferee knew that there were not 
enough aseets to pay tbe debts. Except as abjve the transfer of the property of tbe 
deoeased. before tbe legal representative is brought on tbe record, for oonsideration is 
valid. 19 A. 604 ; 4 C. 897 ; 16 W. R. 476 5 8 C. 90 ; 9 W.R. 971 ; 19 W.R. 177 ; 6 B.L. 
R. 54 : 3 I. A. -.*41 P.o. ; 4 C. 409 P.C. 5 96 M. 792. A legal representative is not liable 
for the property of the deceased though he may purposely or negligently have failed to 
get the property into hie hands from oeetain trespassers. II B. 727. Tbe property of the 
deoeased must be euoh as ie capable of being disposed of. 91 I C. 272. The represen- 
tative does not stand in a better position than the deoeaeed judgment-debtor and can- 
not resist execution on a ground which could not be urged by tbe latter if alive, 10 
B. 74 ; 21 A. 977 ; 31 A. 46 ; 19 M.L.J. 34. 


ASSETS OP THE DEOEASED.— Although a jat following tbe ordinary custom 
in the Punjab has power to alienate bis ancestral property for neoessity. yet when be 
dies without exercieing such powers and tbe property passes into the bands of hie heirs 
it ceases to be a part of tbe assets of tbe deoeased for the due disposal of which the heirs 
ace hound to account under 8.50. C. P. Code. 182 P.L.R. 1911-11 I.C. 376 ; 4 
P.R. 1913; 15 I.C. 866. As tbe tenancy ucdar tbe Punjab Act, V of 1919 
in the bande of tbe heirs of tbe tenant ie not liable to attachment tbe crops crown or 
reaped or standing after the tenant' e death oanaot be eaid to be the property of the 
deceased. 84 P.W.R. 1916-33 I.C. 741 ; 69 I.C. 520. Mere rights of action are 
not property within tbe meaning of this section. 11 B. 727. Assets means 

the date of the execution. 36 I.C. 901 = 14 A.L.J. 899. The assets left by 
the deceased are liable for the payment of tbe deoree subject to the lien of the 

deoeased. Alien for dower debt ie such a charge. 80 P R. 
i»16. Where A sued 8 for possession of land of which B had taken wrongful pos- 
aessionand after obtaining a decree A died and B succeeded him as heir, euoh property 
IS °“der a deoree obtained against B as heir of A as properly come to tbe bands 

u 1905. The property of a R»jah must be regarded as bis assets in the 

bands ol hie legal representatives for tho purpose of this eeotion. 30 M.L.J. 39. Pro- 
petty obtained by a son on parlibioo with bis father cannot be said to be assets in tbe 
hands of b.a son. 94 I.C. 474 = 97 M.L.J. 112. The property of the deoeased holder of 
an impartible eetate mast be regarded as assets in the bands of his legal reprasentativa 
for tbe purpoees of 8. 60 and oan be proceeded against In execution of a deoree aeainat 
the last bolder. 32 M. 499 ; 9 I.O. 18. The assets which a deceased member o“ a 
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Mitakebara family bad io an impaitibla Ktj aa peopriator is oofc aaaaka in the bands of 
the eatvWing members and prooeedinge naderS. CO cannot be taken against them. 31 
O. 334 ; 6 G.W M. 333 (not tollovved in 30 M. 451). A gratuity granted to the heirs 
of a deoeaeed employed by a Railway adminiateation ia not aeaeta of the deoeaeed in the 
bands of bis heirs and cannot be attached io execution of a decree against him. 9 O.Li 
J. 401 = 4 U.P.L.R. 96 5 36 O.G. 63-69 1 0. 893. The rents and mesne profits are 
assets just as much as the real estate and the legal representative is bound to account 
also for the same. 30 M.D.J. 391 = 35 I.C. 234 The executor of a Mobamedan 
can sell the deoeaaed’e estate to pay his debts and it ie said to be duly disposed of and 
is not liable for a decree as assets of the deceased. 6 B.Li.B. 64 ; W.R. (1B64) 99. 
Under 8. 50 O.P. Code, read with B. 74 of the Daooan Agriculturists Act the legal 
represensative ie liable to the extent of the property whiob has come into bis hands 
and B. 33 of the Act is no bar to the appointment of a Oolleotor to manage the pro* 
petty in tue hands of such legal representative. 15 6.D.R. 47 — 63 I.O. 310. Inoome 
which has become payable to an impartible Z»miodari eubaeqaent to the death of the 
Zemindar oaonot be held to be assets of the deoeaeed in the bands of the euoceesor so 
as to be liable to attachment in execution of a decree obtained against the deceased 
Zemindar. 46 M.L.J. 376—83 1.0.165. But the creditor would be eutitlsd to 60 ' 
force bis debt ae against the estate in the hands of the saooeeding Zemindar if he Is 
able to show that hie debt was a sum of money borrowed for the benefit of 
the estate under 8. 4 of the Madras Impartible Estates Aot. and is therefore 
binding on the estate (tdtd). The decree obtained against the IPaodataeannidbi 
of a mutt for the money due on a pro*Dote executed by him foe necessary purposes 
binding on the mutti is enforoeable against any person who ie the representative 
of the mutt at the time of the execution prooeedinge subject to bis right to 
set it aside for adequate reasone in a properly framed suit. 39 M. 553. When a 
decree was obtained against a Ztmindari. whiob direoted that oertaio land should be 


sold in the event of the debt not being paid as therein mentioned, the decree may be 
executed after the Zemindar’s death against the sone and the land may be brought 
to sale. 7 M. 339. Oo the death of A, B took poBsession of the properties belonging to 
A Claiming under an alleged testamentary disposition. A’s oollatecals disputed B'b claim 
and a oompromise was arrived at w.^ieceuodoc B agreed to give up A’s estate on pay- 
ment of a certain sum of money by the oollatecals. The oollatecals paid the money into 
Court and it was attached by 0 in execution of the decree which he had against A ; 
7ielci that the money paid by A’a oollatocala bo B. although paid to him in recognition 
o! some auteoedeot right in A’s eetate was nob the property of the deceased. 11 O.L. 
j. 441 = 81 1.0, 464. 


iDiolvent heirs.— 8. 53 merely laysdown the extent to wbioh and the manner in 
which the debte can be teooverod and in no way provides for the reservation for pro- 
perty to satisfy them when subsequentito a decree for realisation of the debts of a dcoea- 
sed Hindu from the estate in the hands of bis heirs and before its execution the heirs 
become ineolvoDte. The estate of the deceased like any other property of the 
insolvent reels in the Oenoial Receiver and ie immune from exeoution prooeedings 
under 8. 16(3) of the Provincial Insolvency Aot. 18 M.L.T. 147 — 30 1.0-356. 
When ancestral property actually oomos into the baoda of the heirs and has not 
been charged by the original debtor in his lifetime it is nob an asset which the Hindu 
heir in a joint family is bound to apply. 80 P.W.R. 1911 — 11 I.O. 376. Arrears of 
maintenanoe due to a Hindu widow after death ace her assets. 11 B. 628. 

Assets in the hands of heirs and executors or administrators. — Bents 
and profits alter the death of a person form an aoocetton to the estate of the deaeased 
in the bands of the executors, but an heir-at-law is not subjeot to the liabilities attach* 
ing to an executor or administrator for be is entitled to claim the property left by the 
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-deoMsed as his owd sabjeok to aoy liabilities on the ootpoa of the estate creaked by 
the deceased before his death. 17 0*C» 907*36 I.O. 384 (7 A. 692 « 19 A. 986, 
followed). The income of tbe property which has passed from Zemindar to the next; 
the property being an impartible Raj is liable in exeoation for tbe debts of the deceased 
Zamindar, Income which has accrued einoe the death of the late Zemindar and has 
come into tbe hands of the new Zamindar can be attached in ezecntion for tbe debt 
of tbe late Zamindar and dealt with aoootding to the peoTieioDs of tbe Oode. 47 M. 
411, Arrears of vasika allowance which acorned due in tbe lifetime of the vasikadac 
and were after hie death paid to tbe heirs of the vaeikadar are not liable to attaoh* 
ment in the bands of suoh heirs for satisfaction of tbe debts of the deceased. 49 I.O. 
5 X 1 — ai O.C. 399. The holder for the time being of a deehmokhi watan hayiog only a 
life interest in tbe allowanoea pertaining to euoh watan allowaDoee due after hie 
death oannot be attached as part of hie estate. 10 B.H.O. 999. Tbe eucplus eale 
ptooeeds of a noa-tranaterable oooupanoy boldiog of tbe judgment-debtor whioh is sold 
alter hie death, ace not, on payment to the legal representative, tbe assets of the 
deceased so ae to be liable to attachment in execution of a money deocee passed sgainet 
the legal representative of tbe deoeaeed. 89 I.C. 477*1996 N. 449. 

D0L7 DISPOSED OF ASSETS. — If payments are made by tbe heirs zateably 
it does not follow that ha has failed to apply tbe assets duly. Every payment on 
account of a debt is lawful, irraspeotiva of its efleot upon other creditors and is a due 
application of the assets uoder this section. 96 M. 793 • 6 Bom. Lj R. 1136. VVhen a 
debt ie due by the deceased to (be representative, tbe latter can pay himaeli out of the 
aseets ae he cannot sue himself. 36 M. 793. 

PERSONAL LIABILITY OF THE LBO&L REPRESENTATIVE.— If tbe tepce- 
sentative cannot account lor tbe assets left by the deceased that had actually oome 
to hie hands, be ie liable personally to the exteut of the value of euoh assets. 16 O. 1 » 
93 O. 464. But ordinarily tbe legal representative of a deceased judgmont-debtor is 
protected from personal liability for tbe debts of the deceased. 31 C. 613 » 17 M. 133 , 
11 B. 737 ; 30 M. 118 ; 86 0. 179 J 13 0.0. 997 ; 80 1.0. 600*11 O.L.J. 564. To 
juBtily an order as to personal liability it must be sbown by tbe person applying for 
eieoution that the legal representative has secured sufBotent property to oover the 
decretal debt and the latter must fail to show that the amount that has oome into 
his bands has been duly disposed of, (1994) M.W.N. 207*79 I.C. 894. When it is 
proved that the heir of a deceased has received assets, such heir is bound to pay debts 
of tbe deoeased to the extent of suoh assets. 93 W.R. 338. If personal liability is 
proved he may be arrested. 13 W.R. 517. But the deocee- holder oanuot acquire any 
pereonal right sgainet the representatives for the mere reason that the Land Alienation 
Aot (Punjab) deprived him of the right ol selling tbe property of the deceased debtor 
oome into the hands of the rapceeentativee. 193 P.R. 1906. 

LIABILITY IN 0A8E OF DEGREE AGAINST A DEAD PERSON.— 'When a 
deocee is obtained against a person alter he is dead it ie a nullity, and exeoution oannot 
issue against hie legal representative. 14 B,L.R.334 ; 16 N.L.R. 138*66 1.0. 449 ; 
90 I.C. 606* 17 C.L.J. 634. Bat when a defendant dies after tbs bearing of tbe oaes 
and before judgment (be deocee is not bad, 19 B. 607 ; 31 A. 314. 

ENQUIRY AND BURDEN OF PROOF. — Tbs Oouct executing the deocee may of 
its own motion or on tbe application ol the deoree-boldec for the purpose of asoectain- 
log the liability of tbe legal repeesentative compel him to produce suoh acoonots as it 
thinks 6t. 36 W.R. 334. 8. 60 (9). The burden of proof that some property of tbe 

deoeaeed has oome into the hands of tbe legal representative lies on tbe deoree-boldec* 
even when specific property is seized as that of the deoeaeed judgment-debtor. 4 O W. 
N. 161 ; 49 I.O, 199*11918) Pat. 86 ; 8 W.R. 196 ; 18 W.R. 186 ; 3 M.H.O. 161. 

16 
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When it ie so pcoyed then it is foe the legal reseeBentatiye of the deoeased to pzove that 
he hae daly diepoeed of the assets and the extent of the assets that oame into bis 
bands. 6 W.B. 196 ; 18 W.R. 166 ; 11 B.L.R. 149 ; SL M.L.J. 1096»19 I.O. 353 ; 
96 W.B. 394 ; 3 M. 359 ; 80 M.L.T. 991. It is foe the tepceseotatiye to ptove tbat 
the amonot of the aesete Is not eaffioient to satisfy plaintifi’e claim oe that they ace of 
Buob a nature tbat the plaintiS ie not entitled to be eatiefled out of them, oc tbat tbece 
never were any assets oc tbat tbey have been duly administered and disposed of in 
satislaotion of other claims. 43 I.O. 136»(1913) Pat. 86. Oo application by the decree* 
bolder the Gourt shoDld decide whether a particular pereon is or ie not the legal 
representative of the jadgment.debtor and it is (or the Oourt to decide as to the extent 
of the legal repteeeDtative’s liability. 17 A. 431. When the Court finds that any pecaon 
is the legal cepceseotative, bis name may be entered on the record without tr 7 ing the 
question whether he has gat assets of the deoeased judgment-debtor, 16 W.R, 166 
P.C. ; 14 W.R. 431 : 11 B.L.R. 149 P.G. ; 3 M.H.O. 423 ; 115 P.R. 1913. Oooe it 
is admitted or proved tbat the person sought to be made liable noder a decree obtained 
against a deceased pereon had come into possession of assets beloogiog to the estate of 
the deoeased judgment-debtor, it is for him to satisfy the Ooatt as to the extent of the 
assets received by him and to account foe them. 13 1.0. 353™3I M.L.J. 1096. When 
a party ie proceeded against as the legal representative of a deceased judgment-debtor 
and it is proved tbat property belonging to the deceased judgment-debtor hae come 
into bis hands, it lies upon euob party to aooount for all the property of the judgment- 
debtoi which has oome into bis bauds and in so acoountiog mesae profits must be 
brought into account. 15 W.R. 385. Oc application by the decree bolder to eubetitnte 
the name of a legal representative on the record an issue should be raised whether euob 
person is the legal representative. 6 0.777. The decree holder must show that the 
legal representative has assets of the deceased judgment-debtor, but when the receipt 
of such assets ie admitted, the burden of proof tbat the assets so received are not 
Buffioient to pay the whole judgment debt oc were already properly paid in satisfaction 
of the other debts of the deceased is upon the representative. 36 W.R. 334. 

Pfeinniptlon as to valne of property.— When a persou, who has wrongfully 
converted property, will not produce it, it shall be presumed as apaiuet him to be of 
the best description. 115 P.B. 1918. 

LIABILITY OF TRUE REPRESENTATIVE WHEN EXECUTION ISSUED 
AGAINST A WRONG PERSON AS THB LEGAL REPRB8ENTATIYB.— When the 
decree againet a bolder of an impartible estate ie executed agaiuet the widow of the 
deceased judgment-debtor while the snooessor to the estate is not made a party to the exe- 
cution prooeedinge, the eucceesoc is not bouod by the execution prooeediDgs. 34 A. 79 ; 
34 A. 404. When a remote reversioner ie impleaded as a legal representative, and in 
execution of the deocee the deocee-boldec purchased the property of the deoeaeed, held 
tbat the true heir of the deceased is not bound by the sale in execution. 36 l.C. I34«> 
31 M.L J. 933. A sale of property of a deceased judgment-debtor is binding if the 
estate is suffioiontly represented quad such property. 91 B. 639. An application lor 
execution againet pereons alleged to be the legal representatives is not bad under 
Art. 169 (6) of the Limitation Act merely because the persona named therein are sub' 
eequeutly found not to be snob. 90 □. 988 ; A.W.N. (1699) 241 ; contra in 34 A. 404. 

DEGREE FOR IN JUNQTION.— A decree for an injunotioo obtained against a 
defendant may on the death of the judgment-debtor be enforced against hie eon as legal 
representative. 96 B. 963. But such a decree oannot be enforced againet the pucobasee 
of the property from the defendant, as an injunction does not run with the land. The 
remedy of the decree- bolder Is to bring a Iceefa suit foe an injunotion against the pur- 
obaeer. 96 B, 140 ; 1 B.L.R. 854 ; 89 B« 181. 



OH. Ill] AGAINST WHOM APPLICATION LIBS 115 

NOTIOB,— NoUoe Eiaat Scat be isaaed to the legal repieaentative of the. deoeaaed 
jadgment-debtoe andee O. 31, e. S3. Bee O. 31, c. 93, 

BQUITABLE JORISDIOTION OP THB COURT.— Where exeoation ie sought 
against a legal repceaeotative of the deoeaaed jadgmeot*debtor and the legal fepceeenta' 
tive ofieta objeotion to the execution, the matter is left to the disoretion of the Court 
and the Court oan under O. 31, r. 93 (3). O. P. Code, make suoh orders as it thinks fit. 
The Court will in a proper oase ezeroise ita equitable juriadiotion and oonsider the 
equities between the several representatives. 13 8.L.B. 138»52 I.C. 906. 

EXECUTION WITHOUT A LBQ&L REPRESENTATIVE OP THB JUDO- 
HENT'DBBTOR ON THE RECORD.— Ezeoution of a deotee whether by appointment 
of a receiver or otherwise cannot proceed against a jadgment-debtor who is dead and 
whose representatives are not on the record. 78 I.O. 1031. There must be some one 
on the record representing the deceased for execution to issue against the estate of suoh 
deceased person. 65 P.R. 1867 : 7 W.R. 53 *. 19 A. 337 ; IS M. 399 ; 6 M. 180 ; 33 
M. 119 ; 6 I.O. 339^7 M.L.T. 370 (Conira in 95 B. 337 P.C. and 6 A. 365 ; 13 A. 
440 F.B. is old law.) Bse 36 C. 1047. If a judgment-debtor dies after attaobment the 
property may be sold without making the legal representative a party. 12 A. 440 F.B. 
17 A. 162 : 19 B, 376 : rulings under the old Code. Even under the old Code a difieient 
view was taken by the High Court of Madras and it was hold that a sale of debtor's pro- 
perty after hie death, but without bis legal representative on the record is bad even if the 
judgment-debtor has died after the attaobment of the property. 16 M. 399 ; 6 M. 100 ; 
33 M. 119. In a oase to which the section is appHoable, «.s.. when the judgment-debtor 
does and no ezeoution is psoding. an appplioatioo for ezeoution made without the legal 
represeotative of the deceased being brought on the record is not in aooordanoe with 
law. 19 A. 337 ; 7 W.R. 69. When the patty on the record in an appeal is himself a 
legal representative of a deceased judgment-debtor and in possession of part of the assets 
of the deoeased. he has no right to object to the ezeoution of the appellate decree on 
the ground that the legal representative of the deoeased bad not been brought on the 
record. 98 1,0. 936. When iu execution of a mortgage-deoree. the mortgagee, who had 
notice of the death of the judgment. debtor, witbout bringing on record the legal repre- 
sentatives brought the property to sale, and putobased it himself, it was held that the sale 
was a nullity against the representatives of the judgment-debtor. 23 I.O. 381 = 36 M.L. 
J. 367. 

APPEAL.— See 8. 47. 


BNFOROBUBNT OF DECREE AGAINST LEGAL REPRESENTATIVE.— 

(1) When a decree is passed against a party as the legal 
representative of a deceased person and the decree is for the 
payment of money out of the property of the deceased, it 
may be executed by the attachment and sale of any of such 
property. 

(2) Where no such property remains in the posses- 
sion of the judgment-debtor and he fails to satisfy the court 
that he has duly applied such property of the deceased as is 
proved to have come into his possession, the decree may be 
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executed against the judgment-debtor to the extent of the 
property in respect of which he has failed so to satisfy the 
court, in the same manner as if the decree had been against 
him personally. (S. 52.) 


SCOPE — 8. 53 merelj lays down the extent to which and the manner 
in which the debts can be recovered, and in no way provides for the reservation o( 
property to satisfy them. When eubeeguent to a decree for the tealieation of 
the debts of a deceased Hindu from the estate in the hands of bis heirs and before its 
execution the heirs become insolvente, the estate of the deceased like all other property 
of the insolvents vests in the Offioial Rooeiver and is immune from execution prooeedinRS 
under 8. 16 (3) of the Provinoial Insolvency Act, 18 M.L.T. 117*80 1.0.356. 
When the detondant along with another person look possession of the assets of the 
deceased and disposed of a portion thereof without any eight and when the property 
disposed of was sufficient to exceed the debts, a personal decree can be passed against 
the defendant. 30 M. 41. 


DECBEE against legal representative.— T he debt lor which the 

decree is paesed may beoome due before or after the debtor’s death. 19 W.R. 
933^ A plaintiS is entitled to sue and on proof or bis debt to obtain a decree 
against tbe legal representatives of hie deceased debtor without provieg that 

assets have oome into his bands. It is sufficient if there ate aeEets of which he 

may beoeme poesessed. 8 B. 909 1 13 B. 653 ; 11 P R 1881. Tbe existence of aeeeta 
and receipt or poeseesion thereof by tbe representative must be enquired into before 
decree unlees a prima facie case of receipt or right to receive not denied by the defen- 
dant appeared. 66P.R. 1874 ; 13 P.R, 1876. A joint decree may be passed against 
heirs inheriting equally. 16 W.R. 192. In a suit against tbe legal represantativs of 
a debtor the plaintifl is entitled to a decree if he proves that any assets bslongicg to 

the deceased debtor exist. He Is not bound to prove tbe existence of such aasets. 

66 I C- 962. A personal decree may be passed against the legal representative if it be 
proved that he reoeived assets sufficient to meet the debt. 90 M. 446. A decree 
obtained against an executor or administrator of the estate of a deceased person is a 
decree against tbe estate of the deceaaed. But a decree againet the beire of a deceased 
Hindu or Muhammadan is not a decree against the estate of tbe deceased. Hence a 
decree obtained by a creditor of a deceased Hindu against a wrong heir cannot be 
executed against tbe rightful heir in pcssession of tbe property and a fresh decree must 
obtained against euoh heir, 33 M- 75. Tbe deoroe must be against the BFsete of 
the dLeased. Marsh. 611 ; 65 P.R. 1874 : 9 O. 406 I 24 W.R. 383 ; 18 M.D.J. 36. A 
decree cannok be passed against the represenlativee as partners in the firm. 84 B. 
Q 44 A suit against the legal representative of a deceased should not be dismissed 
merely on the ground of bis not being in possession of any assets of tbe deceased. 

1926 N. 170 = 89 I.C. 996, 


decree against some only of the representatives or a wrong 

representative.— When a decree is passed against a minor adopted eon as 
sentiog t be aseets of the deceased father and tbe minor was represented by bis 
'^d'pDled mother as guardian, and in a later suit tbe right of the adopted eon to inherit 
the properly was declared invalid, the execution oould not prooeed againet the 
ftdLtive mother or widow by bringing her on tbe record as tbe legal representative 
of tbo deceased. 91 I.C. 619=18 C.W.N. 173. When a decree is passed against a 
wrong heir while the rightful heir is not a parky to tbe suit, the latter will be 
bound by the execution sale if he either knowingly allowed the suit to be defended 
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by aaokbet parson elafmiog to ba the legal repfeBeatativa, or if knowing of the Bale be 
ekooil by and allowed the pafohaBec to payi in the belief that heaoqaiced a good titlei 
6B.H«0> A<0> 37 ; 3 O.L>R> 167« When the widow in a joint Hinda family obtained 
a daorea for maintenanoe ageinsk the brother of her deoeaeed buabaodi not ezpreeaed 
to be a deoeee against the bead or representative of tbe family, hgli on ezeoution 
against the debtor’s represeatativeB that the family property was not liable. 10 M. 
283 P.B. A decree againet one representative does not bind tbe others. 4 C- 142 
F.B. : 8 C. 370 ; 7 A 823 F.B. : 11 G.L.B. 368 : 11 M. 408 ; 3 C. 396 : 14 0. 464 ; 1 

A. 167. 

Mortgage- decree. —When in a mortgage suit the debt ie due from the father, and 
after hie death the property ie brought to aale in execution of a deoree against the 
widow or some of the heirs of the mortgagor and the whole property is sold, then the 
heirs not brought on tbe record oannot be permitted to raise the objection that they 
were not bound by tbe sale eimply because they were not parties on tbe reoord. 20 

B. 338 ; 19 B. 101 : 14 B. 697 ; 6 B. 8 {contra held in 8 O. S70 i 23 A. 263). 

The raoovery of the share of the nan^joiaed heir may ba made contingent on bis 
paying a proportionate share of the debt. 7 A. 823 F. 5. ; 7 A. 716. The general rule is 
that a decree against one representative does not bind the others. 4 O. 149 F.B.; 6 0. 
370 : 7 A. 839 F.B. When a remote reversioner is impleaded as a legal representative 
and in ezeoution of tbe deoree, the deocee-holder purohaeed the property of the deoeaeedi 
it was held that the daughter who was the true heir of tbe deoeased was nob bound by 
the decree and tbe sals in execution. 35 I.C. 194^31 M.L.J. 322. The bolder of a 
decree against certain exeoutors and the adopted eon of the deceased testator, whioh 
was obtained in eespeok of moneys borrowed with tbe sanction of the oourt for tbe 
deoeased’e funeral expenses oaanot eoforoe it againet the estate in the bands of the 
legal heir of tbe deoeassd wbo had einoe got into possession of- it alter setting aside 
tbe will and the adoptioa inasmooh as suob legal hair was not the logal representative 
of the debtor in tbe suit. In order to make tbe estate liable tbe proper course for tbe 
decree-boldet would be to bring a regular euit against the legal heir, 14 C. 313 ; 18 
O.Ij J. 362. A deoree obtained against tbe sons of the deceased defendant as the osten- 
sible representatives oannot be exsouted against tbe estate in tbe hands of the executrix. 
The remedy of the decree-holder ie eithee to have tbe deorse vacated, tbe euit restored, 
the exaoutrix brought on the reoord, and a new decree made against them; or to 
institute a euit on tbe judgment and obtain a deoree against the ezeoutrix. 30 
I.O. 824aa30 O.W.N, 68. A deoree obtained by a oreditor of a deceased Hindu or 
Mohamedan against a wrong heir oannot ba executed against tbe rightful hair in 
pcaaesston of tbe property, and a fresh decree must be obtained against euoh heir. 33 
M. 76 , eee also 9 B. 86 ; 4 193. V7beQ the deceased’s share in a joint famiW 

property did not at bis death pass to bis widow bat. there being no male iseue, it 
passed to tbe other members by survivotship, it could not be rendered liable for tbe 
debts of the deceased in a decree against the widow. 3 B.L R. 31 F.B. 

Deoree againet a Hindu widow or other femalo.— Tbe determination of the 
exact interest passing at a sale under the words " right, title aod interest” of a Hindu 
widow in properties depende upon the question whether tbe suit was brought agaiost tbe 
widow upon a cause of action personal to herself or upen one afiseting the whole inheri- 
tanoe of tbe property in euit. 10 0. 985 P.O- : 11 C. 4.5 : 34 B. 135 ; 2 Hay. 8:70. 
W N. 619 ; W-R. 119 F.B ; 4 U, 375 ; 10 O, 833 ; 3 O. 357 ; 6 C. 36 ; 16 C. 511 : 3 B. 
337 . 1 O. 133 ; 34 W.R, 306 ; 3 O.L.R. 473. Saoh quesCiona are to be determined upon 
view of tbe deotes and the sale prooeedings and tbe aubatanoo of tbe traDsaotion and 
the court oannot go behind these dooumeots. 3 C.L.R. 630 ; 34 B. 136. k deorea 
against the widow for bet husband’a debts binds the whole estate, 34 W.R. 3 : ll 
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I.A. 49 P.O. Iq eaoh a oaee her peieonal property is not liable. 19 A, 936. When the 
decree was against the husband’s estate and it was obtained against the widow as 
representing hia estate, the deotee would bind the estate whether the widow or a son 
adopted by her was the proper representative. 11 C. 4$ ; 94 W.B. 806 P.O. *>9 I>A,'975; 
16 C. 40 P.O. [contra in 16 M. 409). Tn a eoit against a widow as guardian ot bee 
minor son for a debt due by her hasband a decree was given against her as TepceseDta- 
tive in possession and osteneible owner of bethnsband’s estate. A sale under the decree 
nominally ot the widow’s interest oarried the deoeased’a interest, the oertifioate having 
reference to the decree. 17 W.R. 459 P.O. A widow sued as her minor son's gnardian 
cannot be held liable in her own person as well as representative of the heirs of the bus- 
band. 15 W R. 192. A decree was passed against a widow in hot representative 
oapaoity. In one plaoe the advertisemaat ot sale stated that the property to be sold 
was widow’s property aod at another plaoe it stated that the ioterests of the debtor were 
to be sold, it was held that the property intended in the sale oertidoate for sale was the 
rights and interests of tbe widow as reproseotative ot her husband aod not personally. 
Marsh, 614»W.R. 119 F.B. When tbe suit is against tbe widow on a personal 
olaim, only her limited interest can pass in exeoution. 17 M. 208 ; 19 0. 458 . 8 0. 
li. J. 5S0 ; 16 O.P.L.R. 85. A deotee against ’’the widow ot a deceased and mother of B 
and C minors” was held not to make the minors’ interest in the estate liable for tbe 
decretal amount. 4 0. 677. A Hindu widow, although she tabes in some respects only 
a qualiOed interest, fully represents that estate, and tbe suooeeding heirs will be bound 
by a decree properly and lairly obtained agaiuet the widow. Similarly they will have 
tbe benefit of any deoreo obtained by her. 23 C. 636 ; 20 A. 341. A decree against a 


Hindu widow did not bind the minor sons, who were nob represented in tbe suit, noe 
were they made parties to it. 6 B. 14. 6uoh a decree does not bind tbe reversioneie' 
interest. 3 B.D.R. 31 F.B. When a Hindu widow ©xeoutaa a release deed in favour 
of revereionees who agreed to pay a judgment'debt due by her they oau on her 
death be brought on the record as her representatives. 23 0. 464. So long as no legal 
representativo has been appointed the obiidlass widow of a separate Hindu is tbe only 
person who oau defend a suit as his ropreiantative. 8 B.H.O. A.O. 37, When execu- 
tion is taken out against a widow for a moaoy deoree obiatned against her hasband and 
bet tight, title and intereeb as hie representative ate sold and conveyed to the purohaser, 
the daughter of the deceased cannot reoovar the properties from the purohaser as belt to 
her father upon the death of tbe widow. 5 M. 5 ; 14 M.I.A. 606. When a Hindu 
widow’s euit to recover possesBion of oeclaio property belonging to her deoeaeed hus- 
band was diemiseed with costs, and the widow died befete exeoution was taken out, it 
was held that inaBmuoh as tbe widow did not by her suit seek to recover any inteteab 

lorsoDBl to hetself, the deoree-holder oould execute the decree for costs as against the 

next heirs of her late husband who had succeeded to tbe whole eatate and who were bre 
legal represontatives. C 0. 479 ; 93 0. 636 ; 7 C.W.N.:678 ; 8 O.W.N. 843 : 11 O.W. 
N 693 ; 15 O.W.N. 359. When a olaim against a deceased debtor is deorsed against the 

adopted eon who was a minor and repreeenled by the deoeaeed’s widow, and auoh son 
is subsequently proved as not having been validily adopted, tbe deoree-bolder is not 
entitled to aek for the substitution of the. widow's name and execute the deoree 
against her. 21 l.C. 619“18 O.W.Ni 173. 


DECREE AGAINST HINDU SON — For the purposcs of Ss, 50 and 
52, property in the hands of a son or other descendant which 
is liable under Hindu Law for the payment of the debt of a 
deceased ancestor, in respect of which a decree has been 
passed, shall be deemed to be property of the deceased which- 
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has come to the hands of the son or other descendant as his 
legal representative. (S. 53) See notes, supra. 


Anoeaferal property in the son’s hands is liable foe a fathee’a debt inontced aa a 
surety or othervrise. 33 B. 464 ; 3 M. 43 ; 13 W.R. 333 ; B B.H.O. 346 ; W.R. (1864) 1 
Mia, ; 13 W.R. 41 ; 6 M. 393 ; 95 W.R. 303 ; 11 M, 373 ; 19 A. 36 F.B.; 3 O.W.N. 609; 
10 0. 1 : a B. 330 ; 94 W.R. 364 ; 62 I.O. 905^^6 Pat. L.J. 651 ; 6 Pat. Ij.T. 607 : 88 
I.O. 300 , 19 I.O, 363, Under aeetain oiroumatanoes a deoree oan be exeented personally 
even though the deoree did not provide for it. (1916) M.W.N. 138 = 35 I.O. 614. The 
whole of the anoeatral property and not merely the father’s share is liable for a fathee’a 
debt, notlimmoral or illegal. 16 O.L.J. 85; 37 0.0, lll = 8l 1,0. 16. A personal 
deoree against the son after the death of his father on a Hundi executed by the father 
in the Mitahshara Hindu family can be executed only against the oo-patoenary property 
in the hands of the son, 3 Pat. L.T. 396 = 39 I.O, 353 ; 65 I.O. 334 ; 97 0.0. 238. 
In a partition suit ooete were awarded agaioet A. Altec the deoree A died. The 
deocee-holder proceeded to execute the deoree lor ooets and attached the share which 
had fallen to A at the partition but whiob after hie death bad paased into the bands 
of bis sona. Held, that the sons were liable lor the oosts and the property in their 
hands was liable to attaohment under S. 63. C.P. Oode. 19 1 0. 359. Property 
obtained by a eon on partition with bia father oanoot be said to be assets of the father 
in the handa of the aoo. 94 1 0. 474 = 37 M.Ij.J. 119, When on the death of a 
member of a joint Hindu family (Mitakahara) the eon was brought on the reootd of a 
suit aa bta legal representative for the recovery of the debt due from the deceased and 
the court passed a decree deoUoing to ocneidee the alleged immoral nature of the debt 
as it did not arise in the suit against the father, the eon would be entitled to raise the 
question of the legality of the debt in execution proceedings. 147 P.R. 1907 (11 0. 

W.N. 693 F.B., applied). When a decree under 8. 90, T.P. Aot, against the legal 
tepreasntative of a deceased peesoo dicaots that the amount thereof be cealtaed from 
tuch property only as btlonged to the deceased personally the deoree-bolder oaonot take 
advantage of 8. 63, C.P. Code, and attaoh anoeatral property which passed by eight of 
auevivorship to the eon of deoeaesd. 9 I,C. 631, A Hindu son sued for his lather’s 
debt ie liable only to the extent of the oo-paroenacy property in bia bands and the 
deoree though passed aa a personal deoree against him ooold not be executed against 
the separate property of the eon. 65 I.O. 334, A Hindu son is liable loc the unsatis- 
fied debt of hie deceased father to the extent of the anoestcal property unless be shows 
that the debs was oontcaoted foe an illegal or immoral purpose. This is so even if the 


eon was a patty to the deoree agaioet the lather. 30 A.L.J. 969. It is not neoeseary 
in order to establish a boo's liability foe his father’s debt that it should be shown that 
the debt was oontraoted for the benefit of the family. If the existence of the debt be 
proved and the sons oannot make out that the debt of the father was tainted with 
immorality or was of auob a oharaoter ae not to fall within their pious duty to 
discharge, their interest oaaoot be exempted from attaohment, 37 A, 16 F B (13 A 
909 overruled); 30 A. 166. When at the date of the suit by a oteditor against a Hindu 
ather it was found that the sons were divided from tbeir father and the euit was not 
lor the enloroement of the father’s debt against the eons also, the property of the eons 
IS not liable to attaohment. 8 I.O. 131-8 M.U.T. 849. The disposition of the family 
estate by the lather in a joint Hindu family or a disposal of it in exsoution proceed- 
mgs taken against the father alone would bind the son’e ae well as father’s interest 
except so far as the eon can establish in a proceeding taken lor that purpose that the 
enforced disposal was on account of an obligation to whioh the son was notsubjeot. 11 
B. 37 . 14 B. 390 . SO B. 386. When a deoree is passed against the father in respeot of 
property whioh would ordinarily be nnder Hiodn law liable for the payment of hia 
Aebte. euob pioperty ia the property of the deceased in the bands of hie eons or other 
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desoeadaDtB (or the patpoaea of Ba. fiO and 63. 46 M.LiJ. 471^63 1.0. 986. A aoD 
who haa Dofc inhetiied his lathee’s estate ie not liable loe his father’s debtSi 1864 W.R. 
Uia. 1; 19 W.B. 41; 6 B.H.Q. 946 » 18 B. 653. The creditor cannot prooead 
against the personal property ol the son. 37 0.0. 338«1936 O. 113. A Hindu lather 
oan lay the estate open to be taken in ezeoation peooeedings» by inonreing debts, so 
long as they are not for an immoral pnepose : and the eon is liable for the same. 49 
B. 113 : 91 1.C. 785. 

Deetee against Oo-paroeners.— A mortgage-deoree obtained against one of the 
members of an undivided Hindu family who alone bad ezeouted the mortgage and who 
had not been impleaded as the managing oo>patoener or representative of the family does 
not bind bis other brothers. 10 M. 316. 4 deotee-bolder, who having obtained a 

money deoree against a member of a joint Hindu family took no steps in the lifetime of 
snoh member to obtain attaobment under, or in ezeoation of. the decree, oaonot 
bring to sale, after the death ol the jadgmeat*debtor, the interest which the latter 
bad in the joint family property. 11 A. 309. 

Oeoree against Oo-admlolstralor.— When one administrator aote on behalf of 
the other and fully represence the estate, a deoree passed against him and against the 
estate represented by him is perfectly valid. An auction held in ezeoation of auoh a 
decree Ie perfectly valid and binding on the estate. 26 1. 0. S69<- 17 M.L.T. 16. 

Decree against a Hohaniadao. — Uoder Mobamadan Law a decree against one 
heir does not bind the other heirs of the deoeaBed. 7 A. 832 ; 7 A. 716 ; 1 A. 67 ; 33 
A. 363. And a deoree against a wrong pereon as legal representative does not bind the 
rightful heir. 11 M. 409 ; 3 0. 899 ; 11 0 L R. 368. When one heir of a Mobamadan 
mortgages property of the deceased, the purchaser takes it eubjeot to the mortgage. 
Marsh 609. When a deoree wee passed against the minor son of a deceased debtor 
(Mobamadan woman) represented by a guardian and the debtor's interest was sold, the 
sale peseed the share of the deceased in the property entirely. including the interests of 
heirs not parties to deoree. 13 B. 101 i 90 B. 938 ; see also 14 B. 697 1 19 B. 373. 

WHO OAN OBJEOT TO EXEOUTION. — A person not a party to the euit 
cannot object to the ezeoution of the deoree. 19 B. 644. The Court cannot entertain 
an objection to an ezeoution by a person who ie not a partj to the deoree. 61 I.O. 769 
*•13 L.W. 143. 

EXECUTION AGAINST AN INBOLVBNT.— Tbs provisions otfS. 49 of the insol- 
venoy Aot are notditeotory or imperative, but merely permissive, and even alter a 
vesting order has been made and the schedule of the insolvent bae been filed 
the Court bee power uoder O. 31, r. 37 to direot ezeoution agaioet the person 
of the defendant by bis arceet and impiisonment in oasee of fraud or mieoonduot 
although the amount of the judgment debt is fully admitted by the insolvent in bis 
sobeduie. 9 Bom. L.R. 898. Where there has been attaobment before judgment 
and ibo property of the judgment*debtor eubeequently beoomee vested io the Official 
Assignee in ineolvonoy previous to the decree, tlie vesting order will prevent, auoh an 
attaching creditor from ezeouting bis deoree against the property. 10 0. 160 F.B. ! 
8 M. 664 ; 90 B. 403. A Court of Bmall Causes has no juciediotioD without the leave 
of the High Court to entertain an application tor ezeoution after the adjudioation of 
the judgment-debtor, and a seourity bond taken for the appearance of the judgment- 
debtor ie void. 39 M, 6b9. After Bankruptcy and before disohargs whatever properly 
abankrupt aoquiies belongs to his trustee, save only what ie neoeeeary for his support. 
And for this purpose there is no dtfiarenoe between the personal earnings and ealary. 
Bo the salary ol on offioor vests in the Offioial Assignee. 7 I.O. 180*0 M.L.T. 303. 
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IV.— LIABILITY OP 8DBBTT. 

BHFOROBHBMT OF THE LIABILITY OF 80RBTY.— Where any per- 
son has become liable as a surety — 

(а) for the performance of any decree or any part 

thereof ; or 

(б) for the restitution of any property taken in exe- 

cution of a decree, or 

(c) for the payment of any money, or for the 
fulfilment of any condition imposed on any 
person under an order of Court in any suit or 
in any proceeding consequent thereon, 

the decree or order may be executed against him, to the 
extent to which he has rendered himself personally liable, in 
the manner herein provided, for the execution of decrees, and 
such person shall, for the purpose of appeal be deemed a 
party within the meaning of S. 47 : 

Provided that such notice as the Court in each case 
thinks sufficient has been given to the surety. (S. 145). 

LEGAL CHANGES.— The oorreepondiog 8. ‘J53 of the old Code ead ae lollowa 

Whenever a peteon baa. before the paesing of a deorea in an original enik become 
liable aa anrety for the performanoe of the aame or of any past thereof, the decree may 
be executed againat him to the extent to which he haa tendered himself liable in the 
eame manner aa a decree may be executed against a defendant : Provided that euoh 
notice in writing aa tbe^Oourt in eaoh oaae tbioke aufficienthaa been given to the surety. 

1. The old section applied only to sureties tor the performanoe of decrees. The 
preseDt eeotion applies to euretiea ae well aa fcr the reatitution of property taken in 
execution of a decree or tor the payment of any money or for the fulGlment of any 
condition imposed on any pereon under an order of the Court in any eait or in any 
prooeediog oonerquent thereon. 39 C. 313. 

3. The preaent section applies to sureties for the petfoemaooe of any deoeee 
whether original or appellate. It waa doubtful and a point of dispute whether the 
old eeotion applied to deoteea other than those passed in suite. It was held by the High 
Court of Calcutta that the section did not apply. 32 G. 36 ; 23 C, 213. While on the 
other hand it was held by other High Courte that it applied in the oaae of appellate 
deoteea. 13 B. 411 ; 36 B. 409 ; 17 A. 99 ; 13 M. 1. 

Scope and object.— where the decree did not bind the surety the decree* 
bolder was not entitled to execute it againat him. 9 C. 383. If a bond lor the pto- 
duotioD of a iadgment'dobtor is to apply not only to the particular proceedings in 
execution in which the security is given bat to all the fature prooeedtoga, the bond 
must say BO. 31 1,0. 613. 

Surety for produotlon of ppoperky.— When in execution of a decree, the property 
is made over to a third person tor sate custody on his executing a bond with sureties 
to produce it when reqnited. the decree-holder, on his failure to produce, cannot proceed 

16 
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to eDiotoe the bond against the soEetiee, bat eboald get the bond aeeigaed to himself 
and sue on it. 60 I.O. 134aa39 MaL>7< 473. Whan a oondition ia imposed on a Bavet 7 
ondet an oidee of oonit the smety oan be oompeiled to fnffil that oondition in 
ezeoation 'proceedings, undeE 8. 146| without any second formal order being passed 
against the prinoipal. A snrety oan be pEooeeded against as soon as the deocee 
Is capable of ezeoution or the property becomes liable to restitution. 64 I.O. 480. A 
oompromise was arrived at between tbe deoree-bolderi the jadgment-debtor and a olalm* 
ant to the property whereby a promissory note for a fuEtbec som was given and it was 
covenanted that the rest of the deoree-holdet's olaim wonld be satisfied by paying a 
oertain sum in annaal instalments and tbe claimant stood surety making bimself liable 
it the judgmeni-debtOE failed to pay two oooeeoutive instalments. The liability oonld 
be enfoEoed undei 8. 146, C.P. Code. 88 A. 327. 

8. 67. T,P. dot, and Security,— When a eeontity is given dutiog tbe pendency of 
an appeal, for the due performanoe of the decree, for tbe purpose of obtaining a stay of 
ezeoution of theideotee, the properties comprised in tbe seourity bond can be prooeeded 
against in ezeoution without instituting a suit uoder 8. 67 of tbe T.P. Act. 51 O. 160. 

Personal liability only,— 8. 145 applies only when the surety has rendered him* 
self personally liable for the deotetal amount. 19 O.W.N. 961 = 39 1.0. 149 ; 38 C. 754, 
If a surety bond oreates a mortgage, tbs sale of tbe property oancot be efieoted by 
prooeedings under 8. 145. O.P. Code, but by a separate suit. O. 34, r. 14 applies In snoh 
a case. 19 C.W.N. 178 = 37 1.0. 865 ; 32 0. 494 ; 42 A. 168 P.C. 

Surety bond taken out of Oonrt. — S. 145 does not apply to prooeedings foe tbe 
enforoement of surety bonds taken by the deoree-bolder outside tbe Oourt. 34 MiL.T, 
416 = 48 I.C. 940. But if the bond is not ezeouted directly to the Court and is filed in 
Court under 8. 56 of tbe C.P. Code for tbe realisatiou of the judgmsot-debt, it is 
enforoeable in ezeoution prooeedinge, 58 I.C. 678 = 10 L.W, 172, 

8. 146 (c), C.P. Code, is wider in its soope and includes a oase when security is 
given under B. 55 (4), C.P. Code. 34 I.O, 407 = (1916) 3 M.W.N. 373. When a surety 
has ezeouted a bond whiob did not restriot bis liability to tbe ezeoution oase then 
pending, but indicated a perfectly general liability to pay the decretal amount, the 
deoree^bolder can, under 8. 146 of tbe Code, enforce tbe decree as against tbe surety 
oven lihougb tbe ezeoution oase has been struck oQ. 6 Pat. L-.J. 617=57 I.C, 303. 
This eeotion applies to enforoe tbe liability of the surety foe a reoeivsr of property. 59 
I.O. 844= 10 li.B.R. 236, In order to save tbe decree* bolder from tbe trouble, inoon* 
veoienoe and ezpenee of bringing a suit to enforoe the seourity bond, 8, 146 
gives bim a right and opportunity to enforce the bond in ezeoution prooeedinge, 
Tbe ezeoution prooeedings referred to are not in any way oonneoted with the ezeoution 
prooeedings in wbiob tbe seourity bond was filed but it may be any ezeoution proceed- 
ings. A person besoming bound by an oral or a written oontzaot ie liable as a suretyi 
1936 C. 677, The bond need not be in favour of tbe Court. 1936 C. 677. 

APPLICABILITY, — 8. 145, C.P. Code, does not apply to a surety under tbe Guar- 
diaus and Wards Aot. 1926 8. 35 = 89 I.O, 345. 

THE FOLLOWING SEOURITIES (WHICH ARE EXPRESSLY PROVIDED 
FOR IN THE C. P. CODE) MAY BE ORDERED BY A COURT. — Seonrity for ooete 
of suit feem tbe plaintifi residing out of British India. (O. 25. r, 1). 

Seourity for oosts of tbe suit from a woman plaintiff who does not possess any 
Boffioient immoveable property within British India. (0. 95. t. 1). 

Seourity for oosls of tbe suit from tbe assiguee oc teoeivec of the iuBotveDt* 
(O. 23, r. 8). 
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BeoavUy for oosts of the anit already iooarred from a retiring next friend of a 
minor plainiifit (O. 39| r. 8). 

Beoority for the ocata oC appeal and »uU from any person ia diaoretionary and from 
a petaoD residing out of British India it is oompnlsoey. (0> 41i r, 10.) 

Seourity and farther aeoarity for ooata of appeal in the Privy Oounoil from the 
appellant. (O, 45, r. 8). 

Beoutity lor the due performance of auoh decree or order as may aUimately be 
binding upon the appellant when the execution ia stayed by the Court. (O. 41, r. 5). 

Security for the due performance of the decree appealed from or of any order which 
His Majesty may make on the appeal when the execution ia stayed in the Privy Council, 

(O. 46, r. IS (et.) 

When the judgment-debtor died and bia estate became vested in the plamtifia, the 
latter could not recover the amount from the aucety. 44 M.D.J. 171-72 I.C. 1941, 

Under B. 145 and O. 45. t. 15 an order or decree of the Privy Council can be 
executed against sureties who on behalf of the oppoeite parly have given eeourity either 
for coats or lor the whole deoretal amount that might become due from such party. 9 A.. 
604 P.B. Idiaaented from in 12 C. 462 ; 16 C. 497 ; followed In A.W.N. (1888) 13 ; 17 

A. 99). 

Seourity for the restitution of any property which may be or baa been taken i^n 
execution of the decree or lor the payment of the value of each property and tor the 
due performanoe of the decree or order of the appellate Court from the respondent in an 
appeal when execution ia allowed pending appeal. iO. 41, r, 6). 

Security foB the due performanoe of any order which His Majesty in Oouuoil may 
make on appeal, when execution ia allowed pending appeal, from the reepondant. (O. 46, 
r. 13 (b).) 19 M. 140 J 3 O.C. 937 5 13 W.R. 996. 

Seourity from the defendant to produce and place at the disposal of the Court when 
requited, the property or value of the same or auoh portion thereof as may be sufficient 
to satisfy the decree in case of sttaohmont before judgment. ^O. 38, r. 6 ,1). 12 7i. 

Security from the detendaot in oaee of arreat before judgment for bte appearance 
at any time when oalled upon while the suit ie peoding and until satisfaction of any 
decree that may be passed against him in the suit when he la arrested. (O. 38, t. 2.) 
166 P.W.R. 1916-36 1.0. 73. 

Security from the next ftien^ or guardian of the minor for the euit who has not 
been appointed or declared by authority, or when eo appointed, be is under some 
disability for the sufficient protection of the property from waste and eusuranoe of its 
proper application. (O. 39. r. 6). But the liability of the eurety of the guardian to the 
minor’s estate cannot be enfoioed under S. 145. 41 M. 40. 

Beoutity from judgment-debtor (when the Court to which a decree ia sent for 
executioo makes an order to stay ezeoution) to restore property or discharge the 
judgment-debt. (O. 21, t. 96). 

Security from the receiver to account lot what he shall receive in respect 
of the property of which be is appointed a receiver. (O, 40, r. 3 (a).) 

Under B. 145, a surety for the Receiver can be asked to pay the sum which be baa 
bound bimsell to pay. 13 Bur. L.T- 9l« 69 I.C. 844. See also Receiver— Chapter IV. 

Security, from the defendant for granting of leave to defend, for peclormanoe of the 
decree, if any. that may be passed against him in the case of summary suite. (O. 37, 
X. 3 (2).) 
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SaoocUj teom (ha wifcneia to attend at the next ot any otheE heating or antil the 
enit ia dispoaed o(. (0. 16, r. 16.) 

Seonrity from the defandaot who wanta tc eat aeide the ex parti deoEea, for perfoEm- 
anoe of the deotee that naay be pasaed agaioat him* (O. 9, r. 13.) 

SaoQEity from the jadgment-debtor that ha will appear whan called npon in any 
ptooeeding apon the applioation (ot execution and will within one month apply to be 
declared an insolvent. (8. 65 (4J.) 5 Pati £i.J. 4l7«67 I.C. 303 i 34 I.O. 407“(1916) 
3M.W.N. 973 ; 84 I.O. 947 ; 39 O. 1008 ; 16 W.B. 31-8 B.L.R. 905 i 143 P.R. 1908 ; 
66 I.O. 374 : 14 W.B. 68. 

Seourity from the elpaeddar. Where an attaohing ofiSoer acting under, O. 91, r> 43 
O. P, Code, entrusted the propeety (or safe custody and for produotion in Coutt to a 
villager aad took a bond with two eureties it is not open to the deoree.bolder to enforce 
in ezeoution the bond so taken agaiost the euratiee on failure to have the ptoperty pto- 
duoed in aooocdanoe with its terms* 39 M.Ii.J. 473 — 25 M.D.T. 930. Soourity given 
by the depository or custodian lor the safe custody of property eotrusted to him by 
the order of an exeoating Court can be realised by issue of summary pcooess in exeou" 
tioD agaiost him. 90 N.Ij.B. 93* (Bee 8. 471. 

A party who eeeks to obtain seourity after the deocea has been executed must show 
speoial otraumetanoes. 17 W*B. 531 ; 33 G. 997. 

Security given to obtain the release of a judgment.debtoc from imprisonment under 
B. 68, O.P. Code. 63 I.C. 673-10 L,W. 179 ; 66 I.C. 374-19 A.D.J. 968. 

Seourity to produce certain dabt'bonds in case the defendant in a suit should fail 
to produce them was, under the old Code, not coveted by this eeotion. 93 M. 968 , 7 
M. 304. Under the present Code, these rulings do not eeem to be good law. 

When a decree is passed on tbe basis of a oompromise without any mention being 
made of the surety it oannot be executed against him under tbe terms of the surety 
bond. 46 I.O. 999-99 P.W.R. 1918. 

8. 145 does not apply to a person who become a surely under O. 91. r. 43 in 
respect of properties taken possession of by the Court Amin and 

entitled to execute the decree against suob a surety. 63 1.0* 410 = (19191 M.W-N. 749. 

Snrety under adjustment.— When a patson gives security for the peefotmanoe of 
an adjustment duly oerti6ed to the Court by both tbe parties, his liability can be en- 
forced under (bis aeotiooe 83 I.O» 870* 17 BiLiR* 367* 

When a person became a surety, not personally but on the bypotheoation of the 
property for mesne proats that might be given against tbe debtor on appeal, the liabi- 
lity continues up to the stage of appeal to tbe Privy Gouooil. and can be enforced in 
tbe suit itself by joining the surety as a party. The ascertainment of mesne ptoSts 
in tbe sait is binding on the surety. 49 A, 156 P.C* 

DISCHARGE OF SURETY.— When a deotee ie passed to the efleot that if it 
remained uosatieBed after execution bad been taken out against the principal judgment- 
debtor, tbe surety would be responsible lor tbe default, the liability of the surety is 
not discharged by the decree-holder’s giving time to tbe judgment-debtor to pay up the 
deorekal amount, because 8. 196 of the Oonlract Act does not apply to claims which 
have been decreed. 9 0.0. 98. A surety ie not entitled to be disobarged from bis liability 
without proof of fraudulent misrepresentation ot ooncealment on tbe pari of the 
creditor or his agent. 3 N.W.P. 964. Discharge under O. 31, r. 66 — See Chapter VI. 

Death of the iadgmeot'debtor.— The liability of tbe surety continues notwith- 
Btandiog the death of the person tor whom be stood surety on the ground that the 
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caoae of aotion smvives against the Ee^tesantative of the detsndant. 41 B. 409* The 
fact that the judgment'debtor has died does not absolve the surety from liability. 71 I.O. 
46. The fact that the eepeesentativee of the judgment-debtor ate brought on the record 
after the presotibed period of limitation* does not absolve the surety from liability. 13 
0. 330. 

Dlimisaal of ault or application* — The liability of the surety ceases as soon as 
the suit is diemissed (in the case of attaobment before judgment) and the surety’s 
liability is not revived by the appellate court deoreeing subsequently the plaintifi’s 
claim. 14 P.Xi B. 1916»99 I.G. 371 : 36 1.0. 76» (1916) M.W.N. 714:6 1.0.966 : 
73 I.O. 194 : 3 Bor. Ci.T. 136 ; IS W.R. 403. After the dismissal of an ezeoution 
application the liability of the surety does notoontinue. 31 I.O, 613 ; 14 0. 767. Where 
the surety bond ebons a perteotly gauetal liability and is not restricted to the execution 
oase then pendiug, the liability can be enforced after the striking od of the ezeoution 
case. 1 Pat. L.T. 604 : 43 I.O. 464 »33 O.W.N. 919. 

Imprisonment of the JadgmeoC-debtor.— -Wbera a surety tor the production of a 
judgmeot'debtor failed to produce him oning to the imprisanment of the latter in a 
oriminal oase and the safety keen of the pending criminal case against the judgment- 
debtor, the surety could not be diaobatged from the obligations under the surety bond. 
19 A.Ij.iT. 968. When the judgment-debtor was imprisoned in a case of embezzlement 
and the surety was aware of it and it could not be said that the surety could 
not have contemplated the possibility or perhaps even the probability of the judgment* 
debtor being sent to jait, he oould not be said to have been dieobarged from his obligation 
under the surety bond by the oiroumstanoe of imprisonment of the judgment-debtor. 
44 A. 174. 

Diamissal of ezecntlon oase against the jadgment-debtor.— The mere fact that 
the execution oase against the jadgment-debtor was afterwards diEmissed does not 
aSeot the liability of the surety under the bond. 23 O.W.N. 919a>48 I.O. 464 ; 6 Pat. 
li.J. 407«*S7 I.O. 303. 

Agreement to give time to the Judgment-debtor. — An agreement to give time 
to the judgment-debtor must be for ooneideratioo in order to discharge the surety from 
liability. A gratuitous agreement does not disobarge the surety. 32 A. 351; 33 a. 
137 ; 4 C. 133 : 4 C. 831 P.C.. If a oooeent decree is passed against the judgment- 
debtor without the knowledge and ooneent cf the eurety in the suit, the surety is die- 
charged, 1936 0. 818. 

ENFOROEHENT OF THE LIABILITY OF SURBTY.^Tbe mode of enforoing 
payment by a surety who bae rendered himself liable as suoh is by a summary preoees 
in execution under this ssotioo. 33 B. 478 ; 95 B. 409 ; 31 B. 138 : 33 M. 117 ; 6 N.W.P. 
H.O.R. 961 ; 3 C. 318 ; 69 I. C. 864-13 Bur. L.T. 91 : 94 I.O. 474 =. ( 1914 ) M.W.'n! 
749. Where a aurely is not made personally liable but he has created an equitable 
mortgage o( his properties, the properties oan be ptooeeded against in execution of the 
deotee. 1936 C. 889 : 1926 B. 279-98 Bom. L.R. 603. The decree that is executed 
against the surety ie tbe deotee passed in the suit and therefore it cannot be said that a 
second decree is passed against him. 1926 M. 674 — 49 M. 336. 

Discretion of the court.— The court has a discretion to refuse execution against 
tbe surety. 33 Bom. L.R. 1263. 

loqoiry. — If the jurisdiotion of the court under tbe aeotion is invoked and tbe 
appHoability of tbe section la denied, the court must adjudioate upon the question and 
investigate the existence of the oiroumatanoBs, upon proof whereof tbe court oan take 
coguizanoe of the matter brought before it. If it is establisfaed that tbe person against 
whom execution is sought has beoome liable as surety, the court must exerolse its 
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joriediotion. If on the other hand saoh fact ia not eatabliehedi the application mast be 
refused. 16 1,0. 869. 

Extent of liahlllt;.— The decree ot order may be executed againet him to the 
extent to which he baa rendered himeelf peraonaffp liable. The decree against the surety 
can be executed in the eameminneras against the judgment-debtor and not other* 
wise. When A, the surety, hypothecated his property (or the judgment debt of B and 
A Bold away bis equity of redemption, the creditor oould not enforce the payment by 
Bale of the hypothecated property uodertbis seotion. 39 A. 396. It oan be enforced only 
by a tegular salt. 39 A. 336 ; 19 A. 247 : 33 O. 859 ; 38 1.0. 130 ; 61 I.G. 736 : 30 0. 
1060 : 3 A- 604 F.B.; 17 A. 99 ; 13 M. 1 : 13 B. 411 ; 36 O.L.J. 364 ; 18 I.G. 900. A 
decree'bolder ie liable to the extent to which he has personally rendered himself liable 
in the manner provided (or in the execution ol decrees. 44 B. 84. Tbis seotion has no 
applioation to oases where the inetcument o( euretysbip creates no personal liability 
but only a charge on the property. 42 A. 156. In eome oases it is held that property 
hypothecated oan be proceeded againet In execution under section 47. 41 M. 337 ; 30 

0. 1060 : 16 O. 497 ; 33 C. 36» The extent of the surety’s liability is that indioated 
in the security bond. 36 1.0. 90 ; 99 P.W R. 1918<=>45 I.G. 993 ; X3 W.B. 403, When 
the bond does not comply with the order of the court, the bond ie not enforoeable. 7 
Bur. L.T. 6=33 I.G. 349. When the bond was to perform all decrees and orders 
passed in appeal, it was held that the obligation under the bond extended to the final 
decree passed in second appeal- 2 B. 664 ; 3 B. 304. Where a person has stood surety 
in the court of first instance, he is responsible (or the amount foe which be gave seonrity 
and not (or a larger amount found due on appeal. 13 B. 71 ; 10 B.H.O.R. 1. If the 
enrety made himeelf liable for the payment ot principal sum awarded in a Land 
Acquisition oaee, be cannot be made liable for interest and costs. 33 B. 478, 
A surety cannot be made liable for mesne profits if he gives security for costs of the 
Privy Oounoll only. 16 M. 303. Where the surety has made himself liable only in 
the event of the judgment-debtor’s property not being sufficiently available, the creditor 
cannot proceed againet the surety unless the property ol the judgment-debtor hae been 
exhausted. 4 0. 331. If a surety gives security for the whole decretal amount and 
nets a bullook released from attachment, he is liable for the whole amount of the decree 
and the mete reatoratlon of the bullook is not enough. 38 I.C. 90. When a surety gives 
seourity (or the amount by which the sale ptooeods fall short of deoretal amount, the 
sale price must be taken to be the price realised after eubtcaoting the sale expenses and 
poundage fees. 6 I.G. 139, A euteky for the receiver ie raspoDSible only m respect of 
liability incurred by the Receiver in his capacity as a Receiver. 20 G.D.J. 133. A 
deoree-holder ie not bound to give the pcincipal-debtor an opportunity of paying before 
taking proceedings against the surety. 30 I.G. 540=7 B.L.R. 19. 

Notice.— A notice under the proviso to 8. 146, G.P. Code, is a oondition precedent 
to the validity of the order lot execution againet the surety. 2 R. 567 - 64 I.C. 998 ! 30 
I.O. 617. A Court is not entitled to pay the aurcty'e money in court to the judgment- 
oieditor without notice to the eurety and without a fioding that the oonditiooe of the 
bond had not been complied with. 34 1.0.407. When a dooree ie tranel^erred for 
execution to another court, the notice to the eurety may be issued by suoh a court. 

99 S 39* 

Balt.— This eeotion is no bat to a tegular suit against the surety. 36 B. 42 ; 6 N, 
W P H.G.R. 361 ; 61 0. 160; 30 O. 1060 ; 41 M. 337 ; 43 A, 158 foOMfra in 33 B. 478). 
This seotion lays down only an additional summary prooedute by way of execution 
aealDst the surety. The efleol ol inserting B. 47 io the seotion is not to deprive 
r oTaimant of the remedy by way of a regular suit. 19 O.W.N. 1066 A person who 

ia not a party to the suit, and stands surety for the judgment-debtor for the 
performance of a deores has no independent right to apply under S* J’J'* 
aeourity bond on some ground. Hia only remedy ia by way ol suit* 43 M. 386. 
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Appeal. — An appeal is allowed from an order onder this Beekion. 19 G.W.N. 1086 ; 
la B, 71 ; 0 W.R. 34 ; 9 B.H.O.B. 119 ; 34 I.O. 474«»a7 M.Ii.J. 113. The right of 
appeal is not reatrioted to enretiee ool?. 36 I.O. 76. An order by a oonrt requiring a 
anrety for a receiver to pay np any money due under B. 146, C.P. Code, can be 
ezeouted againat the surety in the manner provided for the ezeoution of deoreea and an 
appeal lies from euoh order under 8. 47. O.P. Code. 13 Bar. D.T. 91. A third 
party vrho has given aeourity on behalf of a judgment-debtor for the due performanee 
of a decree has no independent right of application under B. 47. O.P, Code, and 
oannot therefore apply to the ezeonting court to oanoel the aeourity bond on the 
ground that it was obtained by fraud. Sis remedy ie only by way of a suit. 43 M. 
336. An order directing the eurety to pay is not a decree ezcept for the purposes of 
appeal only. 39 1,0. 678*3 Pat. Ii.W, 414, An order requiring a surety for a receiver 
to pay up money due under the eurety bond ie appealable. 69 l.C. 844 = 13 Bur. t/.T. 
91. An order direoting the arrest of a eurety is appealable. 37 I.G, 10 = 19 O.W.N. 
1066. An appeal lies against the surety to enforce the security bond from an order 
paeeed in favour of the eurety. 36 I.O. 76= (1914) M. W.N. 714. 8. 146 makes a surety 
patty to the suit only for a limited purpose, e.e., for appeal. 43 M. 335 : 38 0. 764 ; 
34 I.O. 347 = 10 Bur. L.T, 15 ; 1926 8. 106. 

ReTielOD.>— Revieion lies from an order disobarging a surety. 41 B. 403. 

Limitation.— The period of limitation for an appHoation under 8. 145 for enfor- 
oing the surety’s liability is three years under Art. 183 (3). 44 B. 33. 

EFFECT OF SBGURITT ON THE LIABILITY OF THE JUOQHENT-DBBTOR. 
—Furnishing of the aeourity in no way detracts from tbe right of the deoree-bolder to 
enforoe his decree against tbe judgment-debtor in any way it ie thought fit, in aooord* 
at^e with law. The fact that a security ie given does not take away any legal right 
which a deoree-bolder otherwiee bae. 3 Pat. L.J. 176 = 43 I.O. 454. At the eame time, 
the decree-holder ie not bound to ezhauBt the remedies against the judgment-debtor 
before ptooeeding in ezeoution against tbe surety of each judgment-debtor. 7 8.L.R. 
19-30 I.O. 640. 

APPLICATION OF SECURITY HONEY. — The security money should be paid to 
the creditor and not forfeited bo tbe Government. 39 O. 1018. Noe ehonld it be given 
to the deoree-bolder over and above bis decretal amount. 36 O.W.N. 36. Where the 
security ofiered by a eurety for tbe judgment-debtor for hie appearance or foe filing an 
Ineolvenoy petition ie forfeited owing to failure of tbe surety to produce tbe judg- 
ment-debtor, tbe Bum eo forfeited will be applied in BattsfaotiOD of tbe decree. 69 I O. 
778-35 O.W.N. 36. 

LIABILITY OF SEaRBTARY OP STATE AS SURETY —The Secretary of State 

oa^ot he held liable under 8. 146 as he ia not made personally liable under tbe bond. 
38 O. 764« 

REGISTRATION. — A seoarity bond given under O. 41. r. 5 (1) is compulsorily 
registrable under 8. 59 of the T.P. Aot and 8. 17 of the Begietration Act. if tbe pro- 
petty pledged ia worth more than Ra. 100. 33 O. 494 ; 31 M. 330 ; 36 C. 233. A surety 

bond oreating only a personal liability ie not oompuleorily registrable. 36 C. 383. 



CHAPTER IV. 

MODES OF EXECUTION. 

Subject to such conditions and limitations as may be 
prescribed, the Court may on the application of the decree- 
holder order execution of the decree, 

(a) by delivery of any property specifically decreed ; 

(h) by attachment and sale or by sale without 
attachment of any property ; 

(c) b3^ arrest and detention in civil prison ; 

(d) by appointing a receiver ; or 

(e) in such other manner as the nature of the relief 

granted may require. (S. 51). 

« 

SOOPE.'-’S. 61 provides only the modes Id whiob the deoree-holder mey ezeoake 
his deoree, It has do disoretioa to deprive the deoree'holder of his right to sell the 
mortgaged property under the deoree. 67 I.O. 606^1939 P. 869* 

RIGHT OP THE DECREE-HOLDER TO HAVE RECOURSE TO ALL THE 
REMEDIES. — Ordinarily a deoree-holder is entitled to have reooursetoaU bis remedies 
Bgainat the judgment-debtor aud speoial oiroumstaooes ebould be proved in order to 
grant any exemption from the general liability, S3 1.0. 608. A decree may be exe- 
cuted simnitaneoualy by attaohmeot of the property and the arrest of the judgment* 
debtor* 7 B. 301. 

by sale WITHOUT ATTACHMENT.— In the case of a deoree for money when 
it is provided that if it is not paid by a oertaio date, speoifio moveable property 
should be sold, no attaohmeot is neoeseaty under O. 31, r. 30, 3 P. 768»"73 I.O. 698, 
Where tbe deoree stated that the amount should be payable in certain years and 
that on tbe failure to pay any instalment, the whole amount would become due and 
the mortgaged property would in the meantime remain hypothecated and that on the 
failure to pay tbe money oreated by the icetalments tbe mortgaged property Bbouid be 
sold lot realisation of the amount, it was not neoeasaty that there should be an attaob- 
Dient before sale. 34 C. 886. When the shares of a Zamindai bypotbeoated by the 
leaeee are to be pold for arrears of rent due to tbe Court of Wards, no attaobment is 
neoasaary. 13 W.R. 173. Under the present law there ie no neoesBity of any order of 
attaobment of property in ezeoution of a mortgage decree ; ooneequently, after the 
father’s death, prooeedings may ba oontinued in ezeoution against tbe sod. 1993 P> 

148. 

IN SUCH OTHER MANNER AS THE NATURE OF THE RELIEF GRANTED 
MAY BEOUIRB* — words “ otherwise ae the case may be” mean that the mode of 
ezeontion ie to be adopted in eaoh oase to the nature of the partioulac relief sought to 
be entocoed under the decree. 1 Ind* Jar* O, B. 136. 01. (s) of B. 61| O. P> Code, 
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oADDOt be taken ae aathocieiag a Oonrt to read into a deoreea aupplemenkaty or alter* 
native relief whioh is not there. 43 M.rj<7* 866^16 Ij«W. 689. Tha relieie olaimed 
must be in the decree. 14 Bsm. D,B. 861. The deoree cannot be exeonted in any 
manner not granted by the deoree. 6 M.Ci.T. 187. 

EXEOOTION OF DEaSEBS aSANTINO SByBR&L RELIEFS ^Where a deoree 
grants reliefs of eaveral kinds, such as a deoree for poasessioo and for costs there ie 
nothing in the O.P. Oode to peeveot separate and saooesslve applioatione lor exeoution 
as regards each of them. 19 A. 98 F.B. { 19 G. 616. 

OH&NOB OF LAW. — Exeoution applioatione should be dealt with under the 
law whioh is in loroe at the time eseoution is Bought. 1 M. 403. 

Appeal.— The faot that the ezeoution sale took place and the applioation to set 
aeide the sale on the ground of fraud was made before the new Code of 1908 came into 
foroa, does not make the order passed on the applioation, after the new Oode oame into 
force, BUbjeot to a seoood appeal under the provisions of the old Oode. 17 O.W.N. 
634a 14 1.0 63. A sale was held in ezsojtion under the old Oode of 1881. The first 
application to set it aside on the ground of fraud was made and allowed by the first Gouit 
under the old Oode, The order was set aside on appeal and the oaee was remanded 
under the old Oode. Oj remand the applioation was dismissed by the first Court on 
June 13. 1909, i.e>. after the new Oode had oome into operation. There was an appeal and 
the original order was onoe more est aside and the oase again remanded. A second 
appeal was preferred against the ramaod order. Beli that this order having been made 
under the new Oode the appeal waa inoompetent. 16 O.W.N. 1016 — 16 I.O. 679. 
Aot VIII of 1859 gave no tight of appeal from an order setting aside a sale. Ezeoution 
proceedings commenced uodee that Aot eodod in a sale alter Aot X of 1877 oame into 
force. Buob a sale was set aside. Although Aot X of 1877 gave a right of appeal from 
euob an order, it was held that the sale was governed by Aot VIII of 1869 ; and no 
appeal lay from the order setting it aside. 3 B. 314. No right of appeal which has 
become vested in a litigant shall be aQeoted by tbo C.P. Oode. 8. 164 of the Oode of 
1909 has neither expressly nor by necessary implication taken away any right ol appeal 
whioh existed under the old Oode of 1682. 31 M.L.J. 631 (30 C. 449 F.B., followed). 

Sale.— When a sale is held the rights of the parties are fixed with referenoe to the 
state of the law at that time aud any subsequent ioterpretaiion will not operate to 
aSeot the result of ths sale. 4 3 I.G. 399 ^ 3 Pat. L- J. 7 35. In exeoution of a deoree a 
bouse had been attached. B-fore the date of sale, 8. 310 A bad been enaoted by 
Aot V of 1891 (oorcespcuding to O. 31, c. 90 of the new Code). The question wae whether 
the judgment-debtor oould apply uoder the new seat ion to have the sale set aside. It wae 
held that when Aot V of 1891 came into foroe there was no purobaser in existenoe. 
The new law (9. 310*A) wae passed before tbe putobase was made and the purchaser 
must take siibjaob to its provisions. 18 M- 417. B. 310 A of the Code of 1863 (oorteS' 
ponding to O. 31, r. 90) did not ooofec a new and substantive right on the judgment* 
debtor. 32 C. 767 F.B. 

6. 330 of tbe old Code (oorteeponding to 8. 48, new Code) is a part of prooedure and 
is eubjeot to the rule that when an enactment deals with procedure only it applies to 
all aotioDs pending as well as future. 3 M. 98, 

Rateable dlstrlbatlou.— Attaohmsnt was efieoted by one judgment'oreditor under 
Aot VIll of 1859, but the sale was held after Act X of 1877 oame into foroe. Another 
judgment'oreditor applied for rateable distribution under 8. 395 of Aot X of 1877 
(corresponding to 8. 73 of the new Code) : heli that the first attaching creditor was 
entitled to have his deoree fully eatiefisd out of the sale prooeeds and no rateable 
distribution could be had. 3 B. 317. 

17 
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Cfaaogei of law relatiog to proeedaro have a zettoepeotive efieot. 10 B. 904 ; 
7 1.0. 11 ; 3 I. O. 609 ; 16 W. R. 540 ; 8 B. 611 ; 13 C. 683 ; 14 M. L. J, 340 J 
31 0. 940. Bat the provieiona of Aot V[II of 1869 were sot applicable to ao afetaob* 
meat made prior to that Act oomiag into operation. W.R. (1664) 334. The new Code 
applies 80 fat aa ptooedace is oonoerned to all oaaea wbiob were pending at the time it 
came into foroe. 9 I.O. 815. Jadgment'debtore imprisoned in Batiefaotion of deoieea 
against them under the Code of 1869 were not entitled to be dtaobarged on the ooming 
into focoe of the Code of 1817 although they had undergone imprieonment for more 
than six moothe bot leae than two yeate. An Act should not be oonetrued to operate 
cetrospeotivelj in the abeenoe of expceea language or neoeeeacy implication to the 
oontrar; ; also where the Aet li remedial and merely alters procednre wlthont 
devesting any pre-existing right. 3 B, 148. 

The efieot of ohange ol law is also given under various heads in vatioua obaptera 
where there have been changes. 

Execution against surety. —Though before the passing of the amending Aot Vll 
of 1888 an appliostton by the deoree^bolder for ezeoution of the deocee foe aoata against 
the surety was rejeoted on the ground that under the law aa then stood, the eeonrlty 
oonld not be enloroed by means of ezeoution and that the deoree'boldec must have 
recourse to a (reeb suit against the surety, the deoree>holder was after the paaeing of 
the Aot VII of 1886 entitled to make a fresh applioation for ezeoution against the 
eorety under 8. 6 of that Aot. By Aot VII of 1889 the previous statute was not 
cepsaled. The new provieions of the Aot were those of procedure and not those which 
dealt with any eight. The right of the deoree-bolder to recover bis money was not 
afieoted, nor was the liability of the surety to pay the money. The only alteration 
was as to the mode in wbiob to recover. 16 O. 333. 

ROLES OF EXEaUTION DIFFERENT IN DIFFERENT DISTRIOTB.— Where 
in diSerent dietriota different modes ol ezeoution are piesoribed and where the question 
ia bow a deoree, passed in one. but of wbiob ezeoution ie sought in another of euoh 
Dieteiots, is to be ezeonted, the ezeootiog Oourt must be guided by the rules in foroe 
in lie own Dletrlot. 81 B. 6. A deoiee wbiob was obtained in Saothal Parganas and 
which oould not have been ezeouted by the arrest of the judgmenl-debtor if it had 
been executed by any of the Courts in Santbal Parganas, may be eieonted by the arrest 
of the judgment-debtor when it ie traneferted to any Court for ezeoution outside the 
State. 10 I.O. 638. The mode of ezeoution of a jndgmoat ie exolueively determined by 
the Oourt of prooeee. 7 M.H.O. 266. 


DEGREE FOR PARTITION OF ESTATE OR SEPARATION OF SHARE.— 

Where the decree is for the partitioQ of an undivided 
estate, assessed to the payment of revenue to the Government, 
or for the separate possession of a share .of such an estate, the 
partition of the estate or the separation of the share shall be 
made by the Collector, or any gazetted subordinate of the 
Collector deputed by him in this behalf, in accordance with 
the law (if any) for the time being in force relating to the par- 
tition or the separate possession of shares, of such estates. 

8 . 54 .) 
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iOOPB.— This eeofcion applies oaly to oasss wbece sepatate allotment of land 
ceveoae is asked foe ; othaewiae the Oivil Ooort has jacisdiotion to exeoata the decree* 
Si 0. 726 F B. : 7 0. 153 ; 10 0. 435 ; IS C. 198 ; 33 O. 679, overruled in 34 G. 725 F.B. 
It applies to oasas where a raveoue paying estate has to be partitioned into several 
eevenoe paying estates. 16 0. 303 ; 45 I.O. 89S»(1918) Pat. 130. This seotion does 
not apply where a decree for partition of a share in a portion of such an estate is to be 

- ezeoated. 6 4. 453 : 8 B. 639. Raiyatwari holdings having been held not to be estates 
paying ravenae to Government, a aimitar oonettuotion ehonld be pat on the ptovieions 
of 8. 54. O.P. Code. 7 M. 882 F.B. The ezeoution of a deoree in an administrative 
salt oannot be oarried oat by direoting the Oolleotoc uodet 6. 54 to partition the estate. 
This seotion applies only where the deoree is (or partition of the land by what is known 
as meies and bounds, that is to say, when land held jointly and assessed to Govern- 
meat revenne as a whole is to divided ap into two or more plots or portions between 
the ehaters. to be held by them, henoeforth. separately. 8 B.Ij.R. 338^36 I.C. 385, 
S. 54 does not debar a Oivil Oourt (tom delivering a portion of a revenue paying estate 
where a aaparate allotment of revenue ie not asked (or. 39 I.O. 173^(1917) Pat. 131. 
A Oivil Qonrthas jurisdiotionto ezeoutea deoree for partition of a revenue paying estate, 

- provided that it doss not assume jurisdiotion to partition the liability for the land 
revenne ; so that in the event of a party applying to the Oolieotor (or partition of the 
land revenue after partition has bean eSeoted by the Civil Oourt, it would be open to 
the Colleotor to reoonsider the allotmeot of the ehates granted in the Oivil Court pro- 
esedioga. 46 I.O, 895'»(i9t8) Pat. 134. A deoree foe poeaeseion against two out of 
•many oo-owners is not a deoree nnder this seotion. 8 B, 639. Where the Civil Courts 
divided the lands of an estate, but did not take any aotion under 8. 28 of the Partition 
Aot V of 1897. held that the Colleotor is not bound offioially to recognise what the Oivil 

' Court had done* 38 I.O. 593*1 Pat. Ej.W* 61. 

Final order under Stamp Act. — A 6aal order for efieotiog partition ooutemplated 
by 8- 3 (1C) of the Indiau Stamp Aot is analogous to a final'order of the Oolieotor under 
S. 64. C.P* Coda, efiioting a partition of an undivided estate paying revenue, 36 bl. 36. 

8. 54 applies in the oase of au eatate assessed to land revenue in one lump sum foe 

- the whole estate, and not to estates like the ordinary paddy boldiogs in Burma which 
are asseeeed at aore ratee. 1936 Baog. 80*4 Bur, Ij.J. 360. 

DBORBB FOR PARTITION OR SEPARATE POSSESSION. — & decree (or parti- 
tioo is a joint deolaeatioo of the rights of persons interested in the property sought to 
be partitioned and is, if properly drawn up io favour of each share-holder, or set of 
share-holders having a distinot share. 30.551; 33 P. R. 1905 ; 30 A. 81 ; i23 M. 494 ; 
12 A, 606 : 33 M. 494. Where a deuces merely states the sbarej of Iths plaiatiSs in the 
immoveable property it io not a decree (or parbitiou. 2 M.D.T. 265 ; A.W.N.(1684) 

316. The term partition io this section is not oco6nod to the mere division of the 
lands into the requisite parts, but includes the delivery of the shares to their reepeotive 
allotteea, 11 B. 652. Possession must be given in ezeoution alter ascertaining what 
particular lands the deorae-bolders are entitled to under che deoree. A.W.N. (1894) 116. 
Trees growing upon lands, the aubject of partition, by the revenue authorities, go with 
the land and may ba pacbitioued by them along with the land. 23 A. 91 F.B. A Oourt 
has power in ezeouting a decree for partition ot family property to order that any part 
of the property ahould remain joint. 3 C. 514. A deoree for poasesaiou. against two 
out ot many co-owners is not a deoree (or partition. 6 B. 539. 

PRELIMIINART AND FINAL DECREES. —In a partition suit a preliminary 
decree ia only made under the second olauae of O 20 . r. 18 when tbe property to be 
partitioned is not property assaesed to Govarnment revenue. But when tbe propesty to 
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be partitioned is a property assessed to Qovernaieot Beveoue the Coact passes at once a- 
final decree and the rest of the prooeedings are worked oat ia ezeoution by the OolleO' 
tor. 99 1.0. S8»8 B D.R. 385. 

ESTATE.— Tbe word '‘eetate” ia need in its ocdiaary sigDificaooe and not in tfaa 
restricted senee bb aeed in the Batwaca Lisw (Beogal Aot VIII o( 1876). 10 0. 4S6« 

Property held oa raiyatwari tenareis not an estate, but permanently settled estates are 
within tbe meaning of this section. 7 M. 369 F.B. A contrary view is taken in 16 B. 698. 
where it is held that land held under a lease from Government for a fixed period ie an 
estate. Isolated plots of land wbiob fall short of being tbe abate of a oo-sbarer in a 
mabal do not form an estate. 6 A. 459. Rent payable in tbe case of shcotrinm village 
is revenue within the meaning of O. 91, r. 61. 

CONTROL OVER COLLECTOR'S ACTION.— This sectioo places tbe execution of 
tbe decree entirely in tbe bands cf tbe Collooior. 8 C.L.R. 907 ; 8 0.0. 69 ; 6 O. 649 ; 16 
B. 698 ; 11 B. 662 ; 93 A. 991 F.B. : 16 B. 597; 78 P.R. 1889 ; A.W.N. <18E0) 75. Tbe 
Collector acts mioietocially in exeoutiog such a decree, but a certain discretion is 
allowed to him and so long as bo keeps within the bounds preGOiibed, the Qivil Court 
baa no right to replace bis discretion by its own. 12 B. 371 ; 6 Bom, L.R. 646. The 
Colleotxor cannot refue'e to carry out tbe decree of tbe Couit and tbe Oourt has a power 
to replace its own ctsoretioo. 16 B. 5J7. Where the Collector oontravenes tbe decretal 
oommands of tbe Civil Court or aote ultra vires, bis notion ie subject to tbe oontrol of 
tbe Court which passed tbe decree and sent it to him for ezeoution. 98 B. 938 ; 14 6, 
460; 99 l.G. C8»8 S-Ij R. 335. Tbe Civil Court has tbe jadicial control of 
its decree, 19 B. 371 ; and has judioiai powtr to hear objeotione to the 
parlitioo made by the Collector. 19 M. 435. Under the Punjab Land Bsvenue 
Aot, 1887, tbe procoedinge of tbe reveoue officers are subject to appeal and revision 
by his superior revenue autboritiee. 79 P.R. 1869. When tbe Ocllootor has 
failed to execute the decree for a oonetderable time, it ie oompetont for tbe 
Oourt to leq'iire him to ca'ry through tbe ezeoution prooeedings pending before 
him. 29 I.O. 69 — 8 S.Ij.R. 336. A Civil Court ie not competent to make a division of 
revenue paying land Ibcougb a Commissioner appointed by it. No ocnscut- on tbe part 
of the parties can oootec on a Civil Court juciadiotion, and objiotion to joriediotion 
though taken at a late stage must prevail. 30 I.C, 209^9 0.£i,J. 891. A partition of 
rov 2 DUO paying land oannot be efieoted by a Civil Ooutt under B. 64, O.P. Code. 

16 B. 598. When the Oolteotor acting under 8. 64, C. P. Code, once cflects a 
partition it is not oomp^tsut to a Civil Cv>uct to catertaiu an applioation seeking to re- 
open tbe parlitiuu. 49 B. 680. In o^se of partition of lauds, this scolioo and 8. 113, 
Bombay Kev'cuo Code. Aot V of 1679, pUod tbe execution of dtocees entirely in tbe 
Oollcotor's Limds. 19 B. 371- A Civil Court which passed a decree for partition of a 
Bbata of an undivided estate paying revenue to G.>vefnmoat has no power under this 
seotion to order the Colleotor to efieot the partition ; but tbe decree-holder should in 
accotdanoe with 8. 69, Oudb Roveoue Aot, apply to the Colleotor to have bis share 
partitioned. 6 0.0. 69. A dccreo of a Civil Oourt for partition is subj;ot to 8. 107 
of tbe United Pcovinoes Land Revenue Act, and cannot be fully executed until 
the decrcc-boldcr’-i name is recorded in tbe revenue papers. 93 A. 375. 


EXECUTION IN CASE OF CROSS DECREES -(1) Where appHca- 
fcious are made to a court for the execution of ci’oss-decrees 
in separate suits for tbe payment of two sums of money 
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passed between the same parties and capable of execution 
at the same time by such Court, then — 

(a) if the two sums are equal, satisfaction shall be 
entered upon both decrees ; and 

(&) if the two sums are unequal, execution may be 
taken out only by the holder of the decree 
for the larger sum and for so much only as 
remains after deducting the smaller sum, and 
satisfaction for the smaller sum shall be 
entered on the decree for the larger sum as 
well as satisfaction on the decree for the 
smaller sum. 

(2) This rule shall be deemed to apply when either 
party is an assignee of one of the decrees and as well in 
respect of judgment-debts due by the original assignor as in 
respect of judgment-debts due by the assignee himself- 

1,3) This rule shali not be deemed to apply unless — 

(а) The decree-holder in one of the suits in which 

the decrees have been made is the judgment- 
debtor in the other, and each party tills the 
same character in both suits, and 

(б) the sums due under the decrees are definite. 

(4) The holder of a decree passed against several 
persons jointly and severally may treat it as a cross-decree 
in relation to a decree passed against him in favour of one or 
more of such persons. 

Illustrations. 

(a) A holds a decree against B for Rs. 1,000 ; B holds a decree against 
A tor the payment of Rs. 1,000 in case A fails to deliver certain goods at 
a future day. B cannot treat his decree as a crosS'decree under this rule. 

16) A and B, co-plaintiffs, obtain a decree for Rs. l.OoO against C, 
artff, C obtains a decree for Rs. 1,000 against B. C cannot treat his decree, 
as a cross- decree under this rule. 

(c) A obtains a decree against B for Rs. 1,000. C who is a trustee for 
B obtains a decree on behalf of B against A for Rs. 1,000. B cannot treat 
O's decree as a cross^decree under this rule. 
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(d) A, B, C, D and E are jointly and severally liable for Bs, 1^000 
under a decree obtained by F. A obtains a decree for Bs. 100 against F 
singly and applies for execution to the Court in which the joint decree is 
being executed, F may treat his joint decree as a cross'decree under this 
rule. (O, 21, r. 18.) 

The provisions contained in O. 21, r, 18 shall apply to 
decrees for sale in enforcement of a mortgage or charge. 
(O.21,r,20.) 

APPLICATIONS SHOULD HAVE BEEN HADE FOR EXECUTION OF 
BOTH THE DECREES, — If eithec of the deoree^hoiders omits to apply for exeonfeion 
of bis decree, the other deoree. holder may take out exeoutioo of bis decree for its foil 
amount. 91 A. 481 ! 14 0, 18, 94 P.C. ; S9 M. 336 ; 91 I.C. 32»11 A.L.J. 763, Ao 
application for execution is neoeeeary, but when the High Court, when affirming one of 
tbe decrees for rent, eaid that execution should not issue until the amount of mesne 
profits due under the decree in favour of the appellants bad been ascertained, evidently 
the intention was that tbe deorees should be set ofi against each other and therefore 
set ofi was allowed although the decree-holders did not apply. 69 I.O. 746->(19l9| 
Pat. 373. 

THE GROSB-DEORBBS HAT BE FOR THE PAYMENT OF DEFINITE 
SUMS OF HONEY OR FOR THE SALE IN ENFOROEUBNT OF A UORTOAOB 
OR OHAROE,— A decree foe sale in eofOToement of a mortgage or charge may 
be set cfi againet a decree (or payment of money. 99 M. 318 ; 83 A. 940. When one 
person has obtained a decree against another and tbe latter obtains a decree for mesne 
profits uoder 6. 144, O.P, Code, against the former, the deoteee are liable to be set off. 

ae o.w. H. gR8»84 i.o. 747 . 

BOTH THE DECREES HOST BE CAPABLE OF EXECUTION AT THE 
SAME TIME AND BY THE SAME COURT.— 10 A. 188. Illustration (a) above. A 
decree passed by a Revenue Court under Aot X of 1869 cannot be set ofi uoder O. 31, 
r. 18 against a deoree passed by a Civil Court. 16 W.R. 303. 

THE DECREE-HOLDER IN ONE SUIT MUST BE JUDOUBNT DBBTOR IN THE 
OTHER AND BACH PARTY SHALL FILL THE SAHE CHARACTER IN BOTH THE 
SniT0i— A person against whom a deoree loreolosing bie rights to redeem a property from 
sale ie passed in hie character as a puisne mortgagee or an attaehiog creditor, is a jodg* 
meot'debtor in that decree in a obaraoter different from tbe one in which he bolds a 
decree made in bie favour pereooally and which is enforoeable against bis judgment' 
debtor by the arrest of bis person and attaobment of bis property. In tbe one oaee be has 
obtained a money-decree foe costs In bie individual and personal oapaoity, in the other ha 
ie not ordered to pay any sum of money in bis individual and personal ospacity but is 
only given ao option to do so if he likes to save from sale some property in which he is 
interested. 98 A. 669. When the purobaeer of a decree proceeds to execute it, tbe 
judgment'debtor cannot be allowed to set ofi on aooount of joint deorees obtained by 
himself and others against the parohaaer subsequent to the sale of the purchased 
deoree. Kven where the joint deoree is obtained by tbe judgment-debtor and others 
againet the vendee of a decree before the date of tbe sate of tbe deoree it cannot be set 
off againet tbe purohasor. 16 W.R. 197. A deoree againet A cannot be set off 
against a deoree held by A'e son. 10 W.B. 460. A decree tor or againet a deorea-boldee 
or bis aeeignee may be set off againet a deoree againet or for the same decree-holder oa ' 
his aeeignee reepeotively. (1914) M.W.N. 86 *99 I.O, 73. A deoree-bolder may set ol 
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bis deoiee agskinst a deoiee passed agaiost him in favoot of one ol hia )adgmenfc>debtOKe» 
who were jointly and severally liable to him under bis decree. 89 I-O. 660*15 A.D.J. 
337; IS A. 339 ; 9 O. 479. A decree paeaed against A and B jointly for the prinoipal soma 
and interest thereon op to the date of institation of the enit and against A alone lor 
interest dne from date of institution ol the suit to the date ot realisation ie not a joint 
deoree within the meaning of O. 31i r. 18 when B wants to set off certain amount 
paid by A in satisfaotion of his deoree. 9 Fat, li.J, 163*39 I.O. 663. 

EQUITIES OF THE jaDGMENT-DEBTOR. — A party taking by assignment a 
deoree obtained by A against B takas it subject to a set ofi on aoooant of a otoss'deoree 
obtained by B agaloat A. 10 W.R. F.B. 33 ; 19 W.R. 86 : (But see 16 W.R. 137) ; 18 
W.B. 443; 31 W.R. 141 ; 34 W.R. 999 ; 16 C. 619 ; 96 M. 438 ; 7 M«D.J. 337> (3. 49. 
O.P, Code). A got a decree against B and transferred it to C. B bad a deoree against O 
and sold it to D. An application was made by 0 to set ofi B’s decree under O. 21. 
r. 18 ; held that B. 49 applied to the case and the equities had been rightly adjusted even 
though D was a bona fide purohaser. 4 Bur. D.T. 364* 13 I.O. 905. A deoree against 
the assignor in favour ol A iu a suit wbiob was pending at tbe date ot the aseignment, 
and wbiob bad ripened Into a deoree before the assigned deoree was fully executed, oao 
be set ofi against the unexeoated portion of the assigned decree. 16 0. 619. 

HOLDER OF THE DEOREE FOR THE SMALLER AMOUNT.— A deoree holder 
foe the smaller amoont is not entitled to execute bis decree, but is entitled to rights 
and priorities as if the decree foe tbe larger amount was attached at his instance. 13 
M.Ii.T. 337*17 I.C. 393. 

DIBQRETION OP THE COURT.— Tbe provisions ot tbe rule are imperative and 
give no discretion. Whether appealed or not tbe decrees might be set against one 
another and the larger of tbe two decrees only can be executed and that only for the 
dtfietenoe. W.R. 1664 Mis, 1. But a party will not be allowed for the first time in 
second appeal to raise a contention that a deoree sought to be set ofi against another 
deoree oould not be so set ofi. 1 L.W. 431. 

EXECUTION IN CASE OF OROSS-OLAIMS UNDER THE SAME DEGREE.— 

Where application is made to a Court for the execution of 
a decree under which two parties are entitled to recover sums 
of money from each other, then, — 

(а) if the two sums are equal, satisfaction for both 

shall be entered upon the decree; and 

(б) if the two sums are unequal, execution may be 

taken out only by the party entitled to the larger 
sum and for so much only as remains after deduct- 
ing the smaller sum, and satisfaction for the 
smaller sum shall be entered upon the decree. 
(O, 21, r. 19.) 

44 M.L.J. 690-79 I.C. 866. 

The provisions of this rule shall apply to decrees for sale 
in enforcement of a mortgage or charge. (O. 21, r. 20.) 

34 I.O. 376 ; B I.O. 636. 



136 


THB IjAW of execution OF DBORBES 


[oh. IV 


OBJECT AND SCOPE.'— Tfae objeot of O. 31, r. 19 ie to pteveDl each aide exeoatiDg 
bfe deoEee ia teepeot of soma doe tvhettaer as ooate ot otberwise aoder tbe eame deotee, 
and there is nothing in it to prevent the plaintiS who holds a joint and seyeral decree 
against two defendants (who nodet the deoree are entitled iadividually to difiereot 
oosts which in the aggregate ezoeeded the amount due to the plaintifi) from taking oat 
ezeontion of the decree egainst one defendant alone for the balance due to him by both 
the defendantB, until the other defendant makes the application in ezeoution to 
recover the amount due to him by the plaintifi under the deoree. 3 U-W. 367ea34 I.O. 
366; 16 A. 896. In an applioation for ezeoution of a deoree deduotiog the amounts 
due in reepeot of ctoes-olaims under ibe deorcr, the Court ebould Bret asoertain what 
amounts were due frcm each party to the other and thereafter allow execution to 
proceed for the difierecce, makiog euofa order as is neoeeeaty foe proteoting the ioterests 
of the pereoDS who had not joioed in the application for ezeoution. 44 I.O. 445. 
When a foreclosure decree provided for payment of money by plaintifi to defendant, 
O. 91, r. 19 does not prevent the defeodant frcm executing the deoree in bte favour. 16 
0-P.L.R. 73. When both ibe patties olaim to be entitled to reoovor a sum from each 
other, ezeoution can bo taken out only lor so much amount as remains after dednot* 
ing the sum due to the judgmeoL>debtar. 1993 Lah. 151. 


CLAIlfS IN A PRE'EU PTION DEOREE. — When a pee- emption deotee is passed in 
favour of the plaintifi with oosts. the plaintifi may deposit ths decretal amount deduct* 
ing oosts. 9 Lab. 994 ; 10 I.O. 454. A vendee against whom a dcoree for pre-emption 
is passed subjeot to a certain amount being deposited ia not a person who oan ceoovec 
the purchase money from the plaiotiS unless the latter cboses to deposit it. He 
oannot compel the plnintifi.to ezeroiee bis rights under the deoree for pre-emption and 
the case does not fall under O. 21, c. 19 ; beooe oosts awarded caonot bo set ofi against 
the amount to be deposited as pte>emption money. 26 0.0. 346 = 74 I.O. 558. 

COSTS,— The amount due to a patty under a decree may be set-eff against the 
oosts due from him to the samo deoree. 23 121 ; 12 W.R. 308. 

DECREE UNDER 0. 20, r. 20.— A deoree ie piseed in a suit ordering that upon A 
paying to B Rs. 1,000 (mortgage-debt) on a day fired by the Court. B shall deliver the 
property to A, and that, if such payment ie not made as aloresaid. the property should 
be sold. At tbe same time A is awarded Rs. 100 as ooste in the euit as against B, Here 
A oannot take out execution at all for the eum cf Rj. lOO and B oan taka out ezeoution 
for Rs. 900 only. 98 M. 12). 

REFUND IN CASE OF WRONG EXECUTION.— When ezeoution ie taken out, the 
Oourt under its inbereot powers oan compel a refund of tbe sum taken in exoees, 
66 I.O. 753-24 0,W N. 465. 

OL&IH FOR THB SMALLER AMOUNT.— Though tbe opponents would be barred 
from recovering, by limitation, tbe larger sum awarded to them uoder the deoree, the 
applioant for exeoutioo of tbe emallcc eum oould not avail of the oitouoastanoo to take 
out execution in a manner forbidden by O. 21, r. 19. 40 B. 60. 


EXECUTION IN THE CASE OP A DEGREE FOR EXECUTION OP A DOCU- 
MENT OR ENDORSEMENT OP A NEGOTIABLE INSTRUM E NT.- ( 1) Where 

a decree is for the execution of a document or for tbe endorse- 
ment of the negotiable instrument, and the Judgment-debtor 
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neglects or refuses to obey the decree, the decree* holder may 
prepare a draft of the document or endorsement in accord- 
ance with the terms of the decree and deliver the same to 
the Court. 

(2) The Court shall thereupon cause the draft to be 
served on the judgment-debtor, together with a notice re- 
quiring his objections, if any, to be made within such time 
as the Court fixes in this behalf- 

(3) Where the judgment-debtor objects to the draft 
his objections shall be stated in writing within such time 
and the Court shall make such order approving or altering 
the draft as it thinks fib, 

(4) The decree-holder shall deliver to the Court a 
copy of the draft with such alterations (if any) as the Court 
may have directed, upon the proper stamp-paper, if a stamp 
is required by the law for the time being in force ; and the 
judge or such officer as may be appointed in this behalf shall 
execute the document so delivered, 

(5) The execution of a document or the endorsement 
of a negotiable instrument under this rule may be in the 
following form, namely : — 

“ G.D. Judge of the Court of — (or as the case may be) 
for A.B. in a suit by E.F. against A.B.” ; and shall have the 
same effect as the execution of the document or the endorse- 
ment of the negotiable instrument by the party ordered bo 
execute or endorse the same. 

(6) The court, or such officer as it may appoint in this 
behalf shall cause the document to be registered if its 
registration is required by the law for the time being in force, 
or the decree-holder desires bo have it registered and may 
make such order as it thinks fib as bo the payment of the 
expenses of the registration. (O. 21, r. 34.) 

8C0PB.-~'A deocea direstiag the defeodaota to ttaoefer bait o! the ebarea in ibe 
BOit Id (avoar ol the plaiotifl and to lodge ibe transfer together with the share certifioate 
with the company for regiatration ie enlorceable ander O. 21 , r. 34. 41 I,C* 17 , A 

deorea dlreotiog the ezeooiioD of a mortgage bond oao be enforced onder O. 31| r« 94, 

16 
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36 C.W.Nil68»61 l.C. 685. A decree directed the jndgmeDt*debtor to ezecoke a coo'- 
veyaDoe od payment ol a sum ot money by tbe deoree-boldet v?itbin one month ; the 
deoree>holder could not make tbe payment Tritbio tbe time extended by tbe Ooott 
Md that tbe judgment-debtor wee not bound to execute tbe oonveyanoe. 31 I.O. 467r 
Where iu a euit for epeoiflo performance ol an agceementt the decree directs execution 
of a oonveyanoe aod tbe defendants fails to comply viitb the deoree tbe oonet eball pro* 
eeed to exeiciae the power given by this rule. 10 0. 730 ; 18 B. 637. Tbe deoree* 
bolder cannot move the court for execution of the document until tbe judgment- 
debtor has neglected or telueed to obey a decree. 48 1.0. 188 = 14 N.L.R. 176. The 
Begietrar of the High Court, if directed by the Court, can execute a oonveyanoe. 16 
C. 330. A deoree direoting tbe deleudani to execute a oonveyanoe of certain property 
may be executed under O. 21, r. 34. But tbe rights under the oonveyauoe may be 
entoroed by a separate suit. 12 C.Ij.J, 599. A compromise decree for exeoution ot a 
oonveyanoe may be executed uoder this rule. 10 O.W.N. 345 ; 61 I.O. 636 = 25 O.W» 
N. 66 ; 3 O.W.N. 30. When a dooument is executed by tbe court in a deoree agaiuat 
a Hindu father, tbe liability of tbe sou is not aflected thereby. 6 411. 

EXEOUTION OF CONVEYANCE OF PROPERTY SITUATE OUTSIDE BRI- 
TISH INDIA. — So far ag the exeoationol a oouveyanoe ol the property eituate out* 
side Britieb India is oonoeroed tbe ooutts in Bcitieb India oannot avail themselveB ot 
tbe prooedure provided in O. 21, r. 34, O. P. Gods, if the defendant disobeys the order. 
Tbe only way in which the British Indian Courts oan grant this relief ie by grant- 
ing a mandatory injaootion direoting tbe agent to execute a oonveyaaoe which may 
be eoloroed by atiaobmeut under O. 21, r. 52 of tbe Code. 29 M.L.J. 551=31 
l.C. 216. 

registration. — A ooDveyanoa executed by the ocurt under O. 21. r. 84 must 
be registered it it is oompulsorily registrable under tbe Registration Aot. 2 A* 392. 

APPE&L. — Ac order uoder this rule is appealable under O. 43. r. 1 (i). 


EXECUTION OF A DEDRBB FOR SPECIFIC PERFORMANCE OR AN INJUNC- 
TION.— (1) When the party against whom a decree for specific 
performance of a contract or for an injunction has been pass- 
ed has had an opportunity of obeying the deoree and has 
wilfully failed to "obey it, the decree may be enforced by his 
detention in the civil prison or by the attachment of his 
property or by both. 

(^2) Where the party against whom such a decree has 
been passed is a corporation, the decree may be enforced 
by the attachment of the property of the corporation, or 
with the leave of the court by the detention in the civil 
prison of the directors or other principal officers thereof or 
both attachment and detention. 

(3) When any attachment mentioned above has 
remained in force for one year, if the judgment- debtor has 
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not obeyed the decree and the decree-holder has applied 
to have the attached property sold, such property may be 
sold, and out of the proceeds, the court may award to the 
decree-holder such compensation as it thinks fit and shall 
pay the balance (if any) to the judgment-debtor on his 
application. 

(4) Where the judgment-debtor has obeyed the 
decree and paid all costs of executing the same which he is 
bound to pay, or where at the end of the one year from the 
date of the attachment no application to have the property 
sold has been made, or if made, has been refused, the attach- 
ment shall cease. 

{ 6 ) Where such a decree as mentioned above has not 
been obeyed, the court may in lieu of or in addition to all or 
any of the processes aforesaid direct that the act required to 
be done may be done so far as practicable by the decree- 
holder or some other person appointed by the court at the 
cost of the judgment-debtor, and upon the act being done, the 
expenses incurred may be ascertained as if they were included 
in the decree. 


Illustration, 

A, a person of little substance, erects a building which renders uninhabi- 
table a family mansion belonging to B. A in spite of his detention in prison 
and the attachment of his property declines to obey a decree, obtained 
against him by B, and directing him to remove the building. The Court 
is of opinion that no sum realisable by the sale of A's property would ade- 
quately compensate B for the depreciation in the value of his mansion. B 
may apply to the Court to remove the building and may recover the costs 
of such removal from A in the execution proceedings. (See O, 21, r. 32.) 

LBQ&L-GHANOES, — (1) The words for ao iojuDotioD ” ia sub-rule (1) ate sub* 
BtUuted toe tho words “ for tbs peetocmaaoe or absteafcioo from aoy parUoular aot ” 
io B. 9C0 of the old Code. The efieob of the ohaoge is that oertaio ruliags under the 
old Code Btd no loogee covered by the present Code, A party who has been ordered to 
file aoooaats and did not do so oould be prooeeded against under S. Q60 of the old Code, 
7 C. 664 ; 97 A. 374. (9| Bub-rules (9) and (5| are new. Under the old Code, it wae 

not in the power of a Court to order ite officers to personally carry out deorees foe 
demolitions, etc. 18 W R» 289 : 8 0. 174 ; 26 B. 283 ; 33 G. 306 ; 1887 P J. 74 . 
Under the present Code it is competent to a Court to diraot the set to be dons by the 
deores-holdec or by some peraoa appointed by the Court at the eost of the decree^- 
bolder. 46 0, 103. 
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SOOPE-^Deoree for acoonoti.— Wbete ifae faotam o( piiooipal and agent is 
establiahed tt is for the defendant to peove teoeipke and diabutBemente. It he (aile to 
facnieh the aoconnte within the time deed the plaintifl may take advantage of the 
provieioQB of O. 91, e. 39, 0,P. Cede. 97 &. 374 nnder the old Code. This ie no 
longer covered by the preaent rale, eee legal obangee, supra. 

BndoraemeDt of pfomlasory note.— Wbere under a oomptomiae decree, the 
defendant bound bim?elf to endorse certain promissory note in pUintifi’e favour oo 
hie tailing to do so tbe proper course ie to proceed under 0> 91, r- 39, or r, 36 even 
where the promisacry note had beoooso barred- A separate euit was not maintainable 
under 8. 47, O.P. Code. 94 M.L.T. 34-45 I.C. 689, 

Injunctloo.— O. 91, r. 39 applies both to mandatory and prohibitory iejanobioDS. 
A euit is not maintainable for enforcement of a prohibitory injunction embodied in a 
decree, but tbe remedy iiea by way of execution under O. 91, r, 39. 46 C. 103. When 
a perpetual injunotiou it gcauted the dooceo may be enforced under this rule (on each 
eucceesive breach of it) by an application made within three yeara ol such breach 
under Art. 181 of the Limitation Aot. 99 M. 314 ; 99 A. 300. A decree foe a per- 
petual iojaoolioQ restraining certain defendants from interfering with tbe peefor- 
manoe of ' Arti ’ by tbe piaintiSa and other defendants cm be exeouted in tbe manner 
provided by O 21, r. 31. Tao Ccuct is not jaatifijd in ordering tbe police to interfere 
in tbs matter, nor in ordering the appointment of a commissioner to see that the decree- 
holder performed without obstcuotioD tbe duties appertaining to bis office. 40 A. 640, 
\It is not every order of a court diroo'.ing a pscecn to do a certain act that ie an in- 
|junotioQ. In its essence an injunction is a relief oonsaquential upju an iofringomtut of 
a legal right. An order to furnish account which was oontaioed in a preliminary decree 
is not an injunction within the meaningofO. 21, r, 39. 3 Pat. L.J- 106=44 I.C. 737. 
\f A decree for patting down and removing a wall erected by a judgmsQt*deblo* on the 
deocee-boldct's wall must not be executed by tbe Court ordering its nazir to pull down 
tbe wall from the top of thedeotee-haldjt’a wall. TbeCourt should clearly point out to 
tbe decree-holder the manner in which the assistancs of the court ie to be sought. The 
judgmeo'-iebtor should bo directed by notioe to comply with tbo order in the decree 
within a osrtaio time and ou failure to comply with such order it may be enforced by 
impriBonment or attaobmont of property, 8 C. 174. The pcovisione of O 91. r. 39 (6) 
apply only when a deoceo for an injunction has act baeo obeyed Ooosequeoviy where a 
decree for tbe domcliiion of a wall has bceo executed and the wall demolished acooed- 
iogly, the deoces cannot bs put in execution again eo as to require tbe demolition of a 
new wall eubsequently erected. The comedy of a decree holder ie by a feesb euit. 5 L. 
L.J. 70 ; 69 1.0. 594. Where a decree purports to graat a perpeetual injunoticn to 
keep a doot olceed by using the words ihamesha ke waste) and tbe judgment-debtor 
opens another doer, the decree-holder can execute bis decree and is not bound to bring a 
freah suit. 19 A. L.J. 317. A judgmenl-debtcr who does not voluntarily satiefy a decree 
do6B not commit an actionable wrong eo as to render him to oompensation for damages. 
The decree-holder can proceed by way of execution, 46 I.C. 699=11918) M W. N, SS3. 

BU0GES91VB REMEDIES.— The provlsione ol this rule give a means of punish- 
ing di-obedienoo and a deocoe- holder is not prevented from taking further steps if he 
has received oompeDsakicn foe an injury done. 1 A. L.J. 431. A Court cannot compel 
a decree-holder to pact with bis legal rights and accept a compeneation againat bis will. 

17 B. 771. 

SALE UNDER O. 21, R. 32 — The rule is a highly penal one. and must be cons- 
fceued strictly. When a sale is ordered under this tula the following ocoditlons most 
exiet -Ui a valid original attaohmeot ; (li) applioation, within one year ol that attaob- 
ment by tbe deotee-holder for sale ; and (iti) lapse of one year from date of attachment. 
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Iheratorei wbare an order' ot attachment wae made on 97th Jane 1908 and wae carried 
cat on 90tb Jaly 1909, and no application (or sale wae made by 30 ih Jnly 1909, it was 
held that the attachment had ceased to exist and the order (or sale wae theie(ore set 
aside. 69 P.R. 1911 = 170 P.Ei.B. 1911 = 10 I.O. 311- 

OPPORTUNITY TO OBEY THE DEGREE.— -The Oourt is to eee that the judg- 
ment-debtor has had aa opportunity of obeying the decree : and it is not obligatory upon 
the court to serve a notice upon him oalltog upon him to obey the decree. 93 O. 306. 
Wbere no opportunity ie offered to the judgment-debtor, the applioation (or execution 
must bo dismissed. 21 O. 784 P.O. Before a deoree (or an iujunotion may be enforced 
by impcieoDmeat or attaohmenb it must be established that the judgment-debtor had 
had an opportunity of obeying the iojauotion. 9 Bom. li.R. 301 : 7 6.H.C.R. 122, 

DETENTION. — Detention in prison of a person guilty of a breach of an injuootion 
not only eaforoes tho deoree so long as the oSeoder is la prison, but also ooutributee to 
its eufoioemeut io (utura by patting the oSeuder in (ear. Even a temporary dis- 
obfldienoo of the order oan be punished aod any subsequent obedience is no bat to its 
ereoution. 19 M.Ii.T. 132 = 32 I.C. 698. 

ORDERING SECURITY.— The Court has no power to order aeourity bond (or the 
obedience of a deoree (or aa iojunotiou uoder O. 91, r. 32. 19 M.L.T. 132 = 32 I.O. 696. 

LIMITATION.— t.Q applioation to a oourt to ezeroise ite powers under O. 31, r. 32 
is an application 1(oc the exeoution o( the decree and as regards limitation is governed 
by Act. 18i o! the Limitation Act. 6 Bur. L.T. 116 = 15 I.C. 946 : 23 A. 466. Aooord- 
lag to the Madras and Caloutta High Courbe Art. 181 is applicable. 29 M. .314 ; 
46 C. 103. 

OEOREB FOR RESTITUTION OF CONJUGAL RIGHTS. — (1) Where 
the party against whom a decree for restitution of conjugal 
rights h as been passed has had an opportunity of obeying 
the decree and has wilfully failed to obey it, the decree may 
he enforced by the attachment of his property. 

(2) Where tlie attachment under (1) has remained in 
force for one year, it the judgment-debtor has not obeyed 
the decree and tlie decree-holder has applied to have the 
attached property sold, such property nia^^ be sold, and out 
of the proceeds the court ma 3 - award to the decree-holder 
such compensation as it thinks fit and shall pa 3 ^ the balance 
(lE any) to the judgment-debtor on his application. 

(8) Where the judgment-debtor has obeyed the 
decree and paid all costs of executing the same which he 
IS bound to pay, or where at the end of one year from the 
date of attachment, no application to have the attached 
property sold, has been made, or if made, has been refused, 
the attachment shall cease. (See O. 21, r. 32.) 
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D180RET10N OF COURT IN BXEOUTlNa OEGRBBS FOR BEBTITUTION 
OF CONJUGAL RIGHTS.— (1) Notwithstanding anything in 

rule 32, the Court, either at the time of passing the decree 
against a husband for the restitution of conjugal rights, or 
at any time afterwards may order that the decree shall be 
executed in the manner provided in this rule. 


(2) Where the Court has made an order under sub- 
rule (1) it may order that in the event of the decree not 
being obeyed within such period as may be fixed in this 
behalf, the judgment-debtor shall make to the decree- 
holder such periodical payments as may be just, and if it 
thinks fit require that the judgment-debtor shall, to its 
satisfaction, secure to the decree-holder such periodical 
payments. 

(3) The Court may from time to time vary or modify 
any order made under sub-rule (2) for the periodical payment 
of money either by altering the times of payment or by 
increasing or diminishing the amount, or any part of the 
money ordered to be paid, and again revive the same either 
wholly or in part as it may think just. 

(4) Any money ordered to be paid under this rule 
may be recovered as though it were payable under a decree 
for the payment of money. (See O. 21, r, 33.) 

LEGAL OHINGES.— O. 31, er, 33 and 33 have beeo ameodad by the Code ol 
O.P. AmendmeDt Act XXIX of 1939. 10 la rale 33 the words “ io the oase of a deotee 
(or ceatitution of conjugal rights by the attaohment of his property, or io the oaae of a 
deoree foe the apeoifia perfotmanoe of a ooDtraot or for an injanotioo « have been insert, 
ed after the word " eoforoed (10 In rule 39. after the words " paaGing a deotee the 
words agftinet the husband ” have been iaeerted, (lU) Poe the words shall not be 
ereooted by delentioo in prteon - the words “ shall be executed io the manner provided 
iutbierule” have been eubstitutea. The eSeot of ohaoge in law la that a deoree for 
restitution of oonjugal rights cannot be exeouted by imprisonment of the judgment- 
debtor and the Courts now have no dieoretion in the matter. 


FORM OF THE DEOREE.— A deotee lot restitatioo of ooojugal rights should be 
BBsaed in terms that the huaband is entitled to conjugal rights, that hie wile do return 
to live with him and that her pareute do not intorfete in any manner to prevent her 

doing 60s 3 Agra 111a 


WILFUL FAILURE TO OBEY THE OBOREB.-When a deoree was passed 
against a mother to refrain from preventing her daughter to her husband and 

tL mother permitted her daughter who was of age to reside in her house it bald 
that euoh permission did not amount to wilful failara to obey the deoree. 1 A. 601, 
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DBOBBB AGBIHST OBPBNDAIITS OTHBR TH&N THB WIFB OR HDS- 

B&HD.— Where the wife ia a miDOfi her pateata aao be directed to hand her over to 
the haaband and in oaae of their defaalt or failacs to ehow euffioieot oauae therefor, 
•ezeootioD may be had againat their peraona as well as property. 33 I.O. 838. Where 
any third person prevents the wife from returning to her boaband a decree for in- 
jnnoiion may be obtained againat him which may be enforced in case of diaobedienoe 
by the imprisonment of the defendant or by the attachment of hie property or 
both by imprisonment and attachment of property under O. 31, r. 33. 

EFFECT OF DEOBEB FOR OONJOOAL RIGHTS.— Where a decree for reetitu- 
tion of oonjugal rights baa been disobeyed the wife ia not entitled to make a claim for 
maintenance againat her^husband. 73 I.O. 716. 


EXECUTION OF DECREE AGAINST FIRM.— (1) Where a decree has 
been passed against a firm, execution may be granted — 

(а) against any property of the partnership ; 

(б) against any person who has appeared in his 

own name under rule G or rule 7 of Order 30 
or who has admitted on the pleadings that 
he is or has been adjudged to be a partner; 

(c) against any person who has been individually 
served as a partner with a summons and has 
failed to appear : 

Provided that nothing in this sub-rule shall be deemed 
to limit or otherwise affect the provisions of section 247 of 
the Indian Contract Act, 1872. 

(2) Where the decree-holder claims to be entitled to 
cause the decree to be executed against any person other 
than such a person as is referred to in sub- rule (1), clauses (6) 
and (c) as being a partner in the firm, he may apply 
to the Court which passed the decree for leave ; and 
where the liability is not disputed, such Court may grant 
such leave ; or where such liability is disputed may order 
that the liability of such person be tried and determined in 
any manner in which any issue in a suit may be tried and 

determined- 

(3) Where the liability of any person has been tried 
and determined under sub-rule (2), the order made thereon 
shall have the same force and be subject to the same condi- 
tions as to appeal or otherwise as if it were a decree* 
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(4) Save as against any property of the partnership, 
a decree against a firm shall not release, render liable, or 
otherwise affect any partner therein unless he has been served 
with a summons to appear and answer. (See O. 21, r. 50.) 

SQOPEi'^Thie rule wa 9 newly added in tbe O.P. Code of 1908. It ie a reprodno* 
tioD of O 48, z. 8 of the Boglieb Rales. This rale applies only in the oaee of deoresa 
against Urms. It deals with the liability of the drm property as well ae the personal 
liability of the partner in the Brin wbiab may be noted below separately. A epeoial 
prooedare is prescribed to enforoe the liability of those partners who do not oome undee 
BUh-ol. (1). 91 I.C. 834 ; 89 I.O. 133 = 26 P.n.R. 494 ; 89 I.O. 401. 

LIABILITY OF PROPERTY OF THE PARTNERSHIP. — Under the Oivil Ptooe- 
dure Code as well as under tbe Boglieb Law where a judgment is against a firm, 
ezeoution may issue against any property of the pactnersbip so lar ae partners who 
ace not individually served and thoea who have not appeared are oonoecned, 36 M, 
414. II the property attached is found to be partoorehip property, it will not be neoee- 
sary for tbe deotec-bolder to obtain leave beloce attaohing it under O. 91, t. 60 (1), O.P. 
Code. O- 21, r. 50 (9) applies only to cases in which members of partnership who 
have not been impleaded as eush are Bought to ba screated in eiooution of a deoree 
againeb the firm. {1915) M.W.N. 190 = 28 I.O, 260, 

PERSONAL LIABILITY— O. 30, v. 6. — Where persons are served 
as partners in the name of their firm they shall appear in- 
dividually in their own names, but all sub.sequent pleadings 
shall, nevertheless continue in the name of’the firm. 

O. 80, r. 7. — Where a summons is served in the manner 
provided by r. 3 upon a person having the control or 
management of tbe partnership business, no appearance by 
him shall he necessary unless he is a partner of the firm sued. 

Aoy pereon who hav ai.peared io his owo oame under r. 6 or r. 7 mentioned 
above and not in the oapaoity of a representative or manager of the 6cm |b persDnally 
liable for the decree agaiuet the 6tm J and aoy person wno has admitted by bis pleadings 
that be is a partner or who has been adjudged, on hie dooial, to be a partner in the 
firm is liable poreonally. The liability of euoh persons is not limited to tbe partnerehip 
nroperty. but extends to their other property and their peraon. Aoy person who hae 
been individually eeivcd ae a partner in a suit against the 6fm with a eummooe and 
^bo has failed to appear is personally liable under euoh a decree. 19 O.W.N. 1068 = 
26 I.C. 866. The liability of any petsone other than those mentioned in c. 60, 
olB (b) and fc) is to be determined by the speoial ptooeduce mentioned in sub ol. (9) of 
the rule. The deotee-holdet shall apply to the Qourt that passed the deoree for leave 
to execute the decree against such peraon. Suoh Court may graot leave where the 
liaHlity is not disputed. Where euoh liability is disputed the Court may order that 
the" liability ol euoh person, may be tried and determined as if euoh liability were a 
ooint In issue between the parties. 1 K.B. 854. Wbece a deoree is against a 6fm. 
execution may isene only against the property of the partnerehip, so fat as pattners 
wboatenotlndividually served and those who have not appeatei are oonoetnea. 
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91 I.O. 834-1935 D, 379 ; 89 I.O. 138 ; 


8UB-RULB (2). — Ho otdet can be made agaiDefc a former partner who has to 
the plaintifl'e knowledge left the fitm before the suit. (1894) 1 Q.B. 793, Sub-r. (3) 
is only applioablein the abaenoe of oonditiona In sub.r. (Ij, 36 I.Q. 866— 19 O W 
N. 1008 ; 38 I.O, 360, A plaintifi who baa obtained a decree against a 6tm can 
apply for leave to tBeue exeoation againet any person other than auoh person as is 
referred to ole. (b) and (e) of sab-r. (1) provided he had not to the knowledge of 
the plaintifl left the fitm before the ieeae of summons. This aub-rule applies only 
when the deoree is ezeouted against partners not impleaded in the suit as defendants 
38 I.O. 360— (1916) M.W.N. 180. Ezeoution oan issue against the representative of a* 
deceased partner under this sub-rule. 68 1.0, 637-84 Bom. L.R, 1037. But the 

partner must be living at the date of the deorae, otherwise the aub-rule does not apply 
to the estate of the deoeased in the hands of the legal representative, 87 1.0. 993 — 
1936 8. 389. No speoial leave is required to ezeoute a decree against a person who has 
either appeared in bis own name under O. 30. rr. 6 and 7 or who has admitted in the 

“ partner or who has bean served as a partner with the summone. 
1996 8. 61^69 I»0» 401« 

BOB. RULE (4).— The meaning of ol. (4) of the rule is that the decree against 
a firm ae saoh will not afieot a partner who has not been served with a aummons to 
appear and answer in so far as bis other property is oonaerned. O. 31, t. 60 (2) ie wide 
enough to coves the case of a deceased partner. R. 60 (4) is really intended to make 
clear the ioP^joation of eub-r. (i). It does not in any sense afleot the provisions of 

sub-r. (3). 1983 B. 66-68 I.O. 627. A notioe under sub-r. (4) is imperative to make 

the partner liable. 1936 0.371-91 1.0. 834. 

COURT WHICH PASSED THE DBORBE.-In this rule this expression includes 
tbe (Jourt to wbioh a decree la transferred lot ezeoution. 43 A. 394 * 86 I C 1013 
Under the Rangoon High Court Original Side Rules, the Deputy Registrar has’ power 
to deoide applioatiODs lor leave to ezeoute under O. 91. r, 60 {2). 1996 R. 317»91 1,0, 

778. 


COURT-FEES ON APPEAL,— An order under this rule determining the liability 
of a partner of a firm has tbe force of a decree and an appeal should be stamped ad 
valorem under Bob. I, Art. 1 of the Court Pees Act. 10 Bur, L.T. 43, 


DECREE FOR PAYMENT OF MONEY.-Every decree for payment 
of money, including a decree for the payment of money as 
the alternative to some other relief may be executed by the 
detention in the civil prison of the judgment-debtor or by the 
attachment and sale of his property or by both. (O. 21, r. 30.) 


OPTION OF THE OREDITOR.-The ored.ior has an option to enforce his decree 
either againet tbe person or the property of (he debtor and tbe fact that tbe deoree is 
an ex-parto one makes no dtHerenoe. 4 0. 683. See Bimulcaneoua Execution, aupra. 

Where tbe decree directed that the deoree-holder was to get a 
partioalar allowance Item tbe judgment-debtor and which was made a charge on a 

647-69TS“‘-Br”wh «eouted as provided in O. 31. r. 30. 1 Pat. L.T. 

69 I.O. ..82. Where a deoree upon an hypotheoation bond orders aatiafaotioa 
<19 
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from bbe property and aleo from tbe person of the jadgment^debtor and oontains no 
oondition that exeoatioa shall be enforced againet the property alone, it is open to tbe 
deoree'faolder to enfoeoe his deoree against tbe judgment'debioc’a person or pcopartji 9 
A. 404. 

Inetalment decrees. — k oompromise decree providing payment of money by in** 
stalments oan be realised by ezeouting tbe decree for eaob instalment falling due and 
not by a separate euic. 3^ I.G 693. 

This rale provides for oases of deotees providing for payment of money only and 
not afiooting speojfio immoveable property, 73 I.C. 698®“3 Pat. 768. A deoree lot dis- 
BOlQtioQ of pactnecdbip is foe the purposes of ezeoation a mociey decree. i7 B. 566. 
A deoree upon a sale on a mortgage Is nob a decree lot money. 36 A. 771 1 6 C. W .N. 6 ; 
4 C.W.N. 8.N. 36 : 3 0 Ij. 3. 4S9. Bee aleo other cases oited, A deoree for rent which 
is on the face of it a deoree lor a euro of money without obarging the tenure with any 
lisp or charge of any kind may be ezeouted as a deoree for ibe payment of money. 17 
C. 301 : 8 C.W.N. 676. A decree for payment of maintenanoe to be paid at a certain 
rate pet month stands on tbe same fooing as a deoree ordering payment by instalment 
and may be executed as eaob instalment falls due. 16 W.R. 138 : 9 0. 535. An order 
under the Land Aegaieition Act diteotiog a party to refund tbe amount of oompeo- 
eatioo paid to him, may be executed under O. 31. r. 30. 33 C. 931. 

APPOINTMENT OF REOBiVER. — A reoeiver may legally be appointed under 
O. 40. t, I in cxeoutioa of a money deoree. II N.ti.R. 113. 


DEOREE FOR SPECIFIQ MOVEABLE PROPERTY. n Where the 

decree isforany specific moveable, or for auy share iiiaspecific 
moveable, it may be executed by the seizure, if practicable, of 
tbe moveable or share aud by the delivery thereof to the 
party to whom it has been adjudged or to such person as be 
appoints to receive delivery on his behalf, or by the detention 
in the civil prison of the judgment-debtor or by the attach- 
ment of his property or by both. 

(‘J) Where auy attachment under sub-r. { 1 ) has 
remained in force for six mouths, if the judgment-debtor has 
not obeyed the decree and the decree-holder has applied to 
have the attached property sold, such property may be sold 
and out of the proceeds tbe Court may award to the decree- 
holder, in cases when any amount has been fixed by the 

decree to be paid as an alternative bo delivery of moveable 
property, such amount, and, in other cases, such compensa- 
tion as it thinks fit and shall pay the balance (if auy) to the 
judgment-debtor on his application. 

(3) Where the judgment-debtor has obeyed tbe decree 
and paid all costs of executing the same which he is bound 
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to pay, or where at the end of six months from the date of 
the attachment, no application, to have the property sold, 
has been made, or if made has been refused, the attachmeat 
shall cease. (See O. 21, r. 31.) 

SOOPBi— To eafotoa the <3eoese obtained, by the stringont methods provided in 
O. 91, t. 31, the pUintiS should allege and prove faots neoessary to bring the oaee 
under S. 11, Bpsoifio Relief Aot. 39 M. I P.B. The words “ or for the reoovecy of a 
wife •' have been omitted in the present Code. This rule does not apply to a debt. 
37 M 381 ; 92 W.R. 36. Where the property is not in the possession of the judg- 
ment'debtoE the provisions of the rule do not apply, l O.W.N. 170, 

DEORBB FOR 8PE01F10 HOVEKBIiEB. — A, decree lor poasaaeion of jewels aa 
sot out in the plaint is suoh a decree. 61 P.R. 1890. A decree for posaession of three- 
fourtha of an estate, ooosiating of moveable as wall as immoveable property ia a decree 
for Bpeoifio moveable property, 60 P.W.R. 1909. 

EXBOaTION OP DECREE FOR IHICOVE&BLE PROPERTY (l) Where 

a decree is for the delivery of any immoveable property, 
possession thereof shall be delivered to the party to whom it 
has been adjudged or to such person as he may appoint to 
receive delivery on his behalf, and if necessary, by removing 

any person bound by the decree who refuses to vacate the 
property. 

(2) Where a decree is for the joint possession of im- 
moveable property, such possession shall be delivered by 
affixing a copy of the warrant in some conspicuous place on 
the property and proclaiming by beat of drum or other 
customary mode, at some convenient place, the substance of 
the decree. 

(3) Where possession of any building or enclosure is 

to be delivered and the person in possession being bound by 

the decree does not afford free access, the Court through its 

officers, may, after giving a reasonable warning and facility 

to any woman not appearing in public, according to the 

customs of the country, to withdraw, remove or open any 

lock or bolt or break open any door, or do any ottier act 

necessary for putting the decree-holder in possession. (See 
O. 21, r. 35). 

Where a decree is for the delivery of any immoveable 
property in the occupancy of a tenant or other person entitled 
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to occupy the same and not bound by the decree to relinquish* 
such occupancy, the Court shall order delivery to be made 
by affixing a copy of the warrant in some conspicuous place 
on the property and proclaiming to the occupant by beat of 
drum or other customary mode at some convenient place, 
the substance of the decree in regard to the property, 
(O. -21, r. 36.) 


&QGESSORIES TO THE PROPERTY. —In ezeoQtioD ol a decree for poeseeeion ot 
ioQOQOveable propeebyt tbe boldlec ol a deotee is eotitled to tbe aoooaoi books aod otbec 
doouments relating to its eojoyoiftot and maDagemeot. Theae are regarded aa 
aooeesocies to the estate and olaimable by bitn to whom it haa been awarded, at least 
in BO fat ae they are neoossary to hia eSeokual and proper eojoyment, 11 B. 486, 

DELIVERY OF POSSESSION TO AQENT,— Daliyery of poeeeeeion uodee these 
rules may be made to any pereoa orally autbotieed by tbe deoree-boldec to take poeaea- 
Sion, oven though be does not hold a power- of-attoeney from the deotee-holder. 40 I.O, 
689=»13 N.L R. 87.- 

SUB-RULES (2) AND (3) are new in tbe present Code. 


ANY PERSON BOUND BY THE DEOREB.— This ezpreeeion inolodes peteoDS 
takiog from the judgment-debtor end afieoted by the rule of Us pendsnsi 

DELIVERY OF POSSESSION AND ORIUINAL PROOEBDINGS.— Delivery of 
caeesaioo under O, 21. r. 36, ehould be ooneidered euOioient in a proceeding under 
B. 145 of the Criminal Ptooedure Code. 26 0. 625; 71 I.O. 999^3 Pat, D.T, 626. 

EXECUTION OF MORTGAGE DECREES.— When a mortgage decree direoted 
that the deotee holder should bring to sale tbe mortgaged property in the fiiet inetanoe 
and allowed him to proceed agiinet tbe other properties only for tbe balanoe of tbe 
deotetal amount, if any. the deoree-bolder oould not abandon hie olsim againet tbe 
mortgaged property and proceed against the other properties in (he first inetanoe. 96 M. 
L.J. e3=»21 1.0. 762; 3 M.D.T. 336. The deotee in a suit upon a hypothecation bond 
which only provides lor its onforoemeDt against the hypolbeoated property could no^ 
be executed against tbe person or other property of the judgment-debtor. although an 
order for costa may be so executed. 10 A. 127; 6 A. 369 ; 11 B. 637 (contra in 
A A. 493. where exeoutiou was allowed oo principles of equity). But where a 
decree ordered sale of the hypotheoated property and at tbe eame time allowed him 
to proceed agamet the judgment-debtor personally, the deoree-holdet is entitled to 
enfctcB hia decree at bis option against the person or tbe property of the judgment- 
debtor. Ho cannot be compelled to go against the property before seeking hie 
remedy against the peraon except when the Court is forced to exercise its equitable 
iutisdiotioD, so as to compel him for the purpose of preventiog a fraud being pei- 
oeteated on the judgment-debtor. 9 A. 494 ; 8 O. 697 : 16 A. 334; 18 A. 366 ; 13 A. 
360 ; 14 A. 613 ; 7 0. 748 ; 4 A. 497. 8, 90. T. P. Aot. lays down that the deotee 
must first bo satisfied by sale of the mortgaged property and if it does not fetoh enough 
to pay Iba charge, interest and costs, then the deotee-holder may ask the Court lor a 
decree for the. balanoe it it is recoverable personally from the dolaDdant. 10 A. 632. 
Tbe further decree oontcmplated by 8. 90, T.P. Aot, is in tbe same suit and not 
in a separate suit. 11 A, 406 : 16 C. 423 ; 21 0. 26 ; 16 A. 331 : 20 A. 386 : 26 0. 166. 

The deoree-holderlmust ptooeed for tbe realisation ol his money against that property 
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whioh is allokted to bie moTkgagor oo parkUioo and n9t against the property aotually 
mortgaged* 30 O. 633« Where propeekies withio Oaloakta were mortgaged to first 
mortgagee and those together with other properties outside Oaloutta were mortgaged 
to a sobseqaent mortgagee* htld that the eobeequent mortgagee was eokUled to 
«pfooeed against the properties outside Oaloutta to realise any bslanoe o( mortgage* 
money that might remain doe to him to the same prooeedmgs* 34 C 190. Future 
• interest awarded by a decree is not to be considered as a charge on the mortgaged pro- 
perty comprised in the decree* 16 K. 369i A mortgagee^deoree-holder is entitled to 
proceed agaiost the mortgaged properties in such order as he might think best in bie 
own interest* 31 A«Ij«J. 818 >^83 I.O. 832* A decree-holdsr is entitled to have all the 
properties mortgaged to him put up (or sale but it is entirely in the disorotion of the 
Court to direct io whioh order the properties should be sold* All the properties must 
be advertised (or sale and when they are actually brought into ezeoution and become 
' enbjeot to a sale it would be then (or the Court to decide on just and equitable prinoi* 

. pies whioh property ought to be first sold* 3 Pat Ij«R* 243^84 1,0. 303« In the 
ahsenoe o( a direction in the mortgage decree the deores'holder is primarily entitled to 
. sell the properties io the order he thinks best in order to satisfy bis deoreei but the 
Court ultimately has the right to determine the order of the properties to be sold 
.according to the equities afieoting the parties. 78 I*C* 609* 

Decree tor redemption .^There is oo provision in the G« P* Code under which au 
appHoattoo tor posseesion under a decree (or redemption could be made* 3uoh an 
applioatioo by the mortgagor on payment o( the amount dne is not in ezecation o( the 
deoreSi Suoh an applioation should not be in torm presocibsd by O. 31| r« Hand it 
should be filed on tbs reo3rd in the suit and not in the ezsoutioa prooeediogs* 4 £i*B« 
B. 83 ; 33 C* 934 : 39 O* 651 ; 8 C. W N* 103. 

When a mortgage dsoree passed on an award left it to the ohoice of the plaintifi to 
proceed first either against the pereon or against the mortgaged properties it was held 
that the judgment-debtor bad no right to olaim that the mortgagee ebould realise hie 
security first, the mortgagee is at liberty to proceed in ezeoution under the same deoree 
either agatnet the secured or onseoured properties. 6 S.D.R. 71* Hypotbeoaiion of 
property in bonds on which a deoree in favour of tbs party so eecured is made gives 
each party a right to the applioation of the hypothecated property or its sale prooeede 
to the satielaotioD of the claim deoreed in bis (avoar» although be could not, after the 
sale of the property in ezecuttoo ol anoiber's desree have oaueed it to be re-sold in 
satisfaction of his own without bringing a fresh suit and obtaining a deoree (or that 
purpose* 1 B»W.P. 37* A mortgage deoree oaonot be ezeouted against some of the 
owners o( the rquity of redemption* 47 l.O* 907. The purchaser of property* sold 
subject to iooumbeanoes thereou at a sale under Bengal Act VII of 1868, who 
eubseqaeotly pocobased a deoree passed prior to euob sale in a euit upon a mottgage 
of the property whioh wae in addition to being a charge on the property, also personal 
against the judgment-debtor-mortgagor, was held not entitled to ezeoute sooh deoreee 
against the eutplua sale prooeede notwitbetanding the abandonments ol bis lien on the 
property « 6 C, 711* 

ATTAOHMENT BOT NO SALB,~4n attachment oao issue in respeot ot property 
even though it might not be liable to sale without institutiDg a euit (or sale. 23 C. 813 * 
35 0* 363 ; 31 M. 33. Property mast be attached before being sold in ezeoution ot a 
decree xoiih cttiain exceptions. 1 Ind* Jar, O. B« 130. 

TEHPORABT ALIEN ATION.— The O.P. Code does uot ooufer upon the ezeout* 
ing Court a power o( temporary alienation ot property of the judgment-debtor to the 
decree-holder or any other pereon* 8uob a power can be ezeroieed only under 8. 73 or 
' B* 68* O.P* Oode, along with Sob* HI by the Collector* 43 I«0* 366; 4 Ii.Ij.J* 

• 476* A Court oin in ezeootioo of a deoree order a temporary alienation ot the land 
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belonging to a member of an agrioaltaral tribe and 0. 16 of the Panjah Alienation of 
Land Aot, 1900. which probibita aals does not prohibit a temporary alienation. 1 L. 
193 F.B. ; 4 P.R. 1903 (3 P.R. 1917, not followed). Where tbe Oolleotor finds 
that the sale ol land in exeoution would be undesirable and that tbe decree oan be 
eatiefied, within a reasonable time by a temporary alienation of tbe land, be may 
place what be ooosidete proper, before the executing Court, whioh may after heating 
tbe parties decide whether efieot should be given to snob arrangements or not. But 
suob an arrangement oannot be treated ae a final eettlcment cf the decree, till tbe 
Court aocepts it and authorises the Colleotor to give efieot to it. 114 P.R, 1806 ; 43 

I.C. 356. The Insolvenoy Court or the Receiver appointed by suob Court oan effect a 

mortgage of the iosolvent’s land who is an agcioulturiat for a term of 20 years only and 
that also under the terms ol tbe Punjab Land Alienation Aot. The procedure lor suob 
a Court or Reoeivac is tbe same as is prescribed for the Civil Courts. 3 L. 78. 

DEOHEE FOR PARTITION, — It is not competent to a Court in executing a 
decree lor partition to erect a wall between tbe divided pails. The execution is 
complete wbon tbe parties ate put in possession of their respeotivs lots. A decree for 
an undivided share ol oertaia lands alter removal ol (he trees planted thereon, cannot 
entitle the dccree'faolder to remove tbe trees item a larger area then that to wbiob be 
was entitled. 16 A. 453. It ie not opeo to the Court to execution of a decree lor 
partition of family property to order that any part ol tbe property should rfmaiu joint 
unless all tbo oo'parocners who ace parlies to the eutt agiee to such an order being 
passed, 3 C- 614. In tbe execution of a partition desree when the judgment-debtor 
had pr(..ducod before tbe Court certain property and there was a surety ae well for tbe 
performance of tbe deoree. tbe property produced must first bo applied towards tbe 
satisiaotion cl the decree, and il tbe deorce-bolder did not oblain satislaolion in this 
way, the execution should prooied against the surety. 19 B. 676. 

Liiultatloo. — For purposes ol limitation execution prooeedmgs in a partition 
deoceo oy either ol tbe two sbare-bolders are only taken on behalf ol both. 3 0. 661 ; 

9 C. 568. 

DEGREE FOR Id AlMTENANOE,-~-A decree lot arrears of mainConanoe and future 
maiuteuaooe oan be executed against tbs person ol the judgment-debtor when tbe pro- 
perty hypotbeoated is exhausted. A separate suit is not uectseacy lor tbe purpose, 
when wbe charge created was merely a hen created by tbe decree. 3 Fat. 796 = 7^1 I.C, 
867. Waen a obargu is created in a ddocoe (or mainteuanoo, tbe enloroemont of the 
same can only be cffcoied by instituting a suit under 8. 67 ol tbe T.P. Act. 23 I.C- 
903 ; 33 C. 659. 

EXECUTION OF RENT DECREE.^ Where tbe decree wae an ordinary decree for 
rent, iand no telerence whatever was made in it to tbe kabuliat or to the terms thereof 
and it does not appear that tbe kabuliat was ever filed in tbe rent suit, it is net open 
to tbe judgment-debtor to go behind tbe deoreo and to insist that tbe terms ol the 
kabuliat should regulate the rights and the liabilities ol the parties as regards tbe mode 
In wbiob the deoree should be realised. 14 0. 14. A landlord obtaining a deoree against 
his tenant which is on the lace of it a decree lor a sum ol money without charging tbe 
tenure with any lien or charge ol any kind ie entitled to pursue bis remedy againek 
properties other than the tenure itself. 17 C. 361 ; 16 0. 493. Wbsie a deoree lot 
arrears ol rent does not restrict the decree-holder to execute tbe deoree in any parti- 
oulat manner, the deoree may be executed in any way tbe decree-holder oboses though 
there are restriotioos in tbe pattab which have not been embodied in tbe decree. 63. 
I.C. 711 (C.). 8. 66 ol the B.T. Aot VIII of 1666 has been held not to limit in any 

way the personal liability of the tenant for rent. 36 C, lOS. 
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DEGREE AO&INBT HlIiITARV OPFIOERS. — A deoree passed agaioBt a Military 
Officer ia yiew o( the terms of the Military Aot, 1877, oannot be exeoated otherwise 
than in aoeordanea with its terms. Where a deoree direoted that the jadgmeDt-oreditor 
ehoald be paid by the stoppage ot half the Officer’s pay lor the oorrant or fatare months 
exeontion aoutd be taken by attaobment of his property. 1 A. 730. The pay of a 
Military Offioer oannot be attached in the hands of the pay*maater in ezeoution ot a 
deoree. when the deoree makes no provision lor its stoppage. 7 N.W. P. 331. 

AN AWARD UNDER THE ARBITRATION AGT. 1899. —An award passed under 
the Indian Arbitiation Aot oao be enforoed as if it were a deoree of the Court (8. 16) ; 
but the st^y of its ezeoution oannot be ordered under O. 91. r. 39, C.P. Ooda. 8 I.Q. 
179. 


EXECUTION BY GOVERNMENT FOR COURT-FEES — O. 33, r. 10. 

When the plaintiff succeeds in the suit (pauper suit) the Court 
shall calculate the amount of Court-fees which would have 
been paid by ohe plaintiff, if he had not been permitted to 
sue as a pauper. Such amount shall be recoverable by the 
Government from any party ordered by the decree to pay 
the same and shall be a first charge on the subject-matter of 
the suit. 

O. 33, r. 11 — When the plaintiff fails in the suit or is 
dispaupered or where the suit is withdrawn or dismissed 

the Court shall order the plaintiff 

or any person added as a co-plaintiff to the suit, to pay the 
Court-fees which would have been paid by the plaintiff if he 
had not been permitted to sue as a pauper 

O. 33, r. 1-2. — The Goverament shall have the right at 
any time to apply to the Court to make an order for the pay- 
ment of the Court-fees under r. 10 or r. 11. 

O. 33, r. 13. — A.U matters arising between the Govern- 
ment and any party to the suit under r. 10, r. 11 or r. 12 
shall be deemed to be questions arising between the parties 
to the suit within the meaning of S. 47. 

O. 33, r. 14- — When an order is made under r. 10, r. 11 or 
r. 12, the court shall forthwith cause a copy of the decree to 
be forwarded to the Collector. 

MODE OP RB fcLlS ATION.— It the plaiotifi saoaeede, the amoaot of OoQct-fees 
ia declared by operation of law to be a first oharge on the eubjeot-mattec of the euit and 
anoh amoQDt ie eeooTerable io the eeme maoner aa ooete ol a auife are reoovetable* 18 
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‘0 ‘he amount of Oourt.foes. 60 1 . 0 . 316. 

These rules do not jaatify the Ooort in selling a decree in forma vauperia upon the 
apphcation Of the OoHeotcr. 30 O. lU. The Government has a first charge on the 

M voo Silf" Court, lees due to it. 9 A. 64 ; 96 

M. 738. Where in a pauper euit, the amount awarded to the plaintiff falls short of 

the amount payable by him to the defendant on aooount of oosls, ha oannot be said to 
have BQQoeeded within the meaning of this role so ae to entitle the Government to anv 
charge or the amount deoreed. 69 1.0.743. 


EXECUTION OF A DBOREB BY ATTAOHMENT OF A DECREE OP THE 

JDDOi.ekt.debtor.-(1) Where the property to be attached is 
a decree either for the payment of money or for sale in en- 
forcement of a mortgage or charge, the attachment shall be 
made — 


(a) if the decrees were passed by the same court, 

then by order of such court, and 

(b) if the decree sought to be attached was passed 

by another court, then by issue to such 
other court of a notice by the court which 
passed the decree sought to be executed, 
requesting such court bo stay the execution 
of its decree unless and until, 

(i) the court which passed the decree sought to 

be executed cancels the notice, or 

(ii) the holder of the decree sousfht to be execu- 

♦ ^ 

ted or his judgment-debtor applies to the 
court receiving such notice to execute its 
own decree. 


(2) Where a court makes an order under cl. (a) of 
sub-r. [1), or receives an application under sub-head (ii) of 
cl. (6) of the said sub-rule, it shall, on the application of the 
creditor who has attached the decree of his judgment-debtor, 
proceed to execute the attached decree and apply the net 
proceeds in satisfaction of the decree sought to be executed. 

(3) The holder of a decree sought bo be executed by 
the attachment of another decree of the nature specified in 
sub-r. (1) shall be deemed bo be the representative of the 
holder of the attached decree and bo be entitled to execute 
such attached decree in any manner lawful for the holder 
thereof. 
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(4) Where the property to be attached in the execu- 
'tion of a decree is a decree other than a decree of the nature 
referred to in sub-r. (1) the attachment shall be made by 
a notice by the court which passed the decree sought to be 
executed to the holder of the decree sought to be attached, 
prohibiting him from transferring or charging the same in 
any way ; and when such decree has been passed by any other 
court, also by sending to such other court a notice to abstain 
from executing the decree sought to be attached until such 
notice is cancelled by the court from which it was sent. 

(5) The holder of a decree attached under this rule 
shall give the Court executing the decree such information 
and aid as may reasonably be required. 

(6) On the application of the holder of a decree sought 
to be executed by the attachment of another decree, the 
Court making an order of attachment under this rule shall 
give notice of such order to the judgment-debtor bound by 
the decree attached ; and no payment or adjustment of the 
attached decree made by the judgment-debtor in contraven- 
tion of such order after receipt of notice thereof, either 
through the Court or otherwise, shall be recognised by any 
Court so long as the attachment remains in force- (O, 21, 
r. 53.) 


LEQAL QU&NQE3.— The oortesponding aeotiOD m the old Code o£ 1882 was 279 in 
whiob the lonowing impoetant ohanges have been made — 1. The worda “ oe Joe sale in 
eafoEoement of a moEtgage oe charge ” ate added io eub-r. (1). 6 C.W.N. 6 ; 6 I.C. 30J; 
A.W.N. 0896) 184; 28 A, 771 ; 28 M. 473 :4 C.W.N. 38 ; 2 O.L.J. 499 are ruUnge under 
the old Code wbioh ace ooofliotiDg. 2. The woeda " oc hie judgmeot-debtoc ” ate added 
In eub-c, (1), ol lb). It gives legislative recognition to the opinion of Maolean, C.J. 
in 24 C. 779. The deoieion ol the Madras High Court, 35 M. 622, is thereby cendeced 
absolute in eo lac as it decides that the only pecson oompeteot to execute will be the 
attaching oceditoc. Bee now 17 I.C. 323 = 13 M.U.T. 227. 3. Bub rr. (3) and t6) ace new. 

800PB. — O. 21, e. 63 applies to attohment before judgment, 22 394 = 14 

I.C. 285. This rule ptesocibee the mode in which decrees are attached and realised 
whether they ace lor moveable oc immoveable property. They are a olaes by them- 
selves. 44 I.C. 262 = 16 NtXi.B. 72. O. 21, r, 64 does not apply in case of decrees for 
immoveable property, 10 B. 444 ; 2 A. 290. Decrees foe money and for sale in enforce' 
ment of a mortgage or charge ace to be realised by execution thereof under sub-rule II). 
44 I.C. 262 = 16 N.Ij.B. 72 ; 1 Bang. 360 ; 46 B. 343 ; 69 I.C. 541 =22 Bom. Ej.R. 1304. 
While other decrees that are attached may be realised by the sale of the decree attach- 
ad. 6 O. 243 ; anb-c, (4). A tight arising from the decree by way of xeatiiation cannot 

20 



154 


THE LAW OF BXSOUTtON OF DEORBBS 


fOH. IV" 


be atlaobed under the ealet 91 Mi 311. A Revenue Court deotee is not liable to 
attachment and eale io execution of a decree of'a Civil Court under this rule, 91 A. 406* 

Qoorti— The Oolleotor has no power to attach a decree. 9 W.R. 193; 19 W.R. 
399 ; 10 C.L.J, 936 ; 14 O.W.N. 96. 

DESREE FOR HORET. — A deoree for dieeolution of partneiehip may be regarded 
as a money deotee and oan be attached and not sold. 97 B. 666 ; 94 M. 341. A decree 
tor partition ie not a money deoree. 16 B. 599' A deoree for foreoloaure ol a mortgage 
is not covered by 8ub*t. (1) ol r. 53 ; and ia to be realised by sale thereof, 96 A 91. A 
deoree lor m^soe prcfi.s is a deoree for money, 18 l.C. ]53» 1918 Pat. 267, A deotee 
for sale on failure to redeem for mesne profits and costs is after redemption a decree 
for money, 1 Pat. L 3 . 336. A right to recover meene profits is not a money deoree, 
91 M. 341. 

MODE OF EXSaUTION BT ATTAOHUENT OF MONET OEORBEd.^A decree 
for money cannot be sold. 3 A. 90 ; 6 M. 4 16 ; 90 0. ill; 97 8. 566 ; 1 I.O. 635. 
The procedure laid down in this rule by atlaohment and exeoation is to be followed. 
44 l.C. 959«>16 N L R. 79 ; 1 Bang, 360»1923 Rang. 21 ; 9 A. 990 : 90 C. Ill : 97 
E. 656 ; 6 M. 419. D’3orees in onfotoement of a morig.igs or ohjrge are to be attached 
and realised in Che eamo maonor >»3 moouy deorees. 45 E. 343 ; 44 1.0. 359 = 16 N.L, 
R. 73. Under the old Code the deoisiooa ware oocflictiog. 98 A 771 ; 93 M. 473. The 
t jling-, 6 C.W.N. 5, 9 C L.J. 499. 6 I.O. 302 = 11 O.L J 79. are no longer good law 
DOW. Tbo Court ought to proceed to exeoute the attaohed deotee and apply the net 
prooeede io eatiefactiou of the doocce sought to be executed. 45 B. 373 ; 69 I.O. 641 ; 
48 l.C- 183 ; A.W.N. (1886) 193. 

OALQULATION OF INTEREST IN BOTH THE DEOREES.— When a certain 
sum is depoaiied io Court in eatisfaotion of the attaohed decree it operates as a satis* 
laotioD of the deoree sought to be executed to the extent of the amount deposited from 
the date of the deposit and the interest oeasea to tun not mutely under the doccee 
attached but also under the deoree sought to be executed. 64 I.O. 780 = 36 O L.J. 109 ; 
94 l.C. 796. 

adjustment of THE ATTACHED DECREE —An adjaetment of the abtaob* 
ed deoree out ol Court after nonce to the judgment-debtor does not bind the bolder 
ol the dooc^rs sought to bo exoouced. 61 I O. 815— 13 L.W. 34 ; 48 I.O. lOJ— (1918) 
M.W.N. 877. It is act oompetent to the holder of the decree attaohed to apply to 
enter aaii^fa^tioa of ide decree even though oo notioo of the atiaohmoot was given 
to the judgmeot-debtof under sab r. ^G). 48 I.O, 109 — 94 M.L.T 492. There is 

nothing io law to prohibit the adjustment out of Court between the deorae-holder who 
attaches the deoree and the judgment-debtor of the deoree attached. 79 I.O. 900 — 

6 Pat. 1/ T. CSl Sub-t. (6) is new and givee legislative recognition to the pcaotioe 
followed under the old Oode, 16 B. 639. 

PERSONS ENTITLED TO EXBOOTE THE ATTAOHED DEGREE. -Uadec the 
old Code the bolder of a deoree attached by bis creditor oould not exeoute the deotee. 
The attaching creditor was tho parson entitled to execute it and waa liable foe damages 
if be allowed the decree to be barred by negligeuoe or like oausoe. 36 M 639 ; 24 0. 
778, But under the present Oode the holder of the deoree eought to be executed hae 
tbe same power to exeoute the decree as the bolder of the deoree attached. 44 P.R. 
1919 = 86 P. W.R. 1918-46 I.O. 684 ; 17 I 0. 323 ; 13 1 0. 324-22 M. L.J. 161:97 

I.O. 363 (under the old Oode) ; under sub t. (81 he ie the lepresentativa of the holder 
ol the decree attached for the purposes of execution. A who attaches a decree 
bimaeir and others in execution of bis own deotee. is entitled to execute the attached 
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dfloeee sgainat bia oo*)adgmeat*debtore in the sttaobed decree. 3 I.O. 636*6 A.D.J. 
661. Aq afetaohmeofe oodee O. 91, t. 53 pcevenU (he Gout( from ptooeedtDg with the 
execution of ihe decree allaohed, but does not reodee i( incapable of execution or 
destroy the deore6«holde£*8 lotereBt in ib» It merely delays the realisation of hia iniereat 
in ill There ie nothiog in the O.Pa Oode to pceTent the exeoation appli nation being 
filed by him* 13M«Lf«7. SSS, 

Aaelgnee of the Jadgment'debtor,— The only two persons who oan takeout exeou-- 
tioo under the rule are the holder ol the attached decree or the attaching creditor and 
cot the aaeigoee of the holder of the attached decree. (1913) M.W.N* 176 b 13 I»0« 
669: 26 Ba 305: 6 M L.T. 378; (1910) MaW.N. 4 ; (1913) 1 M.W.N, 1 {contra in 
17 laC^ 328)« Bnt the right ol the aEsignee and assigoor is subject to the right of the 
attaching creditors. 17 I.O« 333« Whoever of the two, the bolder of the deoree to be 
executed or the bolder of the deoree attached, may take out exeoatioo, he must bold 
the proceeds realised in exeoutioo in trust for the satisfaotion of the rights of the 
attaching deoree«bolder in the first ioetaoce and the balance for the holder of the 
attached decree. 17 I«0. 323»13 M.L.Te 237. The provieions of sub^^r. (3) refer to 
the stage at wbiob execution of the attached deoree ie being sought, and not to a oaee 
where the applioation lor the attachment of the decree has been disallowed. 27 I.O. 
863-17 O.C. 874. 

STAY OF EXECUTION. — When a deoree is tranalerred to a certain person and 
the same ie attached in exeoutioo of a decree against the iransferor, the Court which 
passed the deoree traoeiecred ie bound to stay its ezeoutioD# 7 M.Ij.T. 63 , (1912) M» 
W.N, 176, If the Oourb proceeds to execute the decree in spite of the order of attach* 
meat, the procedure is not merely irregular but ilUgal and void and the sale efieoted 
must be set aside. 32 O. 1104. The Court receiving a notioe of attachment ol its 
deoree teem another Court is bound to stay ezeoutioo of its decree until the Court 
attaobing the deoree oaooels such notice or the bolder of the attached deoree appliee 
for execution. (1913) M.W.N. 176. 

STAY OF EXEUDTION AND RUNNING OF LIUlTATiON.^A stay of exeou- 
tioQ under this rule does not suspend (be ruuoiog of period of limitation (or the 
execution cf the deoree as suob a stay dees not (all under 8. 15 of the Xi^mitation Act, 
It is not an absolute stay ol ezeoutioo, it is only a limited stay of exeoutioo. It does 
not prevent the bolder of the deoree sought to be executed or his judgment*debtoc 
from seeking to execute the original deoree. 46 B. 485. 

DEATH OF THE BOLDER OF THE DEOREE ATTACHED.— In exeoutieg the 
deoree of hie jadgmeat^debtor, the attaobing decree-holder is under no obligaiion to 
bring upon the record the representatives ol the deceased judgment'debtot wbo is 
holder of the decree attached. A. (1900) 99 , 12 A. 440, 

DEGREE FOR MAINTENANCE OHARGINO IMMOVEABLE PROPERTY — 
Where a decree*boldee in exeoutioo of hia decree attaches a decree for maiotenaDoe 
charging immoveable property, his proper oourae is to apply for execution of the main* 
tenaoce deoree, purobase the interest and bring a separate suit uoder O. 34. r. 14, O.P. 
Code, for salOi Alternatively he may as representative of tbo holder of the mainte* 
nanoe deoree under 0« 31, c. 63 (3| attach and bring to sale the property ol the defend- 
ant in the maintenaDoe deoree, 23 M.LiT. 365 — 47 l.C, 630. 

MORTOAOB DBOBBE.^Tbe executing Court is not at liberty to sell the mort- 
gage deoree but It is bound under the provisions of O. 21. r. 63, 0,P# Code, to proceed to 
execute the attached deoree and apply the net proceeds in eatisfeotion of the deoree 
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eoagbk to be ezeouted. 33 Bom. Ii.B. Id0t»69 I.C. 5il : 8 A.L.7. 1837«13I.C. 
924. A deocee'holder who atteohse and pacobisea the moetgtge-deaeee of the jadg- 
ment'debtor is the latkec's lawlnl lepreaeotative and te entitled to ezeonte the deoeee 
attached in any manner lawful foe the faoldee thereof ieeeepeotive of what ie eonveyed 
to him by the sale oectificate. 39 M.L.J. 161. 

DBOREE FOR OOST3 AND MB3NB PROFITS ie a decree for money and 
must be attached and peooeeded within the manner provided in O. 31, r. 53. (1918) 
Fat. 367-48 I.O. 183, 

WHEN THE DEGREE FOR HONEY IB SOLD.— When the decree attached is 
Bold notwitbstandiag the proviaione of this rule, the akkaohing deoree-holder who pur- 
ohaaes it, and tealieee a larger amount than is paid for it ie bound to give oredit to 
the judgment'debtoc for the full amount realised by him. 46 B. 343. If a sale 
takes place, in spite of r. 63, of a money deoree, it is not altogether invalid and with' 
out juriadiotion, eepeoially when the deoree*holder raises no objection to his creditor 
bringing the deoree to sale. 1 I.Q, 636 — 5 M.L.T, 376. 

APPOINTMENT OF REOEIYBR. 

o. M. R. 1.— APPOINTMENT OF RECEIVER. — (1) Where it appears 
to the Court to be just and convenient, the Court may by 
order, — 

{a) appoint a receiver of any property whether before 

or after decree ; 

(6) remove any person from the possession or custody 

of the property ; 

(c) commit the same to the possession, custody or 

management of the receiver ; and 

(^7) confer upon the receiver all such powers as to 

bringing and defending suits and for the 
realisation, management, protection, preser- 
vation and improvement of the property, the 
collection of the rents and profits thereof, the 
application and disposal of such rents and 
profits and the execution of documents as 
the owner himself has, or such of those 
powers as the Court thinks fit. 

(2) Nothing in this rule shall authorise the court to re- 
move from the possession or custody of property any person 
whom any party to the suit has not a present right so to 

remove. 
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o. M.r. 22.— REMDHERiTiON. — The Court may by general or 
special order fix the amount to be paid as remuneration for 
the services of the receiver. 

o. 40. R. 3 —DUTIES — Every receiver so appointed shall, — 

(a'l furnish such security (if any) as the Court thinks 
fit duly to account for what he shall receive 
in respect of the property ; 

(b) submit his account at such periods and in such 

form as the Court directs ; 

(c) pay the amount due from him as the Court 

directs ; and 

(d) he responsible for any loss occasioned to the 

property by his wilful default or gross negli- 
gence. 

o 40 . R. 4 .— ENFORCEMENT OF RECEIVER’S DUTIES. — Where a re- 
ceiver, 

(а) fails to submit his accounts at such periods and 

in such form as the Court directs, or 

(б) fails to pay the amount due from him as the Court 

directs, or 

(c) occasions any loss to the property by his wilful 
default, or gross negligence, 

the court may direct his property to be attached and may sell 
such property and may apply the proceeds to make good 
any amount found to be due from him or any loss occasioned 
by him and shall pay the balance (if any) to the receiver. 

O. 40 R 3 -WHEN COLLECTOR M4Y BE APPOINTED RECEIVER.— 

Where the property is land paying I’evenue to the Govern- 
ment or land of which the revenue has been assigned or 
redeemed and the Court considers that the interests of those 
concerned will be promoted by the management of the 
Collector, the Court may, with the consent of the Collector, 
appoint him to be receiver of such property. 
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APPOINTING A REOBIVBR.— The object of appoiakiag a reoeiyeE is 
the presecvatioa of the eubjeot'Oietter of thejlitigatioii pending e jadioial determination 
of the lights of the parties thereto. He is appointed for the benefit of all oonoerned* 34 
O. SOS ; 34 0. 316. 


WHAT COURTS MAY APPOINT OR RBMOYE, ETC.. A REOBIYBR.-Under 
8. 606 of the old Oode of 1683 onl^ the High Courts and the Distriot Judges oould 
appoint reaeivers. That eeotion has been onattted from the present Oode. and the 
result is that under the present Oode all the Oourls are etnpotreted to appoint a 
receiver, 34 0. 305 : 31 O. 495 ; 18 A. 453 ; 3 B. 658 (Ralinge under the old Oode). It 
is only the Oourt in which the prooeedings are pendiog that can appoint a receiver. A 
Dietriofc Court cannot appoint a reoeivet of property wbiob ie the eubjeot of dispute 
in another Oourt, even though the latter is eubordinate to the fotnaer. 93 C. 617. An 
appiioation for removal of the receiver should be made to the Oourt in wbiob the suit 
is filed and by wbiob the receiver ie appointed. 7 L L.J. 6 ; 3 Hay. 396, 

A RBOEiVER IS AN OPFIOER OF THE COURT. — A rsoeivor is appointed by 
the Ofijoer of the Court and is eubjBot to its orders. His pto?seeeioD is the possession 
of the Oourt. The money in his bands ie the cusiodia fepis for the person who oao 
make a title for it. 17 M. 601 ; 99 0. lOU P.O. ; 26 0. 036 ; 78 I.O. 420 : ?9 O-D.J. 40 ; 
78 I.O. 620^3 Pat 357. Property in the bands of the receiver cannot be attached 
without the leave of tbe Court first obtained. 16 B. 677. But when no attachment is 
necessary, as in mortgage deotees, the sale can be efiaoted without permis* 
sioD by the Oourt, as in suob a oaee there is no interleronoe with the pos* 
eessoin of tbe receiver. 26 O. 137. A reoeiver duly appointed is to be oonsi > 
dered as an cfiloer of tbe Oourt from tbe moment of bis appointment. 37 C. 
75i: 8 I.O. 976o6 L.B.R. 213; 78 I.O. 620«(ig34) Pal. 491. Acy interferenoe 
with the prossessioD o( the receiver ie a contempt of Oourt. 26 C. 635 ; 6 B.Li R. 486 ; 92 
I.O. 417 a 18 C.W.N. 289. A reoeiver cannot sue or be tued except with tbe leave of tbe 
Court by whioh be was appointed and the leave must be obtained before the inetitu* 
tioD of tbo suit. 10 0. 1014 : 30. 0 593 ; 30 0. 721 : 82 0. 270 ; 26 bl. 492. A reoeiver 
of loBolvent'e property appointed under 8. 36 of tbe C.P. Code of 1689 (which 
BQotion is DOW repealed by tbo Provinoial losolvenoy Aot, 1907) bad no powsr to 
institute a suit for recovery of losolveot’s property even with tbe previous sanotion of 
the Oourt wbiob appointed him receiver. 66 P.R. 1919. As tbe acts of the reoeiver ate 
tbe aots of tbe Couri, t.be estate ie liable for the debts inourrod by tbe reoeiver in 
priority to other debte of the estate. 30 C. 937 i 6 M. 198. A receiver being an officer 
of tbe Oourt It ie contempt of Oourt on the part of any of tbe p.arties to enter into an 
agroemenl with him reoleioting and oontiolling bis powers. 22 0> 61B. A Court alone 
oau dotormioe tbe fees of the reoeiver. A promise by a party'to pay tbe remuneration of 
a receiver without leave of tbe Court is against law and ie not binding on tbe promisor. 
30 C. G96. Tbe appointment of a reoeiver operates as injunotion against the parties, 
Ibeic agents and persons olaiming under them from interfering with tbo po'esesaion of 
tbe reoeiver except by permission of tbe Court. 21 C. 85. 

Attachment of property in the hands of the reoeiver. — Bee Chapter VI. 

A reoeiver oannot cue or bo sued without the leave of tbe Court. 10 0. 1014 ; 30 0. 
593 ; 30 O. 721 : 1923 Rang 209 ; 56 P.R. 1913 ; 17 I.O. 916 = 5 Bur. L T. 163 J 96 M. 
499. Omission to obtain leave of the Oourt previous to tbe ioetitution of the suit Is a 
defoot that oan be cured by granting of tbe leave subsequently. 6 I.O. 1= IS O.W.N. 
54 : 16 G.W.N. 879 = 10 I.O. 697 ; 34 C. 305 ; 66 I.O. 494 = 93 Bom. Ij.R, 819; 61 I. 
C. 888 ; 43 M. 793 , 4G O. 852 ; 16 D. W- 389 (contra was held in 33 O. 970 ; 94 I.O. 
629, bolding that such an omiesion oannot be rectified by subsequeut applioation). 
Tbo leave granted after the institution of tbe suit relates back to tbe time of the 



.OH. IV] 


MODB8 OF BZBOUTIOM 


159 


iDBkikakioii o( the aait, 63 I.O. 848« The ceoeiyec may be granted leave to saa in the 
order by wbtoh he ia appointed, 

Llabliity for Criminal Froaeootlon,— A reoeivez oannofe be proseonted lot 
Oriminal Breaoh o! Traat witbont the leave of the Conct* 46 G» 432* 

LIABILITY FOR DEBTS INOURRED BY THE BEOBIYER.— An eetake is 
liable lor the debts anoarred by the reoeivat daeiog hie maoegement of the estate. 30 
G. 937» If a loss ariaes the estate is liable (or it as between the parties to the suit* 
17 M. SOI; 20 M. 224 P.B. The reoeiver aota as aa officer of the Court; while the exeoatOB 
or tcQstee. while not so aotiDg» oaaoot oceate obhgatioas biadiug on the estate# 3 
1. C. 937, 

REHONBRATION OF RECEIVER. -*«Tbd Court has a diaoretiou to allow oommis* 
sioD to the reoeiver at a fixed rate. 1923 O 516. Ao agreement to pay remuoecation 
of a reoeiver without leave of the Court is not binding on the persons ptocDisangf 
being iQ oontraventioD of law. A suit doee not lie on suoh an agreemeot, 30 C, 696 ; 
22 O, 648| A reoeiver has a lien on the estate for his recauneratioct. 22 0» 960. A 
reoeiver is entitled to the ooste, chargee and other expeoses inoucred io the disoharge of 
his duty as such. 19 B. 660. 

WHEN A REOEIVER HAY BE APPOINTED. —A reoeiver may be appointed 
when the object ie the preservation of the property which is the subject of the suit or 
prooeedioga. 18 M. 23 ; as in a suit for partition of joint family property when the 
allegation of a party is that the other has miaappeopriated large sums of money and 
thrown tbs aooouots into cootusioo (tbidj. Where in a suit the defendant baa received 
a large amount of property under oiroumstanoes whioh might fairly give rise to suepi* 
oioD during the pendenoy of a euit relating to the property, the appointment of a 
reoeiver ie justified. 27 0. 279. In a euit for foreolosura or sale, a reoeiver may be 
appointed of the mortgaged property. 7 O.W.N. 452 ; 14 B. 431. In a testamentary 
euit a reoeiver may be appointed. 17 383. lo the partu<?c6hip suits, when between 

the oo'piraeaers. a reoeiver is usually appointed where tbs partnership is already dis- 
solved, even where the parties have referred to arbitfation the matters io dispute. 39 
Oh. D. 633. A. reoeiver may be appointed while an arbitrator is proceeding with a 
rsferenoe. 78 I.C. 84. A Court has power to appoint a reoeiver in the intsrim 
between tbe submissloQ of the award and the final aooept^ooe or rejeotion of it. 
78 I.C* 64. A reoeiver should be appointed in a maintenance decree io order to 
avoid any difficulty in executing it. 26 O. 441. Where a rsostvsr has been appointed 
on the ground that the property was the eabjsoWmattec of the suit and it after* 
wards turns out on appeal that the decree only operates against tbe defendants 
personally, the appellate oouct has juriadiotion to maintain the reoeiver aa a method 
of realising tbe decretal amount from the judgment debtor perdonally. 30 M. 266« 
A manager may be appointed of property attached in exeoutioo. 63 P.R. 1874, 
A receiver may be appointed for the putpoae of ozeoutiog a decree, even if tbe decree 
is one for the payment of money. 31 I.C. 295 »ll NLi.R. 113: liB. 448; 28 C. 
483 \ 8» 61, Where the interests of the deoroe*ho)dec and the jadgmenb^debtor can 
be safe-guarded io this way. a receiver m^y be appointed in exsoutioo. 35 l.C. 285. 
Where decrees io favour of tbe judgment-debtor are attaoh-^d. a reoeiver may be 
appointed for their realisation if the intoresti o! ths patties ate saved thereby. 30 A. 
393. A fsoeiver Odn be appointed to receive r^nts and profits of the property wbioh 
oaanot itself be attached. 31 10 235^11 bl.Ii B. 113 ; 39 O. 1010. A reoeiver may 
be appointed to deal with the rente and profits of land a93tgQed to a Uinda widow for 
her maintenanoe, even if she has no other source of iucome* 31 IiG. i85» A receiver 
cannot be appointed to receive tbs pension of a judgmeot-debtor* 4 I«G 145^12 O«0. 
323. The tact that the jadgment-debtoc will be reduced to poverty if bis properties 
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are aUowea to be Bold ia oo groDDd for the appointment of a reoeWer. 96 I.C. 606. A- 
receiver may be appointed for realiaiDg the rente and profits of property aaeigned for 
the maintenaDoe. And after paying out a Sufficient and adequate sum for the main- 
tenanoB of the jadgmeot-debtor and bis family, the balance ii any may be applied to 
the liquidation of the judgment-debtor’e debt. 86 I.C, 477»1935 A. 997. A receiver 
cannot be appointed of the fatore eatninge of a judgment-debtor to enforce satiefaction 
of a judgment debt. 38 0- 13 ; 34 M. 7 ; 40 M. 309, A receiver may be appointed 
for the purpose of ereouting a decree. 31 I.C. 986 ‘a 11 N.L.R. 118. 

A RBOEIYER MAY BE APPOINTED WHEN IT IS JUST AND CONYE- 
MIBNT, — The Court is to appoint a reoeivet lor the proteotion of the rights or for the- 
prevention of injury according to legal principles. 34 1.0. 693, The mere ground that 
the appointment will do no barm to any one is no ground for appointing a receiver. 
16 0. 8!0 ; 93 0, 459. A Court has a right to proceed under O. 40, r, 1, when it 
appears to it to be just and oonvenieot to do so and the order is not illegal because it 
ie made sue molo. 36 A. 19. The mete gronod that the judgment-debtor will be 
reduced to poverty if the properties are sold ia no ground for appointment. 98 I.C* 
605. A receiver can be appointed in exeoatiou only in reepeot of property which has 
been the subject of attachment. A receiver cannot be appointed for realieing future 
maintenance beoauee it is not liable to attachment. 40 M. 809, 

Admloletratlve aalt. — The correct method of executing a decree in an admiois* 
tratioQ suit ie to appoint a reaeiver to get in the debte. oollect the moveable property 
and sell it or oolleot the proceeds of it. if sold, and to oolleot money ; also to sell the 
immoveable property, if necessary to do so. to meet the charges and legal expenses 
payable out of the estate, the other immoveable property to be distributed amongst 
the heirs aooording to their ebatee. 8 B.L.R. 338 b36 I.C. 386. 

It is left to the Court to make the appointment of a receiver when it te just and 
convenient. 36 P.R. 1910 : 67 1.0. 97 — 14 O.W.N. 969 : 11 1.O. 870 — 31 M.L.J. 83i ; 

8 1. 0. 1191 — 3 Bur. L.T, 95. The applicant ebould at least present a prima fade 
oaee and convince the Court that there is fair obaooe of his euooeediog in the suit. 

68 I.C, 656 — 3 Pat. L.T. 466. The discretion of the Court should not be arbitrary but 
sound and reasonable, guided by judicial principles, and it ia liable to be eet aside in 
appeal. 10 C. 713 . 1 Lab. OaeeB. 614 ; 68 I.C. 666 ; 36 P.R. 1910 : 46 I.O. 334 — 11 
B.L.R. 116 : 65 1.0. 60-30 P.W.R. 1930 ; 13 A. 436 ; 18 B. 474. The Court is 
bound to look to all the oiroumetanoes of the oaee. 16 B. 474, 484 : 77 1.0. 788 — 96 
O.W.N. 86 ; 6 Lab. 74 ; 16 O. 8l6 ; 93 O. 469 ; 13 M. 390 ; 66 I.C. 60-30 P.W.R. 

1930 : 46 I.O. 394 — 11 8. L.R. 116. The receiver cannot be appointed ae a matter of 
course or for the reason that it oan do no barm to appoint one. 77 l.G. 783 — 98 O.W.N. 

86 : 6 A, 556 ; 79 I.O. 661. Preservation of the estate pending litigation on a oonsidera. 
tion of the merits of the ooDflioting titles, the risk to the tenants and other oircum* 
stances of the oaee should be ooneidered in appointing a receiver. 4 H.L.O, 997 ; 3 
Oh. 673 : 16 0. 818. The Court will always look to the conduct of the party who 
makes the application for a reaeiver, and will not interfere unless hie oondaok is free 
from blame. 9 Beav 979 : Kerr. 8. Where the aubjeot-matter of the litigation is 
4n medio, in the enjoyment of no one, the Court does oo wrong by taking poEsession 
by its officers, 77 1«C. 783 — 98 O.W.N. 86. A receiver should not be appointed in 
BupereoBsion of a bona fide posBdssot of the property in oootroveesy, except for some 
substantial reasons. 77 I«0. 9S3 — 1994 O. 466 ; 14 O.W.N. 963. In certain oircum- 
Btancee a receiver may be appointed in eupetBeesion of an executor of a Mahomedao- 
testator. 19 B. 83, The oonvanienoe of the decree-holder alone is not a suffiaient con* 
eideratioD for the appointment of a reoelver. 31 I.O. 983—16 O.C. 930, The properties- 
which cannot be attached and sold do not vest in the receiver. 33 A.L.J. 648. 
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A Oivil OouKt aoting under tbie order oannot appoint a reoeiver in enperaeasion 
of tbe teoeiver appointed by the Magfatrate under 8. 146 (?), Or. P.O< When a 
Court appointa a receiver for purposea of cxsoution of a deoree. the order ia one 
under O. 40, r. I read with 8. 61 of the 0. P. Oode. If a teoaivec ia appointed 
without any direction given aa to aeourity, tbe order takee efiaot at ouoe and be 
is validly in poeaession though no eeourity bae been given. If tbe appointment 
ia conditional upon the futniehiDg of eeourity, the giving of security ie a oondition 
precedent, and there is no efieotive appointment till eeourity has been given. 
14 O.D J. 489 b" 12 I.O, 746. Mere oonvenience of (he deoree-holder ie not a euffieient 
ooneideratioD to justify the appointment of a reoeiver. Ooe of tbe mortgaged properties 
proving to be unsaleable, tbe mortgagee in ezeoution of his decree for sale applied for 
tbs appointment of a reoeiver to realise the rents and profits of that property, but at 
the eame time be was eutitled to btiog the mortgaged property to sale and there wae 
nothing to ebow that his aeoarity had beooms inadequate or that tbe other mortgaged 
propertiee would prove ineuffijient to pay cS tbe debt. Held, that under the otroum- 
Btanoes, the mortgagee was not entitled to have tbe reoeiver appointed ; tba meretaot of 
one property proving to be unsaleable being no ground for diepenaiog with the sale of tbe 
remaining ones. 16 O G. 33 da> 2 i 1.0.263. B. 51 of the Code empowers tbe Court 
to appoint a receiver of tbe rent of the estate of tbe deceased person tor the purpose of 
liquidating debts against that estate aod there is nothing in the Code to limit tbe 
appointment of a receiver of rent to a oase where tbe debt to be discharged was a 
debt against the husband and not against tbe deceased holder of tbe estate. 22 O C. 
194 >->52 I.C. 305. A receiver may be appointed to oolleot tbe rents and profits in ezeou- 
tion of a decree though the estate itself oannot be attached. 39 O. 1010. Appoint* 
moot of a reoeiver is a form of ezeoution under 8. 61 (1) C. P. Code. 76 t.C. 1031. An 
ezeoutiog Court oan appoint a reosivsr for tbe realisation ol property by proseoutiog 
causes of action outside tbe jarisdiotion. 13 D.W. 160. The appointment of a reoeiver 
at the inetanoa of tbe jadgment>debtor ia equitable ezeoution. 26 C. 772. B. 61 does 
not give any right to tbe judgment-debtor to apply for the appointment of a receiver, 
67 I.C. 606»1922 P. 369, A receiver may be appointed evea after the decree. 6 M. 
229. A reoeiver caonot be appointed of properties dealt with by a magistrate under 
ClB. (1) and (2) ol 8. 146 of tbe Or. P. Code. 40 C. 862. 

Direction authorising decree bolder to receive rents. — When a decree-holder wae 
authorised to receive the tents of the attached property duo to tbe debtor, the efieot of 
the order is to oonetitute the deoree bolder reoeiver without tbe direct intervention of 
the Conrt. On failure ol payment of rent to each deoiee-holder after partial satiafaction 
of deoree, the proper oouree for him ie to file a regular suit as reoeiver. 7 0. 61. 

QHO MAY BE APPOINTED REOEIVER.— Tbe reoeiver appointed by the 
Court ehould as a general rule be a person uninterested in the subjsot-matter. 77 I.C. 
7S3»>26 O.W.N. 86. One of the parties to the litigation should not be appointed 
reoeiver without tbe consent of others. 19 I.C. 87 3 ™ 17 C. W . N . 974 ! 22 I.O, GOl = 18 
C.W.N, 633. Tbe fact that the person to be appointed resides at a great distaooe from 
the property which is to bo subjected to bis management, is an important factor to be 
taken into consideration. 19 I.C. 873 = 17 C.W N. 974. 

EFFECT OF APPOINTMENT OF RECEIVER. — When in ezeoution proceedings 
a receiver ie appointed, he ia put in tbe position of the judgment-debtor and there is no 
kranafet ol the property from the judgment-debtor to him. 81 1.0.741. Tbe appoint- 
xrent of a receiver operates ae an injunction agaioeb the parties, their agents and per- 
sons claiming under them from interfering, with bis poaeeeeion except by permiesion of 
tbs Court. 78 I.O. 611 = 7 M Li.J. 16. An order appointing a reoeiver to tbe property 
of the jndgment-debtOE does not stay ezeoution of the deoree so as to disentitle tbe 

21 
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deorae*fioId€T from ezeooUog tbe deotee in soy manner provided by tbe OodOi even il 
the reoeivee is appointed with tbe oonsent o( tbe deocee-boldet. 6 Pat« Ij>J. 908. 
The xale (t) empowers the Court to ooofet upon a reoaivex all eaoh powers as to 
brlDgiDg anddefendiDg snits, as tbe ownfer himeel! hast 97 I>C. 469>»19 O.W.H. 45. 

APPEAL.— An appeal lies from an order grantiug or rejecting an application to 
appoint a receiver [(See 0< 43« x, 1 (s)] ; 17 O. 650 ; 34 6> 36 ; 7 0. ? 19 ; 6 Q.Ii.R. 467 • 
10 M, 179; 36 P.R. 1910; 17 Bom. L.R. €80; 33 I.Q. 796. An order determining 
that it is just aud oonvenient to appoint a reoeiver. before an order to appoint a 
oertain person as a reoeiver is appealable. 40 M. 18 F.B. (cotifra held in 13 C.L.J. 
157) ; 17 Bom. li.R. 510; 43 A. 337: 46 A. 373 ; 13 A.L.J. 79. Where it is held 
that an appeal does not lie from an order by wbiob tbe Court expresses an 
intention to appoint a reoeiver and calls upon the plaintifi to suggest names 
with partioulara regarding eeourity and remuneration. Direotions given by 
a Court in passing reoeivet's aooounts are not appealable. 85 O. 668. An order 
dismieeing an objeotton to the appointment of a reoeivee of property, by a third party 
falls under the rule and is appealable. 78 I.O. 1031; 48 I.C> 133 *3 Pat. L.J. 573 ; 36 
0. 713t An appeal does not lie from sn order granting leave to sue a reoeiver for 
damages arising from bis negiigenoe. 46 B. 99. An order direoting a reoeiver appoint* 
ed in a suit to make oertain payments to a party pending tbe disposal of the suit is 
appealable. 14 I.O. 377* 11 M.L.T. 883. An order authorising a receiver to take 
possession of property in the custody of a third person not a party to the suit is 
appealable. 1 I.C. 354*«6 A.L.J. 361. An order tefueiog to remove a person from bis 
position of a receiver is not appealabie. 76 I.O. 636 1994 M. 611 : 34 I.C. 863. An 
order inoteasing remuneration to be paid to a receiver is not appealable. 39 I.O. 353. 
An order cefueiog to direct a reoeiver appointed in a suit not to interfere with the 
posseseion of a third party is an order in efiaot removing tbe said person from tbe 
poseesaion of the property and is theteforo appealable. 69 I.O. 393 — (1993) M. W.N. 796. 
An appeal lies from an order under r, 4 of this order. 34 I.O. 869 ; 9ee O. 43. r. (1). 
An order requiting a reoeiver to deposit a oertain som due by him into Court unao- 
oompanied by any direotion ae to the attachment of his property is not an order made 
under thla rule and is not appealable. 66 I.C. 403— (1931) M.W.N. 006; 4 Pat. L.J. 636. 
6Pat. L.J. 97; 76 I.O. 203 ; 701.0.393-1999 L. 994. An order passing a recei- 

vet’s accounts is appealable, 46 B. 99, 

appeal to the privy council,— No appeal lies to the Privy Oounoil 

against an order refusing to appoint a reoeiver, 33 C. 936. 

POWER TO DISCHARGE A RECEIVER.— A Court has inherent power todie- 
charge or remove a reoeiver. 17 I.C. 683 — (1913) M.W.N. 1208; 31 I.C. 908 — (1916) 
M W.N. 10. A receiver appointed by the Court with the oonsent of all the patties 
should not be disoharged or removed except lor maladministration. 1924 P.C. 
309-81 I.C. 676—96 Bom. L.R. 1163 P.C. A reoeiver should not bo disoharged 
when appointed in an administration suit before tho completion of the daoree in the 
suit 6 C.W.N. 417. When two tooeiveca are appointed, tbe retirement of one ol them 
does not put an end to the order of appointment of both. 34 I.C. 709 = 93 C.L.J. 917. 

EXECUTION AGAINST RECEIVER.— O. 40. r. 4, provides oases in which 
exeoutioQ may be had against the receiver and " tbe court may direct hie property to 
be attached and may sell suoh property and may apply the prooeede to make good any 
amount found to be due from him or any loss oooasioaed by him and shall pay the 
balance, if any, to tbe reoeiver ”. Ereontion may be bad against tbe legal represen- 
tatives of the deceased receiver. An applioation may be made for exooation against 
the properties of a reoeiver in tbe bands of bis legal tepresentative, 39 U. 694. 
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BDBBIY'8 LlBBlLlTYi— A aneety of a caaoivOE ia liable to the exteot of tha 
AXDoniit sdOQrod by hie raoogDisADoe foe bsilanoa rotaiodd inipeopocly by tho c^ooiyera 
inteeeat theceon and tbo ooet of all prooeediogs Daoeeeitated by the default of tbe 
reoBivefi Buoh as taking aooouDts, attaohment foe failuee to aoooant, application foe 
bis dieobafgs and appoinbinant cl anothee and steps to cnloeoe reoogniz^nose 37 O* 
Ij»J* 193-38 leO. 31« 

P09BR TO BRINS & SUlX.^Whso a psEson is appointed a manager to reooyee 
debts, a suit by him foe its raooyery is maiotainabte tboagh the debt was disputed. 
67 f.R. 1877# 


NOTICE TO SHOW CAUSE AOAINST BSBOUTION. 

o. 21 , r. 22 .— ( 1 ) Where an application forexecution is made — 

(a) more than one year after the date of the decree, or 

{b) against the legal representative of a party to the 

decree, 

the court executing the decree shall issue a notice to the 
person against whom execution is applied for requiring him 
to show cause on a day to be fixed why the decree should 
not be executed against him : 

Provided that no such notice shall be necessary in 
consequence of more than one year having elapsed between 
the date of the decree and the application for execution, if 
the application is made within one year from the date of the 
last order against the party against whom execution is 
applied for, made on any previous application for execution 
or in consequence of the application being made against the 
legal representative of the judgment-debtor, if upon a 
previous application for execution against the same person 
the court has ordered execution to issue against him. 

(2) Nothing in the foregoing sub-rule shall be deemed 
to preclude the court from issuing any process in execution 
of a decree without issuing the notice thereby prescribed, if 
for reasons to be recorded it considers that the issue of such 
notice would cause unreasonable delay or would defeat the 
ends of justice. 


COURT OP ALL&H&B&D.— o. ai, t. 22 (2) — 1„ 

O. 21 Babatituto “ two yaatB ’• for " ona year ’■ both ia r. 22 ( 1 ) (a) and in tha^ second 
line of the provieo to t. 22. Beoona 
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LEGAL CHANGES. — Bub-r. (9) ie new. I( provides for oases when a notioe ma^ 
be diepeneed with. 

APPLICABILITY. — After the issue of Buies by the High Court under B 104 of 
the T. P. Act the provisions ol O. 91, r. 93 do not: apply to pcooeediuge in execution of 
mortgage decrees. A sale of mortgaged property oaonot be set aside ou the ground 
that no uciioe aa required by O. 91. r. 22 bad been issued and served on the judgment* 
debtor prior to Che Caking of tbs prooeedinge in exeoution. 6 I.C. lOl. 

OBJECT.— *Tbe object of the aervioe is not merely to give the judgment'debtor an 
opportunity to show cause why the decree should not be executed, but also to give him 
an opportunity to satiely it before ezsoution issues. 9 I.C. 584 ; IS C.L.J. 163 ; 86 I.C, 
1039. The object of the rule is merely to protect the judgment'debtor. 9 Pat. 916«» 
74 I.C. 836. 

notice by the court EXECOTINO THE DECREE.— The notice required by 

O. 21, t. 22 should be given by the Court to wbtob the decree is sent for execution and 
to which the application for executicn is made and not by the Court to which the 
application lor tcansmissioo is given because it is for the former Ccurt to decide whe* 
tber the application is capable of execution. 43 C. 903 F.B. ; 15 O.W.N. 661 ^>8 I.C. 
99 : 15 C.L.J 193 ; 54 I.C. 1 ; 11 Bom. H.Q.R. 10 ; 87 I.C- 91. 


NOTICE IN WHAT OASES NEOEBSARY. —The Court cxeoutiag the decree shall 
teeue notice lo the ioilowiog two oases : (a) When the application is made more than 

one year after the date of the decree or from the date of the last order against the person 
againrt whom exeoution is applied for, made on any previous appUoation foe exeoutioo, 
74 I.C. 202'=>a919) Pat. 386 ; 9 I.C. 941 ; 99 0. 680 ; 40 I.C. 670 ; 44 C. 954 ; 1.3 W B. 
400; 87 I.C. 531*=(l926) P^t. 121< Pot the meaning of "date of the decree " see 
Chapter I, also 44 C. 954; 6 L.L.J. 67. (b) When the application is made against 
the legal representative of a party to the decree, unless upon a previous applioation for 
execution agaiuet the eame poreon, ibe Court has ordered execution to issue against 
him. 47 c 72 P.C. : 9 I C. 941 ; 99 C. 680 ; 40 I.O. 670 : 90 C. 370 ; 6 C. 103 ; 3 A. 
434 ; 31 C. 822 ; 87 I C. 91. This rule does not require that a fresh notioe must be 
served for every applioation for execution made more ihao ooe year after the last order 
agaiust the juognjeut'debior. 74 1»C. 938 = (1993) Pot. 983 ; 67 I.O. 831. If the 
reptesoDi.uiou of the deceased commenced during the pendency of execution, no notice 

ie rfquir'.d. 75 I.C. 46 ; £G I.C. <45. 

APPLICATION FOR RATEABLE DISTFIBDTION AND NOTICE.— No notice 
to the judgment-debtor is Deoe8^ary under O. 91, r, 99 when a decree-holder appliee, for 
lurlbec txecutioo, ov-o year alter the dote of ble previous execution application but 
before one year from the date when be applied foe teieable distribution for the sotisfao* 

tioD of tbfc eame decree. 9 U. 609. 

NOTIOE IS ESSENTIAL.— Sub-CI. {!J of t. 92 is imperative and must be followed 
less novice prior to execution baa been dispensed with under Sub-Ci. (9) in wbiob case 
the Court abcuid definitely record its reasons for doing eo. 33 M.L.J. &69-40 1.0. 
670 ; ( Pat. 386 : 20 C. 370 ; 6 C. 103. 

WHEN NOTIOE MAY BE DISPENSED WITH.— The notice may be ditpeneed 
with it for reasons to bo recorded, the Court oonsidere that the iesue of euoh notioe 
would cause unreasonable delay or would defeat the ends of jostioe. 83 0. 306. ^ The 
provisions of eub r. (2) are disorotionary and not mandatory. 47 M. 988 F.B. ; 

M. 875 ; 73 I.C. 941*= 26 0.0. 908. 
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BBRVICE OF MOTIOB VHBN OOMPLBTB.~A prooees ie executed whea nottoe 
onder O* 31, c« 33 bae been eeeeed aod limitatioo under Aci. 164» Ijimitaiion Aofe, ruoB 
irom the date ot eoch notice. 34 M. 88 ; <1917) Pat. fi2* 86 I.C. 999. 

Notice to a mlnop. — When all the oo^tenanta jodgment-debtora liye in the same 
houae and eome of them are mioora whoae gaacdiaoa ad litem have died and no new 
appointment baa been made in the execution proceediDgS) a notice to the minor ia 
efieoled by delivering to all the membere notice at their house. 64 I«C« 35 (C.). A 
mere iasue of notice te not auffioient under the rule. It must be served* 35 O.W.N. 
973* 


DATE OP 188DE OF NOTICE. — The date of iaauing notice for the purposes of 
• Art. 183, LiimitatioQ Act, under O. 31, r* 33 meana the date on which the order for the 
issue of notice ie passed and not the date on which the notice wae actually prepared 
and iBBued by the proper authority. 23 B. 416. 

NOTICE TO THE PERSON AGAINST WHOM EXECUTION IS APPLIED 
FOB.— Notice should be given to ail judgment^dabtora againat whom execution ia 
desired. 40 M. 1137 » Omission to give notice to one of the judgment^debtors does 
not vitiate the sale as againat other judgraont^debtora. 45 I.C. 699. When one of 
the several jadgment^debtors baa uo ioieeest in the property afieoted by the decree* a 
failure of notice to him does not vitiate the proceedings in execution* 88 I C* 1039. 

EFFECT OF OMISSION TO GIVE NOT10B.-*-WheQ the judgmoot debtor bad 
been given an opportunity to ahow oauaa why the decree should not be exouted 
against him, the mere (act that no notice w^s served on him under O 2lt r* 33 does 
not vitiate the prooeedioga. 118 P.L R. 1920^55 I.Ci 169. I( ao order for execution 
has been made without notice to the judgacent^debtor as required by O* 31| r. 33 it ia 
not Bufficieot to debar him from urging the objeotioo of limitation. 8 I C« 32 * 5 I.C* 
69 ; 11 C.L.J. 357 } 14 O.W.N. 433 , 7 I C. 65 ; 13 O.L.J. 313 ; 16 C L,J 123. The 
omiesioD to give notice under O* 31. t. 33 ie not a mere irrogalririty wbiob m^k^s the 
pcoc^ediogs voidable but ia a defect which goes to tbs root o( the proceodinga and 
renders them void lor want ot jucisdiotioc. 44 C. 954 ; 37 C.L.J* 528»46 I.C. 331 * 
3 Pat. L.T. 401 ; 47 if. 268 F B. (43 C. 73 reterrod to); 19 C.W.N. 153 » 38 I C. 898 J 
31 G* 19 : 3 A. 434 ; 30 O. 370 ; 64 1.0. 476 ; 41 I.C. 853 ; 64 I.O. 35 ; 91 I.C. 711. Ad 
Official Assignee of the judgmeot^debtor who ia not served with a notice under O* 31, 
r* 33 is not bound by the sale of too property. 43 O. 73 P.C* The omiseioo to issue ootioe 
under O. 31, r« 23 renders the sale to be without jurisdiotion inasmuch as the notice ia 
the (oundatioD of the execution of a decree presented mere than a year after the date 
of the decree. An irregularity in the service of notice ia quite a diSerent thing from 
the absence of the issue of euoh notice. The former relates to procedure and the latter 
goes to the root ot tha jurisdiotion o( the Court. 61 I*C. 833^(1921) Pat. 181* 
When after an order (ot auaohment and sale of the property the judgment debtor 
dies and the sale is eSeotod without bringing hie Isg^l repre^^entative on the reoord, 
at is not null and void on that acoount* The oases whero a want of ootioe conetitate a 
material irregularity are quite dt&arent. 75 I.C. 46»45 M L.J. 413* When there is a 
valid and subsisting attaobment ot properaies in exooutioo of a decree and on an 
applioalioD, made mote than a year from the date of the decree, (or sale of the pro** 
pertiee* the Court e^Ila the peopsrtiee withoat notice to the judgmonl-debtoc under 
O* 21 » r. 23, the sale is not without juriediotion but is merely irregular sod is liable to 
be set aside under O. 21. c. 90. 43 M. 57* This was overruled by 47 M« 268 F.B* 
In case of mortgage decrees the omiasion to give a notice under O. 31. r. 33 does not 
render the ealo of the mortgaged property absolntely null and void* 5 O L*J. 651^48 
I.O. 99> When an execution sale was impeached in the appellate Court as a nullity on 
the ground that one of the two judgment-debtors had died and the sale was held 
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witfaont aoiio€ lo his heirs, ifc was held ibak the point not having been taken at an early 
stage oi the suit, and no opportunity having been given of showing that the eacviving- 
judgment'debtoe was entitled to represent the heirs of the deoeaeed, it was inaposstble 
upon the facts to say that the sale was a nullity. (1930) Fat. 91»62 I.C. 195. 
n?he issue of attachment before the service of notice under O. 91, r. 33. 0. P, Code 
is, in the absenoe of any euCBoient cause justifying an oppcehension that the 
property sought to be attached would be removed or transferred, a mere irregularity 
in the execution proceedings and not rendered thereby invalid. 36 0« G. 368=73 I.O. 
311. The non'servioe of notice under 0> 31. r. 33 upon a defendant after he attains 
majority is, though it does not render the subsequent prooeedioge a nullity, a serious 
irregularity wbiob, until met by a valid defence, is suffioieut to set aside tbe eubsequ* 
ent sale in execution. Tbe burden is on tbe deores'holder to make out suob defence. 
One suob defence might be, to establteh by proving that the defendanl's interests were 
fully represented to the knowledge of tbe defendant by some oihee parly to the 
proceedings. 63 I.G. 903 = (1921) M.W.N, 391. The omission to issue a notice under 
O. 31, r. 32 does not vitiate the proceedings speoially if the omission has not 
resulted in any injury to tbe judgment-debtor. G Ij. Li, 3. 67. A party, who on 
attaining majority is entitled to appear to the ezoluston of bis guardian appointed fos 
him during minority, is not a legal representative and is not entitled to a fresh noticet 
76 I.C. 13 = 1935 M. 168. 

HOTIOB TO A VRONG PERSON,— When a notice is given to an intermeddler, 
tbe deotee-bolder is liable to be met with objection afterwards that the person who 
was served with notice was really an intermeddler or that in fact there was a 
true legal representative in execution at the time. 45 B. 1166. When the notice is 
issued to a wrong person as the legal representative, on a wrong decision by the Court, 
it is an error of judgment and does not amount to an adjudioation without jarisdiction 
BO as to render tbe sale a nullity. 35 B. 337 P.O. 

WAIVER OF NOTICE.*— Although a judgment-debtor does not contest a notice 
under 0< 21, i. 33, be oan put in objections wbeu bis property is attached. 93 O.L.J. 
611=11 I.C. 316. When a manager of a joint Hindu family was bcongbt on the 
reoord as the legal cepreseotativa of the judgment-debtor and allowed the execution 
proceedings to proceed actively for neatly a year without the slightest objeotioo and 
waived bis right to the issue of a fresh pcoolamation by paying a part of tbe decretal 
amount, bo oannot subsequently object that tbe propertiee attached were bis by right 
of sutvivorebip land ha cannot be permitted to say that the decree ie incapable of 
execution against him. 31 0. 633. 

DUTY OF COURT TO ENTERTAIN OBJECTION OF JUDGMENT-DEBTOR. — 
When once a notioe is issued under O. 31. r. 23 it ie tbe duty of tbe Court to entertain 
objeotione that might have been raised on behalf cf the judgment-debtor under O. 31, 
r. 23. 6 I.G. 546. 

O. 21. r. 22 and Art. 164. LlmlkalloD Act.— Notioe under O. 31, r, 33 is a 
process enforcing the decree and the pcooess is executed when the notice ie served. 6 
I C. 400 = 7 M.L.T. 308 {contra held in 8 I.O. 663; 2 0. 193. It is not such a 

proooes.) 


CHAPTER V, 

EXECUTION BY DELIVERY OF PROPERTY. 

I.— DELIVERY OF PROPERTY TO DECREE HOLDER. 

A —DELIVERY OF PROPERTY IN THE POSSESSION OF THE COURT. 

ORDER FOR PAYMENT OF COIN .OR CURRENCY NOTES TO PARTY 
ENTITLED UNDER DECREE.— Where the property attached is 
current coin or currency notes the Court may at any time 
during the continuance of the attachment direct that such 
coins or notes or a part thereof sufficient to satisfy the 
decree be paid over to the party entitled under the decree to 
receive the same. (O. 21, r. 56.) 

WHERE THE DECREE IS FOR ANY SPBalPlO MOVEABLE OR FOR ANY 

SH&RB, in specific moveable, it may be executed by the 
seizure if practicable of the moveable or share, and by the 
delivery thereof to the party to whom it has been adjudged 
or to such person as he appoints to receive delivery on his 
behalf. (O. 21, r. 31 (1).) 

LEGAL CHANGES. — The pbtaee “ or for (be recover; of a wife ” has been 
omitted ia ibe presaat Code. The report of the Beleot Committee is— “ The Committee 
have omitted ia this ra^e all teferenoa to a daoree for the recover; of a wife, tor there 
oaa be no auob dooree undos the law, as the wife oanaot bs treated as a chattel to be 
delivered over to ibe huabaod. Wbea an; third psteon prevents a wife from returning 
to her baaband, iha latter me; obtain an injanotion against him which ma; be 
enforced in case of dieobedieooe either b; imprieonment of tbe defendant or b; the 
attachment of hie propert; or b; both." 

BOOPB.— This rule applies onl; to spsoifio moveables, and cot to debts. 37 M. 
3B1 : 32 W.R. 36. This rule applies where the propert; is in the possession of the 
judgment-debtor. 1 C.W.M. 170. 

DECREE FOR SPECIFIC MOVEABLES.— A decree for possession of jewets. 
olotbes. etc. ae set out in the plaint is such a decree. 61 P.B. 1690. A decree toe pos- 
session of three-fourths of a oertain estate ooneiating of moveables and immoveables 
is a decree for speotfio moveables. 60 P.W.B. 1903. In order to entitle a plaintifi to 
obtain snob a decree be should allege and prove facts which entitle him to compel 
tbe deliver; of specific moveable propert; under tbe provieions of 8. It. of the Speoifio 
Belief Aot. 39 M. 1. 


POWER TO ORDER PROPERTY ATTACHED TO BE SOLD AND PROOBEDB 

TO BE PAID TO PERSON ENTITLED.— Any Court cxecuting a decree 
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may order that any property attached by it and liable to 
sale or such portion thereof as may seem necessary to satisfy 
the decree shall be sold, and that the proceeds of such sale, 
or a sufficient portion thereof, shall be paid to the party en- 
titled under the decree to receive the same. (O. 21, r. 64.) 

80OPE.— -A deoioe>ho!der may (aka out the pucobaee money before the oonfirma* 
tiOD of Bale* 13 0< 353. 

B.— DELIVERY OP PROPERTY IN THE POSSESSION OP JUDOUENI- 

DEBTOR. 

(1) WHERE A 08CREB IS FOR THE DELIVERY OF AMY IMMOVEABLE 

PROPERTY possession thereof shall be delivered to the party 
to whom it has been adjudged, or to such person as be may 
appoint to receive delivery on his behalf, and if necessary by 
removing any person bound by the decree who refuses to 
vacate the property. 

(2) Where a decree is for joint possession of immove- 
able property, such possession shall be delivered by affixing 
a copy of the warrant in some conspicuous place on the 
property and proclaiming by beat of drum or other custom- 
ary mode, at some convenient place, the substance of the 
decree. 

(3) Where possession of any building or enclosure is 
to be delivered and the person in possession being bound by 
the decree does not afford free access, the Court through its 
otlicers may, after giving reasonable warning and facility to 
any woman not appearing in public according to the customs 
of the country, to withdraw, remove or open any lock or bolt 
or break open any door or do any other act, necessary for 
putting the decree-holder in possession. (O. 21, r. 35.) 

SCOPE AND OBJECT. — O. 31, r. .35 not oooferred od Civil Courts a new 
power oT granting a decree for joint possesstOQ. It. only ehows in what manner a decree 
for joint posjession should be executed. H 1.0. 87. O. 31. tr. 35 and 36 imperatively 
requite that a copy of the warrant ol the Court for delivery of poeseaaion ehonld he 
afiBxed in sorao ooaspiououe place on or neat the propeety, the object of the provision 
being that the oa-fibstete and tenants may know (bat poaaegsion has been transferred 
to (he dcoree-boldor. Pailuro bo comply with the procedure laid down in (he rules Ib 
fatal to (be delivery of possession. 3 L.L.J. 203>*5S I.O. 19 <30 P.R. 1917, followed). 
When the persons oonoerned have been made aware of (ha delivery of possession In the 
course of execution prooeedings and publicity whiob is the objeot of the provielons of 
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tba law bae been clearly aohioved it mnnt be bald that there hae beeo eubetaotial 
eomplianoe with it, 3 663»68 I»0* 183* Oae oo sharer oao have only 

symbolioal joint poesession as is referred to in rale 86 (3) as againet another oo- sharer 
in actual enjojmsDt. 19 A.L.J» 783-*63 806. The delivery of posreeeioo which is 

directed to be given by 0« 31| r. SS, contemplates the deoree^holdor being pat in aotoal 
posseeaioD. The mere formal delivery of possessioo which oonaiste in the reading, by 
the officers, on the Jaod, of the order (or putting the deoree^holder in possession and 
taking a receipt from him cannot, of itself, effsot each disposseeston* 90 B. 351 P»B.: 
71 1.O. 846. 

DBLIYBRY OP FORMAL PHYSICAL POSSESSION. deoree-holdet to a 
partition suit who has bean given partial poseesaion of portion of the property allotted 
to him in an ezeoution oaee which was diemissed after Ihe delivery of the formal 
possessioo, oau maiataio a fresh applioation in ezecutioa for actual posseesioo under 
0« 31, r. 35 (1). 46 I.O. ?• When the objector to the delivery of poseession had a right 
of reeideuce in a part of the housei the delivery of the portion should be giveo aooordiDg 
to O, 91, r# 86« SO 1,0, 671. Bee alec infra. 

A DEGREE FOR JOINT POSSESSION. plaiotifi who has never been in 
poaeoaeiOD. but is entitled to poseession jointly with other persons oan be granted a 
deoree for joint poeaeseiODt There ie no distiootion on priooiple between the case of a 
pacsoo who was entitled to joint possesetoo but was subacqaeotly diaposaesaed and the 
oaae of a peteoo who was entitled to joint poeaeeaion, but bad not obtained such posses* 
sioD. 33 A. ISO, 

BAILIFF'S POWER TO USB FORCE*— Id a writ of posaeaaion the bailifi oan use 
reasonable force in removing the person bound by the writ. 43 G, 313i 

SECOND APPLICATION FOR POSSESSION. A decree^bolder is not entitled to 
file a teoond application (or poseession under 0» 91, r. 35, G.P, Code after be is once put 
in possession in aco^rdaooe with an order pa99ed on a previous application filed under 
the same order and rule, 39 M.L.J* 60l»33 I.C. 44 ; 4 A. 184, 

O.-^OELIYERY OP PROPERTY NOT IN TUB POSSESSION OP THE 

JUDOHBNT*DEBTOR. 

WHERE A DECREE 18 FOR DELIVERY OF ANY IMMOVEABLE PRO- 

PERTY IN THE occupancy of a tenant, or other person entitled 
to occupy the saiue and not bound by the decree to relin- 
quish such occupancy, the Court shall order delivery to be 
made by allixing a copy of the warrant in some conspicuous 
place on the property, and proclaiming to the occupant by 
beat of drum or other customary mode at some convenient 
place, the substance of the decree in regard to the property. 
(O. 21, r. 86.) 

SCOPE. tbers is a deoeeo fot picUtioQ aod tbs lands were in possessioo of the 
tenontB, delivery could bo given under r. 36. 36 3J. 78. When lands are held by ryots 
or teoants, poseeseion may be given under O. 31, r. 36, 16 W.R. 307 ; 3 M.L.J. 343 ; 
a Ij.Ij.J. 198 ; 16 P. R. 1893. 

Property In potsetiion of mortgagee.'— When the property sold is in 
poBsession of a mortgagee and tbe jadgment-debtor delivered possession ol (be property 

33 
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to the deoeee-holder aoder O. 91, t. 36, it is not ia feot deliyerj to the pacobaBete but 
it is DotioB to the mortgagee that the anotion'parohaser ie entitled to redeem. 39 0.0. 
378»54 I.O. 969. A peceon who olaima to enter on the land on a void lease from the 
Jadgment-debtoe oannot be regarded ae a tenant of the jadgment>debtor nader thia 
role- The remedy of the deoree-holder in anoh a oaae ie either by otiminal proeeoation 
or a enit for damages. 70 1.0. 765^43 M.L.J. 179. 

APFLlO&BILlTT.-^Tbe proviaione of O. 91, r. 36, are andee B. 38 (a) (111) Of the 
Rangoon Small Oaaae Ooart Act applioable to a decree for ejsotment obtained innder 
the Act, Henoe eymbolioal poBaeeeion may be given when the property ia in the 
oooupattOQ of a eab‘tenaot not bound by the decree. 86 I.O. 601 » 1996 B. 96« 

II.— DELIVERY OF PROPERTY TO THE PDRCHASBR. 

DELIVERY OF HOVE&BLE PROPERTY IN THE POSSESSION OF THE 

cooRT.— Where the property sold is moveable property of 
which actual seizure has been made, it shall be delivered bo 
the purchaser. [O. 21, r. 79 (1).] 

DELIVERY OF HOVBABLE PROPERTY IN THE POSSESSION OF SOME 

OTHER PERSON.— Where the property sold is moveable property 
in the possession of some person other than the judgment- 
debtor, the delivery thereof to the purchaser shall be made 
by giving notice to the person in possession, prohibiting him 
from delivering possession of the property to any person 
except the purchaser. [O. 21, r. 79 (2)-] 

Where the property sold is a debt not seoured by a 

NEGOTIABLE INSTRUMENT, OR 18 A SHARE IN A CORPORATION, the de- 
livery thereof shall be made by a written order of the Court 
prohibiting the creditor from receiving the debt or any 
interest thereon, and the debtor from making payment there- 
of to any person except the purchaser, or prohibiting the 
person in whose name the share may be standing from 
making any transfer of the sbax'e to any person except the 
purchaser, or receiving payment of any dividend or interest 
thereon and the manager, secretary or other proper officer of 
the corporation from permitting any such transfer or making 
any such payment to any person except the purchaser. 
[O. 21, r. 79 (3).] 

right OF THE PURCHASER OP A SHARE IN A CORPORATION.— The put- 
obaeec at a oooet sale of the tight, title and inteteet of a ehata-boldee is not entitled 
ae 01 right to have hie name entered in the tegieter of the oompany as a ahate-holdet. 
but he ie Bubjeot to the seme rules on the point as the private JI B, 19. 

Delivery of debt oan be made In the mannas prescribed in r, 79, 36 I.O. 469 — 10 Bor, 

L.T, 6. 
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TRANSFER OF NBOOTIABLE INSTRUMENTS AND SHARES. ~ 

(1) Where the execution of a document or the endorsement 
of the pai'ty in whose name a negotiable instrument or a 
share in a corporation is standing is required to transfer such 
negotiable instrument or share, the Judge or such officer as 
he may appoint in this behalf, may execute such document 
or make such endorsement as may be necessary, and such 
execution or endorsement shall have the same effect as an 
execution or endorsement by the party. 

(2) Such execution or endorsement may be in the 
following form, namely : — 

A.B. by C.D., Judge of the Court of 

(or as the case may be) in a suit by E.F, against A.B. 

(3) Until the transfer of such negotiable instrument or 
share, the Court may, by order, appoint some person to receive 
any interest or dividend due thereon and to sign a receipt for 
the same ; and any receipt so signed shall be as valid and 
effectual for all purposes as if the same had been signed by 
the party himself. (O. 21, r. 80.) 

MODE OP DELIVERY OF NEGOTIABLE INSTRUMENT.— A negotiable ius- 
trameDt can be traoslecred otbernise tban by eodoraemeDt ae aa aotioaable olaim. 
0> 31, t, 60, ia merely an eoabliDg provieton and vvbere a court paaeea a veeting order 
under O. 31, t. 80 in reepeot oi the negotiable inetrument, tbe traneferee ie entitled to 
BUS on it on tbe etrengtb of tbe veating order and it ie enough that he obtains tbe 
Testing order before deocee. 31 M.lj.J. 433 a6 l.C> 17« 

OANOELLATION OF EXISTING ENDORBBUENT.- Under tbe proviatons of 
0, 31, r. 80, tbe court ia empowered to cancel a pcevioua cndorermeDt with a view to 
enable the auotion-purcbaeer to tcaliae tbe amount of a .promissory note purchased by 
him at a court sale. 4 Bur. L.T. 196»13 1,0. 918. 


OTHER OASES OF PROPERTY.— In the casc not otherwise provi- 
ded, for the court may make an order vesting such property 
in the purchaser or as he may direct and such property shall 
vest accordingly. (O. 21, r. 81.) 

DELIVERY OF IMMOVEABLE PROPERTY IN OCOOPANCY OF JUDGMENT- 

DEBTOR.— Where the immoveable property sold is in the occu- 
pancy of the judgment-debtor or of some person on his behalf 
or of some person claiming under a title created by the 
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judgment-debfcor subsequently to tbe attachment of such 
property and a certificate in respect thereof has been granted 
under rule 94, the Court shall, on the application of the pur- 
chaser, order delivery to be made by putting such purchaser, 
or any person whom he may appoint to receive delivery on 
his behalf in possession of the property, and, if need be, by 
removing any person who refuses to vacate the same. 
(O. 21, r. 95.) 


DELIVERY OF IMMOVEABLE PROPERTY IN OOOUP&NOY OF TENANT.^ 

Where the property sold is in the occupancy of a tenant or 
other person entitled to occupy the same and a certifi- 
cate in respect thereof has been granted under rule 94, the 
Court shall, on tbe application of the purchaser, order deli- 
very to be made by affixing a copy of the certificate of sale 
in some conspicuous place on the property and proclaiming 
to the occupant by beat of drum or other customary mode, 
at some convenient place, that the interest of the judgment- 
debtor has been transferred to the purchaser. (O. 21, r. 96.) 


SflOPE.— There ie aoGbiD(> to pravenS a deocea-holder from makiug a fresh applica- 
tion under O. dl, r. 96, after ha bad made a oomplaint under O, 31, r. 97. 13 O.W.N, 
734; 49 l.O. 160 P. B. ; 16 I.O. 433=-<1913) M.W N. 179. <13 U. 604 followed ; 

Confra in U B. 473) ; 14 P.R. I9l0. The failure of a deoree-holder purchaser to take action 
under O. 3 l, r. 97, is no bat to his putting in a teeth applioation (or posaeasjon under 
O. 31. r. 95. 34 LO. 513. A daorea holdet pucohaalDg subjaot to enoumbrances is bound 
to pay tbe total aroouQt due on the enoumbfaooes as a oonditioo of entry. 60 1.0. 909. 
The provisions of this rule ace peremptory. 8 I.C. 363 ; 1833 P.J. 373. An auotion-put. 
ohaser of nankar rights acquires full title to them from the date of his and is 

not requited to apply far posesssion under O. 21 , r. 95, 36 I.O. 769 — 3 O.L.J. 436. When 
a person putohases iu Oourt auotioa the undivided abate belonging to and m tbe posses- 
eiOD of the jndgment-doblor, the auotion-purobaaec is entitled to effeotive posscssiou 
undei O 31 cr 35 ( j) aod 96 , and not symbolioal poeaession under O. 31, r. 96. 96 A. 181. 
When propicty. in tbe aotual posaeasion of the jadgment-debtor ie sold in exeoution of 
a deoree tbe receipt for posseaeion given by the deoree-holder is not suffioient. Actual 
Dosaegeioo must be delivered. 43 B. 559. When on an applloation by the auetion- 
DUtobaeec for delivery of poaaesaiou. tbe oourt makes an order dlceotiog delivery of 
Dosee-sion. but the order is not oarried out on aoojuot of the default or laches of the 

purobaser. and the applioatioD is dismissed, be may make a Ireab applioation which 

will be governed by Act. 180 of the Limitation Aot. 91 I.C. 485. 

WHO CAN APPLY UNDER O. 31. R. 33.— A tcaoefereo from aaotion-puroba- 
aer ie oompeteot to apply for posaeasion of tbe property transferred to him under 

n Qi B 96 and 9. 146, O.P. Goio. 40 A. 316. This ruleapplies whether tbe pucohaeee 

Uthe daoree-bolder or not. 4 Pat. L J. 716. A putohasor is entitled to 
after be obtains a oertifioate of sale, bub a mere want of oertifioate does not 
liable to be ousted from the property of whioh he has taken poBseea.on under thia rule. 

6 B. 139 ; 6 B. 206. 
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SDOFE. — O. 21. Ri 96 — Property la the hands of a Beoelver.~-0. 31, r, 96, does 
not apply to property io the bands of a reoeiyei and be can be saed only with tbe leave 
of tbe Oonrt. 63 1.0, 685, Tbe delivery of formal poseersion onder tale 96 in oases in 
whiob Buoh delivery is permitted by that rule bas the same legal eSeot as the delivery 
of actual poEseseioD under O. 31, r, 96. (Sse infra.) 

JlPPEftL.-^An appeal lies against an order under O. 31, r. 96, delivering possession 
to auction purobasee deoree-holder, 30 O.W.N, 639Bd5 I.O. 46B F.B. ; 40 A. 316, 

DELIVERY OF UNDIVIDED SH&RB IN 1HUOVB4BLE PROPERTY.— A 
purohaaer of an undivided ahara oannot apply under r. 95, Ha mast bring a regular 
suit for partition and delivery of what may be allotted ae tbe share of tbe nndivided 
member. 39 A. 391 ; 49 I.G. 619 = 35 M Hi.T. 153; 39 I.C. 976 = 38 M-L J. 642. 
Where tbe property of whiob posseeeion is directed to be delivered to an auotioD' 
purohaaer belonga to mombers of an undivided Hindu family some of whom ireie not 
partiea to tbe suit and the parohaser applied to the Court to deliver the property to 
him free from obstruotion, tbe property eboutd be deemed to be in poaaeeeion of 
tbe undivided membeca who cannot be diapoaeeseed, io execution, of their interest, 
Tbe Oise falls under O. 31, r. 99, and not under O. 31. r. 97, and the petitioner’s re* 
mady is to sue for physical poeaesaion of the ehare of the jadgmeQt'debtore. 14 I.O, 383, 

LIMITATION FOR APPLICATION FOR POSSESSION.— An application for 
poeaesaion by the aaoiion parobaser should be made within 3 years from the date on 
whiob tbe oectifioite of eale wee issued and granted to him under Art. 180 of tbe 
Limitation Act. 1936 M. 305 — 91 I.C, 486 ; 8 B. 367 (Cotfro in 40 1.0-605, not 
good law now.) Whore posaession has oooe been delivered to tbe auotioo'pucobaser, 
the order ooefitmicg delivery of poeaession oannot be eet aside merely because the 
applioaiiOD for possession was made alter tbe presoribsd period of limitation. 89 I.O. 
196. A oertihsd pucobaser who te dieposseased may sue for possession within 12 years 
from the data ol disposaasaioo. 17 V/.R. 439. A suit lor actual possession, whsn the 
eymbolioal posBeasion ia given and the aotual posaeasion remained with tbe judsmeot- 
debtor may be brought within 13 years from tbe date of granting such formal poaaee- 
siOD. 19 A. 499 ; 4 C. 870 ; 25 B, 375 ; 73 I-O. 3J0. Tha period may be extended 
in case of fraud, but not on any other ground of hardship etc. S3 I.C. 497, 

APPEAL — No appeal lies against an order under O 21, r. 96. 18 A. 36 ; 31 A. 88 
1 Pat. L.J. 233 F-B- ; ol 0. 737 ; 18 C.W N. 37 ; 19 C W.N. 835. A contrary view is 
takan in Bombay and Madras that ao appeal line. 35 B. 453 ; 44 B. 997. (See also 37 
C. 34 ; 37 C. 709) ', 90 I.C- 952-11935) M-W.N. 577. But eee 36 M. 740 and 28 M. 87. 

III. — RESISTANCE TO DELIVERY OF POSSESSION. 

RESISTANCE OR OBSTRUCTION TO POSSESSION OF IMMOVEABLE PRO 

PERTY — (1) Where the holder of a decree for the possession 
of immoveable property or the purchaser of a,ny such pro- 
pert 3 ^ sold in execution of a decree is resisted or obstructed 
by aii 3 ' person in obtaining possession of the property, he 
may make an application to the Court complaining of such 
resistance or obstruction. 

(2) The Court shall fix a day for investigating the 
matter and shall summon the partj’ against whom the 
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application is made to appear and answer the same. (O. 21, 
r. 97). 

RESIBTXNOE OR OBSTRUCTION BT JUDOHENT-DEBTOR. -Where the 
court is satisfied that the resistance or obstruction was 
occasioned without any just cause by the judgment-debtor 
or by some other person at his instigation, it shall direct 
that the applicant be put into possession of the property 
and where the applicant is still obstructed or resisted in 
obtaining possession, the Court may also, at the instance of 
the applicant order the judgment-debtor, or any person 
acting at his instigation to be detained in the civil prison for 
a term which may extend to thirty days. (O. 21, r. 98.) 

RESISTANCE OR OBSTRUCTION BY flO/V4 FIDE CL HM UNT.— Where 

the Court is satisfied that the resistance or obstruction was 
occasioned by any person (other than the judgment-debtor) 
claiming in good faith to be in possession of the property on 
his own account or on account of some person other than 
the judgment-debtor, the Court shall make an order dismiss- 
ing the application. (O. 21, r. 99.) 

DISPOSSESSION BY DBQRKB-HOLDBR OR PDROH&SER OP ANY PBRSON 
OTHER THAN THE JODOMENT DEBTOR.-(l) Where any person other 

than the judgment-debtor is dispossessed of immoveable pro- 
perty bv the holder of a decree for the possession of such 
property or, where such property has been sold in execution 
of a decree, by the purchaser thereof, he may make au appli- 
cation to the Court complaining of such dispossession. 

(2) The Court shall fix a day for investigating the 
matter and shall summon the party against whom the appli- 
cation is made to appear and answer the same. (O. 21, 
r. 100.) 

BONA FIDE CLAIMANT TO BE RESTORED TO POSSESSION.— Where 

the Court is satisfied that the applicant was in possession of 
the property on his own account or on account of some 
person other than the judgment-debtor, it shall direct that 
the applicant be put into possession of the property, (O, 21, 

r. 101.) 
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ROLES 99 AND 101 DO ROT APPLY TO TRANSFERS PENDENTE LITE.^ 

l^othing in rules 99 and 101 shall apply to resistance or 
obstruction in execution of a decree for the possession of 
immoveable property by a person to whom the judgment- 
debtor has transferred the property after the institution of 
the suit in which the decree was passed or to the disposses- 
sion of any such person, (O. 21, r. 102.) 

ORDERS ooMOLUsiyE SUBJECT TO REGULAR SUIT — Any party not 
being a judgment-debtor against whom an order is made 
under rule 98, rule 99 or rule 101 may institute a suit to 
establish the right which he claims to the present possession 
of the property ; but, subject to the result of such suit (if 
any) the order shall be conclusive. (O. 21, r. 103.) 

APPLICABILITY OF THE ROLES.— 8. 48 of the Prosidenoy Small Caase Coucta 
Aok applies the ptovieiooe of the 0i F* Code to ptooeediDgs aoder Ohapter VII aod the 
iBDgoage of it is wide eooagh to inolade a power to aot aoder O. 21, r. 98. aod remove 
BQ impiopee obstruotion to the oatryiog oat of its orders io ejeotmeot. 46 M> L. J, 

78 I, 0. 986; O. 21, r. 97, applies to a deorae for poesessioo under the Bpeoifio Belief 
Aot, 8. 9. 1936 M. 363='92 I. O. 61. 

SCOPE AND OBJECT OF RULES 07—103. — The objeot of rales 97 and 98 is to 
protect the deotee-bolders and the auotioo'purobesers in exeoutioo of decrees. 13 W. B. 
466 : while rales 100 and 101 protect the interests of third parties who ate dieposBessed. 
These tales provide a summary remedy in exaoutioa ptoosedtngs. A decree-holder or 
aaotion-parohaser may apply within 30 daya under these rules or bring a regular suit. 
It he faila to avail himself of the summary remedy under r. 97. he is not deprived 
of hie right to bring a regular suit agaioet the party obetruoting exeoatiou of the 
decree. 8 B. 602 ; 47 0. 907 : 57 I. C. 177 : 8 B. 481 ; 1885 P. J. 86. The remedy for 
obtaining poaseaaion of the property given by these rules to the purchaser at an execu- 
tion sale does not preclude him from bringing a regular suit therefor before exhausting 
the remedy under the rule. The remedies are concurrent, 14 C. 644 ; {followed in 99 
A. 463 : 31 M. 177) ; see also 9 G. 603 ; 19 C. 169 ; 7 W. B. 463 ; 17 W.B, 499 : 
6 B. H. 0. 139 : 8 B.H.O. 319. The auotion-purobaaer may bring a regular suit tor 
poeaeasion against the person, obatraoting or to have teoouree to a summary remedy 
by way of an application under r. 97. He is not bound to have reooutee to the 
summary remedy. But if he doee so and fails, then the remedy to bring a regular 
suit is ourtaiUd and such a suit must be brought under r. 103 within the period of 
one year under Art. 11-A of the Iiimitation Aot. 46 A. 693. Acquioesence in the 
obetruotion to a previous attempt to obtaiu delivery o( possession does not 
prevent the deoree-boldex from applying again in execution for possession and 
to obtain it by removal of the said obatruction. (1991) M.W.N. 196 : (1919) Pat. 81« 
49 I. O. 150 P. B. ; 13 M. 504 . (eontra in 19 B. 463). O. 91, r. 98. applies only 
if the Gontt is satiaOed that the obatrnotion was by tbs judgment-detbor or by some 
person at hie instigation. 31 I. 0. 799. It applies to obetmotion by the purobaser from 
the judgment-debtor after attaobment, be being the representative of the judgment- 
debtor within the meaning of B- 47. 34 M. 460. An application under O. 91, r« 97. 
cannot be made until the decree-holder or the auotion.pacobaser has been resisted or 
obetraoted in obtaining pOBseesion of the property. 46 A, 699. There is an 
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aIfceioati79 remedy of a sait and an applioation under this rule. 46 A, 693. 
8 B. 602 : 8 B 481. This rale is for the benefit of a pnrohaeer at a sale 
in ezeoution. 13 W. R. 467. The tale is applicable whether the reeistanoe 
ie made by the jodgment-debtoe or somebody oo bis behalf, or a third party. 19 W. 
R, 467 ; 31 M. li, 3. 877 14 P.R. 1910. The prooeedings under O. 31. rr. 97-^101| 

are in ezeoution and not original prooeediugs and O. 9, r, 1S« does not apply to euoh 
prooeedinge. 1926 M. 413s393 I. 0. 533. 

O. 21. r. 9B. — This cole applies when the obstruotion is oooaeioned without jaet 
cause by the judgment^debtor or by some pereon at bis instigation. 47 0. 907 S 
16 B. 711 : 31 I.O. 799 : 8 W.R. 398. Ao applioation to remove obstruotion oaneed 
by a purobaeec from the jadgment-debtor after the attaohment of the property falls 
under O. 31. r. 98 ; 34 M. 450. 

JUST OAUSE. — Right ol an unmarried sister to reside in the family dwelling 
bouse till bee marriage, is a jaat oaase. 43 M. 635. A resale by the deoree-holder pur* 
chaser to the judgment dabtor is a just oauae, 8 M.L.T. 388. 

DEGREE FOR POSSESSION. A decree for partition is a deoree for possession 
witbin the meaniog o( this role. 16 M. 127. 

COURT.'^Prestdeooy Small Oaase Coart.'~A Bmall Caase Court has juriediotioo 
in execution of a decree in ejectment to aot under this rule. 93 I.O. 995Ba46 M.L.J. 
66 . 

Collector. — When a decree is tranelerred to a OolUotoc foe ezeoution. the Court 
which passed the dooreo ie tunotus offi'.io, but when the Colleotor bag exhausted hie 
powers, all matters are done by the Court wbioh paseed the deoree. 38 fi. 679. 

N&TURE OF THE ORDER UNDER R. 105.— This rule does not apply uoless 
there is »n order under rc. 99. 99 or lOl. When the Court declines to paas an order on 
an application made under c. 97 or r. 100 and loaves the parties to a regular sait, thie 
order does not apply and the b*c of limitation under Act. 11-A. of the Limitation Aot 
of one year does not come into foroe. 27 M. 26. An order under these rnles must be 
one made alter inveetigatiou. Hanoe ao vcdec diamissing an application under r. 97 or 
lOO, for default of prosecution is not an order under Ibis rule. 34 0.491 1 14 N.L.R. 66 . 
31 I C. 444 ; 41 I C. 640 : 42 P.R. 1909 ; II W.R. 197 : leontra in 1 Pat. L.T. 669). 
The scope of an order under c. 103 is not merely the determination o! the mete question 
of poaeegaion of tba parties eoooetoed but also the establishment of the right or title by 
^bich the plaintiQ claims the present possession of the property. 44 M. 337 ; 16 I.O. 
741 The order under c. 101 becomes oonolusivo under r. 103 only so far as the present 
Eisbt to the posseasion ol the property is oonoecned. It doss not affeot a plaintifl’s right 
to possession upon cedemptioo. 17 N.L.R. 33 = 54 I.O. 376. O. 31 t. 103. applies to 
oases where etcaogoco to the deoree are involved, while S. 47 goveros oases where the 

persona oouoerned ace parlies to the suit or their represeDtacives. 41 M.L.J. 64=63 

1 C- 730. Where an application is dismissed without investigation on the ground of 
delay, tbo order is oonolusive and must be oballenged in a suit under O. 21. c. 103. 46 
M L.j. 690=11923) M.W.N. 633. When an applioation for poseesaion of the house in 
dispute under r. 97 ie dismissed uodec r. 99, the Oourt has no juciediotion to direot the 

reon in whose favour the order in question was passed to bring a regalar suit to 
establish hie right. Buob a suit is not one under c. 103 and is not governed by Act. 11 

the Limitation Aot. 1 P.R. 1919. Where no invaeligation was made, there was no 
° I witbin (be meaning of these rules and the order is not oouolusive under c. 103. 
34 0 491 : 31 l O- J 43 P.R. 1909. It is only when the summary order under 
r 103 was inoonsistent with the defeated party’s claim that the latter was bound to 
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briog a feesh salt within one yese. otheiwise nob. 11 B.H.0.174. Where an auotioa-par- 
ohaser applied for possaBsion of the properties sold when he was obatmated by the persons 
in fOBsesaion and the Uanaifl passed an order for possession and afterwards no attempt 
was made to obtain possession by the auotioD-purohaser and the objeotor remained in 
possession, it was htld in a eabeeqaent suit by the aootioD>parohaaer against the persons 
in possession, bronght alter three years, that the defendants were not estopped from 
setting np their title to the property, even though if possession had been given under 
the order of the Munsifi they would have been bound by it if they did not bring a fresh 
suit within one year. 93 Mtlj.T. 333 = 45 I.O. 34, 4n auotion-purohaser’s application 
for delivery of poeseaaion of the properties purobased by him was dismissed foe default. 
He filed another applioation and wee put in poaaeeaiou against tbe reeieter ; then the 
resistor applied for reetoration of tbe property, and the auction- purohaeer was deprived 
of poasesBion, Hnld that a suit by the anotiou-purohaser was witbio r. 103 and limi- 
tatioQ ran from tbe date of tbe order on tbe resiater*8 appliostion. 16 490=39 

1,0. 797. When an order is passed under these rules for joint possession of the deoree- 
holder with tbe olaimant, euoh an order is final enbjeot to the reeult of the suit by the 
olaimaut. When tbe olaimant ooutiaued in possession and was not evicted the words 
of r. 103 are wide enough to cover a euit by the olaimant to eetablieh bis right to sole 
possession. (1914) M W.N, 897=97 I.O. 90 ; 1 Ii. 57. A mere dismissal in default or 
tor non'proBeontion does not amount to an order under these rules. 14 H.D.R. 66. The 
test whether an order is ou merits or not is whether there hes been an investigation and 
tbe order has been passed on the result of the investigation ({b«d|. An order refusing an 
applicant relief under tbese rules is as muoh oonolnsive. under r. 103 as an order 
granting him relief. 43 B. 10. When a judgment-creditor has obtained an order for 
poBseesion prior to the death of tbe judgment-debtor there is no neoessity for him to 
bring any other person on tbe record between tbe date of that order and the date on 
which it is executed. An order allowing withdrawal of the applioation is not an order 
andet these rales. 5 B. 440. 

NATURE OP 1NYB8TIOAT10N UNDER THESE RULES.— The Inieotion of 
the Xisgislatare in having altered 8. 391 of the Oode 1877 by tbe Oode of 1689 (and 
now O. 31, r. 99) was olearly to enlarge the powers of the Coorta in tbe investigation 
of the claims under the rule. In snob an investigation it is competent to tbe 
Oourt to determine finally any question of title arising between tbe oonteDding parties 
in oonneotion with their right to poeseesion and tbe enquiry is not to be confined to 
mete poBsession. 14 B. 637 ; 97 a. 453. Tbe soope of an order under r 103 is not 
merely the determination of tbe mere question of possesaion of tbe parties oonoerned, 
but also the establishment of tbe right or title by wbioh the plsintiS claims tbe pre- 
sent posBeesioD of the property. 44 M. 997 ; 16 I.O. 741. The applicant must prove 
that be was entitled to possession when be was dispossessed and not merely that be was 
bona fidta in possession and not a party to the decree. 6 O.C. 110 (eontra in 9 A. 94), 
A petsoo dispossessed by tbo dsoree-bolder in purauanoe of an order of the Court need 
not in seeking to be restored to possession prove bis titte, It is enough it be proves 
his possession. The Court must be satiafied that the applicant was in posaession. 
14 N.Ej.R, 66. A Court aoting under these talas need not adjudicate upon any ques- 
tion of title and the iQS-?stigation m»da by the Cone'; with reapeot to the possession of 
the person on his own aooount aad in good faith is aufBoient. 1 U. 57 : 40 M. 964 5 
99 1.0. 707 = 19 G.L.J. 19- It is tbe duty of the Court to make an enquiry under 
these rules and to pass orders as it might deem proper under the oiroumetanoea. 
8 W.R. 79. There is nothing to prevent the olaimant from questioning the legality of 
the decree obtained by the deoiee-holdet against the judgment-debtor. 4 IT.W.l*. 81. 
Where the olaim pat forward by the obstruotor was not treated as a suit and no issues 
were framed nor evidence taken, but tbe matter was treated as an interloontory proceed* 
logs, the decision could not be res judicata in any subsequent proceedings. 79 I.O, 583 = 

98 
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4i M li. J. 483. Id n pcooeeding Qoder O. 91, r. 101 no queBtion of title can be gone into. 
92 I.O. 707 a 19 O.Ij. 7. 13, The Judge should fix a day, bear the evidenoe adduoed on 
eaoh eide and decide the oase. 8 W.B. 79. An order passed under the rules beocmee oon- 
olustve 60 fat as the present right to posseBeion is ooncecned. 17 N.Ii.B. 83* 54 I.O. 976. 

WHO OAH APPLY UNDEB THEBE RnLES—R. 97.~Tbe real purohaeer of 
property though the sale oertifioate may have been issued 5enam< in the name of 
another is entitled to take action under O. 91, r. 97. 31 td.L.J. 877“87 I.O. 497. 

0. 21. r. 99. Right of Stranger to suit. — When in execution prooeedinge 

property belonging to a stranger is sold and he ifl ousted and poBBesBion given to 
the purohaset, the stranger has a right to be replaced, although the aaotion'parohaBet’s 
remedy b-iB become time*bartcd. 60 I.O. 120 (A.). A eub'tenant of a tenant judg- 
ment-debtor oannot be proceeded against under O. 91, r- 97 when be was not made a 
party to the suit in whioh the dsorae lor poeeesaion was passed against the tenant. 47 
0. 907. The poBtesBion ooutemplated by O. 91. t. 99 is actual or eymbolioal poEeeeeion. 
It the property is in tbe actual posseeeion of a tenant the landlord may resist or 
obitruot and ao application lies against him 95 B. 478. When a consent decree is 
passed against one of the two defendants, the other defendant is not a judgment- 
debtor under the rules. 30 M. 72. Tbe Court should make a summary inquiry into 
the claims of the third party that he ie in possession in good faith. 14 P.E. 1910 J 
under the old Code the Court bad to register the third party’s claim as a suit between 
deotee-bolder as plaintifl and the objeotor ofl defendant and to try and determine that 
euit. But the law is ohanged now. 

O. 21 V. 100. This rule does not apply when the execution is transferred 

to the Colleotor. a person dispoasossed or oueted wrongfully by tbe Oollootni’s order 
UDder B. 79. C.P. Code, should apply to the Colleotor aud not to the Court. 37 B. 498. 
But the Collector iu tbe C.P. ie not invested with power to dispose of objeotione to 
dispoeaesBion in execution ol a deoeee ondec this rule. 78, I.C. 680. A claimant who has 
an inteceet in the land of whioh poeeession has been given in execution of a decree 
against a member ol a joint Hindu family or otherwise and who is affected by tbe 
delivery ot possoeaion oan apply under this rule on his own aooouot 1993 N. 96 5 18 
0 W.N. 696 ; 3 M. 81 5 68 1 0. 174 (contra In 17 B. 7181. Only the tona fids purchasers 

may apply- 1993 P. 808. 

Judgment-debtor.— In rr. 100 and 101 the expression iooludee tbe represen- 
tative of the judgment. debtor and all peraons who ate bound by the decree againet tbe 
Judgmeot-debtor and by the sale in extoution of that deoiec. Tbe purohaeer of a 
portion of a holding sold in execution of a decree obtained under B. 148 (A) of the 
B T Act ie bound by the deotao aud by the sale in execution thereof and cannot there- 
fore apply under tt. 100 and 101. 42 1.0. 626-9 Pat.L.J. 478 ; 43 1.0.969-3 Pal. D.J. 
679 ; contra in 65 I.O. 476 by the Calouttj High 3ouft. A person who is in joint 
poBseesion of the progerty with the judgment-debtor osn maiotain an applioation under 
this rule. 20 1.0. 963 — 18 O.W.N. 695 : 75 I.C. 866 — 6 Pat Ii. J. 107. A usufruotuary 
moctgaROO io possesgioo is entitled to apply to the Court under O. 21, r. 100 70 I.C, 
306—1 Pat. 169. A purohaset pendents lite ie a person bouod by the decree and 
tbereicce oomes within tbe dofloitlon of judgmeut-debtor under O, 21, r. 98. 1926 C. 

1949. An order against a third parson who offers reaistauoo at the instigation of 
third parties, does not come under theae rules. 88 I. 0, 104 ; 3 O.W.N. 311. 

0- 9li V. 102.— But piooeedings can bo taken under r. 98 againet a purobaeec from 
a judgment-debtor pending attaohment on the ground that such a purohaser is a repre- 
sentative of the judgment-debtor within tbe meaning ol 8. 146 and that e. 96 
lays down ptooeedings to be taken againet Buoh a person. 34 M. 460. The ptovlelona 
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oI 0< 31. r. 101, ebo., do ao6 oppl? to a petsoa who was a transferee pendente tile and 
therefore be oannot be pat in possession as prayed for by him, 13 1*0. 533 6 li.W. 
668 ; 89 0. 330. 

0. 2t, 1 . 108> — &Dy party.^The words “ any party” refer to any party to the peti* 
tioQ ander rr. 97 and 100 aod not to the deoree nndee exeoation. 13 M. 696. This rule 
applies only when an order is made ander r. 98, 99 or fOl, 69 I.G. SST^IOSS C,. 16, 

DISPOSSESSION.— The person in possession cannot be said to be dispoesessed of 
immoveable property by the deoree-bolder or auotion*parobaser under r, 100, it merely 
symbolioal posaession is delivered to the latter pereoaa and benoe the former cannot 
apply uadee this tale. 30 C. 710. Where a person is in poaseasion of property through 
bis tenant the dispossession under this rule will be e&eoted only when the tenant is 
ousted from the property by the delivery of actual poisaaaioa to the deoree-bolder or 
purohaaer. 33 O. 487. The word poasesaion in this rnla inoludes oonstruotive and sym- 
bolioal poasesaion as well as actual physical possession. 3 Bom. Ij.R. 68 ; 26 B. 178. 

USB OF RB&30N&BLE FOROB IN DISPOSSESSION.— A reasonabls degtes of 
foroo may be used in order so eSeot tbe removal of persons bound by the decree and 
refusing to vacate. 13 0. 313. 

LIHIT&TION FOR APPLICATION BY THE PERSON DISPOSSESSED.- Art. 

166 applies to an applioatioa, by a person dispossessed ol immoveable property, under 
O. 31, e. 100, and tha period of limitation is 30 days as provided in the article. See 
Art. 166 of the Limitation Aot. 

LIMITATION FOR APPLICATION.— An application under O. 31. r. 97. is to 
be filed witbiu 30 days from tbe tesistanoe or obstruetioo complained of under Art, 167 
of tbe Limitation Aot. 33 A.L.J. 636 F.B ; 6 Bom.H.O.R. 39. An application filed after 
one month is illegal. 33 M.L 3. 661. Where a warrant issued for posseesion is returned 
anaecved and a second warrant is issued, time cuds from the data of tbe seoond obatruo* 
tioD. 6 M> 113. If the complaint as to tesistanoe is time-barred, an objection on that 
ground may be taken in appeal against the order on the complaint. 31 B. 393. If no 
applioatioa is made from the resistanoe to poasessioD within 30 days and afterwards 
resistanoe is offered, another applioatioa foe possession within 30 days of suob resistanoe 
is within time. 6 M. 113 : 13 M. 601 : 18 A. 233 : 1 I.O. 786. But see 36 A. 866. The 
period of limitation under this artiole oan be extended by the Oonrt. even on the 
ground oi minority. 7 A. 9l ; 11 W.R. 359 ; 31 M. 191 : 11 B. 173. The period of 
limitation for an applioatioa under O. 31, r. 96 oomplaining against a judgment- 
debtor foe obstcuotion to the exeoatioa of a warrant for possession, oommenoes to run 
from the date ot obstruotioo or resistanoe complained of. 5 M. 113 ; 18 A. 333. 

SUITS UNDER 0. 21, R. 103. 

PROOF REQUIRED BY TUB PLAINTIFF. — An UQSuooesbful olaimaot suing 
under O. 31, r. L03 wdl ordinarily os entitled to suojeed on his ebowing the faot of bis 
possession on tbe date jI tho order only if tbe decree-holder (ails to prove a eubsiacing 
title in him oartying with it the rigb', to posaoasioo. A pereoa in actual possession bas 
a possesaocy title against the world and oauoot be dispoeaeaasd by the true owner and 
those claiming under him, A deoree-bolder may o.-ibablish his right to the present 
possession at the date of tbe summary order. Thu scope of tbe suit is tbe same 
whether the order was parsed under r. 98, 99 or 100. 60 I.O. 109 = 39 M.L.J. 696 ; 
69 I.G. 667 = 1933 L. 146. A suit under r. 103 is one to establish present posBessiao ot 
propertyand tbe right oan be es’.abliabed by tbe plaintifi without showing actual pos- 
session at the time of summary order againet him. 44 M. 337. Tbe onus ot proving a 



180 


TBB ZiAW OF EXECUTION OF DBCBBBS 


tOH. V 


eabBistiDg tide to land is on the pasty who ia oat ol poBsesaiont and the taot that a 
party io poaseaaion is driven to institute a suit under the provisiona of O* 31i r« 106- 
does not shift the burden of proof on himi 69 I.Qi 861. A suit oontemplated by 0« 91, 
t. 108 is one by a person kept out of poaaession of property parofaaaed in ezeontion and 
olaiming poeseBSion tinder hie putohaae* 1996 O. 877^90 I»0. 676« 

LIHITATION FOR SUITS UNDER O. 21, B. 108.— The period of limitation 
presoribed for a euit under r- 103 is one year from the date ol the order andet the rule 
under Act. 11-A of the liimitation Act. 103 P.U.B. 1916- 36 I.O. 911 ; 17 0. 960 ; 96 
B. 730 : 1 Ij. 67- Even where the i^ueation of title has been deoided the period of limi* 
tation is under Art. 11-A of the Limitation Aot. 1906, one year. 16 O. 691 P.O. Where 
an applioatiOD under the rules ia diemisaed under O. 31, r. 99, the Oonrt has no jnriedio- 
tioD to direct the person in whose favour tfae order ie made to bring a regular suit to 
establish bis right, and a suit by snob a pecaon is not governed by Art. 11 of the 
Limitation Aot. 1 P.B. 1919 ; 81 I.O. 144. 


Btartlog Point of Limitation. — Where an aaotioD*purohaeet’s applioation 
for delivery of poBseseion of the properly pueobaeed by him after removal of 
obstruotioo on the part of one R waa diamiesed (or default and on another applioation 
filed by him for the eame purpose he was put in poeeeesion but be was diapoeseased 
of it in pureuanoB of an order on an application by B for testoration of poBseaaion. 
held that a suit by the auolion.pucobaeet under r. 103 wee governed by Art. ll.A of 
the Limitation Aot. the etarting point being the date of the order on B’s applioation and 
not that of the order on the anolion-pnrohaeet’e first applioation. 16 A.L.J. 490'*89 
1.0 797* The rule of one year will apply only when the order ie made alter enquiry as 
a result of an investigation. 68 I.O, 694“* 96 O.W.N. 863; 46 M.L,J. 690 ; eontra held io 
41 M. 986 F.B. ; 46 O. 786 ; 40 A. 396 } 68 I.O. 37 = 6 Pat. L.J. 659 ; and held that 
Art 11-A ie euffioiently wide to cover oaeee brought under thie rule. Where the appii- 
oaut withdraws his applioation with the leave ol the Court and the Court dismiseea it 
for want of proseoution the article does not apply. 34 C. 491. Art. II A does not 
annW to a oaee in which the plaintifl bases his olaimcn subsequent diepoBsesslon by the 

defendant and not on the diapoeseeeion whioh he alleged in his application under the 

rot69« 76 IiO. 407 *38 OeEieJ* 160. 


OOURT FBBB IN SUITS UNDER 0. 21. R. lOS.-When the purohaeer s 

aoplioatioo lor removal ol resistance is dismissed, then the claim sough, by the put- 

ohaeerieadeolaration ol title ae well as for posseeBion anl amounts to a prayer for 
rdeolaratory decree and consequential relief and the proper Oourt fees .a that payable 
«1 iv ie\ of a. 7. Court-Fees Aot. 29 A. 384. The Court fee on a suit 
brought under O. 91. r. l03 is Rupees ten only even through poflseBsion may bo asked 

for* 9 Be 90. 


PARTY against WHOM AN ORDER 18 MADE.— An order made against an 
ftonlioant is ae much under these rules as one made in his favour. 42 B. 10. Where in 
e«oution of a dootee a decree-holder brings his own property to sale as that of 
the judgment-debtor and then prefers objeotico to the p^sseeaion ‘ 

nucohaaer and suoh objeolion laile his remedy is only by way of a suit under the rule 
:“"n application unde: 3. 47. 70 I.O. 669- 16 L.W. 972. 

AN ORDER UNDER R. 103 IS CONOLUSIYB BUBJBOT TO A SUIT.-The 
, Of an order under O. 21, r. 103 attaohea to it even when the patty 

whom it is made is not the plaintiff but a defendant in the suit in which it is 
\ a A baf 38 ItO 916. The ocdoc m^de aodefl these rule© ia oonolaaive 3® 

: laeV o! 103 The mere .act Ihet there tees elreed- . BOit per.ding reg.rd.ng 

the tUIe tf the proper., doe. not ebeolve the part, from .be obligation to bring the 
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propec eait to ooDtesfe the validitj of an oedec passed nnder these salee. 75 I.O, 814 « 
(1934) M. W.N. 869. An oedec under the ralee does not afieot a part; ’s right to possession 
opon redemption, as snoh a right is not a right to the present posseesion of the propeit;. 
64 I.O. 376. A partition anit by a parohaser of a oo-paroener*d interest in a joint 
Hindn family property is not barred by a prior deoision against him in a snit nnder 
O. 91, r, 103. The oanse of action in a suit nnder O* 91, r. 103 is the adverse order 
in claim proceedings, and in a partition suit it is the purohase of undivided interest of 
a Hindn oo*paroener. 1936 M. 683^93 li.W. 661. 

BES18TANQB.-~The provisions of r. 97 oome into operation only when delivery 
of poBseesion has been ordered by the Qonrtor on attempt to obtain possession has been 
made by the deoree-holder ont of Oonrt. Unlesa either of these oontingenoies has ooont* 
red it cannot be said that the anotion-purchaser or the deoree-holder has been resisted 
or obstrnoted in obtaining possession. 46 A. 693. The resistance or obstruotion con- 
templated in O. 31. r. 97 is some overt aot of resietaaoe or obstruotion to the giving of 
possession by some person who is present at the time. 03 I.O. 866. Where in execu- 
tion of a decree for possession of immoveable property a person other than the jndg- 
ment'debtor and not bound by the decree is found in its poBsessiOD and refuses to obey 
tbe warraut, it amounts to resistance within the meauiag of tbia role. 46 P-W.R. 1910 
*6 I 0. 649. Where a OommiBsioner is appointed to partitiooithe property and to put 
the person entitled in possession of his share resistance to such Commiesioner is such a 
resistance as is contemplated by these rniee, 7 C.Ii-J. 98. 

BTBANOERS OLAIHINQ TO BE IN POSSESSION ON THEIR OWN AG- 
OODNT.— Possession of anamnrrled Slsteva of a Hindu. — Tbe unmarried sieters of 
a Hindu ate entitled to residence in tbe family dwelling-houee until they are married, 
and il the house be sold in ezecatiou ot a decree for debte iooutred by him or his legal 
representative they can resist the aaotion-purohaeer under r. 99 from ousting thorn from 
tbe portions in their actual occupation. 49 M, 635. 

Government’s right to oome In after grant of Patta.— When Government 
grants a patta for land it ceases to have posseseion of any kind whatsoever and the fact 
that tbe charge is made for Jemma Bbogam in addition to tbe assessment does not 
afieot the matter and consequently the Governmeot is not entitled to oome in under 
O. 31. r. 99, 31 M.L.J. 407 i 31 M. 606. Tbe possession of tbe mortgagee in pos- 

session is on hie own aooount. 3 A. 94 ; 33 I.O, 707 ~ 19 O.B.J, 13, 

A sub-tenant is not in possession on hie own aoooaot. 93 Bom. £i.R. 1316»46 
B. 887 : 46 B. 696. Wbeo a leasee granted a sub-lease of the premises agaiost a oove- 
oant in the lease not to eub-let, the lessor cannot, in ezeoution. get possession from the 
sub-tenant. He must bring a separate suit for posseseion against tbe sub-tenant. 47 O. 
907. 

An aactioo-purebaaer under a simple money decree is a representative ot the 
judgment-debtor for tbe purposes of O. 31, r. 98 and prooeedinge oan be taken against 
him under 8. 146, O. P. Code. 69 1.0. 894 — (1930) hf.W.N. 787- 

Posseesion joint with the Jadgmeot-debtor.— A olaimant under O 31. r. 100, 
who has a joint poescBaion with a judgment-debtor can apply under the rule and bis 
joint interest with the judgment-debtor cannot prevent him from claiming in good 
faith in respect ot bis own share. The efleot of an order in favour of tbe olaimant will 
be to place him in joint poseassion with tbe execution purchaser. 16 C.W.N. 696 — 30 
I.C. 963 (3 M. 81. followed). 

A member of a joint Hindu family oauoot be said to be in posseesion of any 
particular portion of tbe joint property on bis own account. Hie posseseion is tbe poe- 
sessioD of tbe family. 17 B. 718. 
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When a eizteen aonas landlord parofaaBes a holding in ozeontion o( a rent decree, 
obtained agaiost the recorded tenant, a pafohaBec from the recorded tenant, who hae 
purobaeed without the landlord’s oooeent has so right In the absenoe of a oustom of 
transferability of holdings without the landlord’s ooneent to make a olalis under O. 21, 
s. 100. 9 Pat. E.J. 679»43 I.Q. 969. 

A person who is In Joint poeieaslon of the property must be deemed to be in 
posseeeioD on hie own account and can maintain an application under r, 100. The 
Court oannot go Into the qneetion ol benami in order to determine whether a person ie 
or is not in posaeseion ol the property on hie own aoconnt, 6 P.D.T. 107»88 I.O. 699, 

A party to a salt against whom no decree has been pasted, is not a jadg> 
ment-dobtoc and when an obetruotion ie caused by snob a person his claim should be 
enquired into under this rule, SOM. 72. 

A pro forma defendant ie not a judgment^debtor under this rule. 14 P.R. 1910. 

An objection by some members of the family, to which the property belonged but 
who were not made parties to the suit, is to be eoqaited into under r. 99. 14 I.C. 262. 

A mortgagee from the judgment debtor after attachment is a repreBentatire of 
the judgment-debtor and does not hold the property on bis own account under 0. 21, 
c. 99. 17 M.Ii.J. 321 : 20 M. 378 ; 28 O. 492. 

♦ 

A peceoD Id Joint possession with the judgment-debtor as a member ol the 
family or otberwloe in his own interest and in poeeeesion is entitled to interfere under 
O. 21, r. 101. 18 C.W N. 696=20 1.0 263 ; 3 M. 81 ; 76 I.O. 666 (contro in 17 B. 

718N 

Transferees peadeate lite do not bold on their own aooount. 42 I.O. 623 = 6 

L. W. 668. A party to a mortgage suit who eete up a paramount title and is discharged 
from the suit, there being no decree in bis favour or againet him is not a party to tbe ouit, 
and oan object to the delivery of poseeoeion of property under r. 100. 16 N.L.R. 146- 

APPBiL.— ’An appeal lies agaioat an order under O- 21, r. 100, when tbe question 
is between parties to the suit or their repreeentativeB. 41 M.L.J. 54 = (1921) M.W.N, 
403 = 63 1.0.730. An order under r. IQl ie final between the patties and not appeel- 
able. 57 P.R. 1917 : 17 A. 222. Tbe c, 103 does not bar a tight of appeal which is 
otherwise available under B. 47. 39 M.L.J, 603 ; 29 M L.J. 629 ; 43 M. 696 ; (1921) 

M. W.N. 487 ; contra held in 42 M. 10 ; 91 P.W.R. 1917-101 P.L.R. 1917. 

RBViaiON. — An order under O. 21, r. 98 oannot be reotified in revision because a 
remedy by suit exists under O. 21, r. 103. 129 F.li R. 1911 — 10 I.O, 163. Where 

tbe Court ordered poaseseioo to be given not in aor'ordanoe with the sale oectifioate, the 
Court wae held to have acted illegally and without juriediotion and tbe High Court 
has power to interlere in revieion. 18 A. 163 S 80 P.L.R. 1901. An order under 
r. 101 is liable to reviaioo. 6 A. 172 17 A. 222; {contra in 10 I.O. 183 — 129 P.L.R. 
1911). But tbo order should not bo set aside in revision if there has been a great delay 
18 W.R. 87. 


INHERENT POWER OF COURT TO ORDER DELIVERY OF POSSESSION. 
Although the O. P. Code makes no express provision for the case of resiskanoe to 
delivery of possession to tbe deotee faolder by a claimant other than tbe judgment- 
debtor who is not in poaseasion aud who makes a 6ona fide claim to tbe poasession of 
tbo property, yet under 8. 161 of tbe Code tbe Court has inherent power to order 
possession to be delivered to tbe decree-holder. 6 I.Q. 120 — 14 O.W.N, 639. 

O. 9, R. 18 AND AN ORDER UNDER THESE RULES.— O. 9, r. 13 does not 
apply to prooeediogs under rr* lOO and 101* An ex parte order under the rules oannot 
be set aside by tbe exeouting Oonet* 41 0i 1 
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APPLICATION FOR RBSTORATION.— An applioation for reBtoratioo of the 
appIioatioQ dismteaed lor defanlt is maintainable under S> 141 of the 0. P. Oode. 93 
Mya. O.O.B. 164. 

WRONOFOL OBLIVERY OP EOSSBSStON.— IrreguJatity in the delivery ot 
poaaesBion oannot be ooaaideeed bat aa material. 30 P.B. 1917 ; 69 P*W.B. 1917» 
41 1.0.763 : 64 I.O. 733=1936 D. 364. Where no copy of the hookamnama vvaa 
fixed on any plaoe on the land in dispute the poaseasion given to the deoree'holder 
oannot be oalled as legal posaeasion under the rale. It ia eeaential that all the 
teqairements of the rale should be oairled out. 16 W.B. 99. When the pBOvieions of 
O. 31, r* 36 have not bean complied with, and the property is in the bands ot the 
tenante. the poaseasion is not legally transferred. 41 I.O. 763. Failure to aC6x a aopy 
of the warrant tor delivery of poaseseion, to the plaoe vitiates the eymbolioal delivery. 
74 1.0. 1 = 1933 L. 693. When oa obtaining delivery of poeeeeaion of immoveable 
property under O. 31, r. 95 the aaotion-pacohaaer dlapoaaeseed a tenant of the 
judgment-debtor, held that the aaotion-purchaser not having proceeded uoder O. 31, 
r. 96 the diaposaessioc was not in due ooueae of law and a suit under Bpeoifio Relief Aot 
wae maintainable. 13 O.W.N. 694. 

OASES OP SYMBOLICAL POSSESSION.— Symboiioal poaaeeeion is delivered 
only in oasee where the party in actual posaeasion is entitled to remain in saob 
poeseseion as in oaaee of delivery undec O. 31, c. 96 and should not be oonlounded 
with oases where a party ia eotitledlto actual poasession but obtains only what ia called 
a paper delivery, eie. when he gets no poaseesion at all. 44 I.O. 839 1 73 I.O. 318 = 6 
l^.LtR. 157. Symbolical poeeesaion is delivered in the oaaee mentioned in O* 31. rc. 35 
(3), 36 and 96. 73 I.C. 315 = 1933 N. 337. 

OASES OF AOTOAL OR SHAB POSSESSION.— The possession oontemplated 
by O. 31, r. 35 (1) and O. 31. r. 96 is actual poaeesaion. 

EFFECT OF DELIVERY OP SYMBOLICAL POSSESSION.— Delivery ot 
symbolical posaeasion does not amount to diepoasasaion aa against third parties ; and 
neither the provieiona of O. 31, c. 103 nor Art. 11 of the Limitation Aot are a bar to 
the plea being set up. 34 1.0. 771=15M.L.T.163 . 33l'0. 311 146 I.O. 606 = 31 
0.0. 70 : 10 C. 993 ; 31 A. 369 ; 36 O.Ij.J. 473. When eymbolioal posaeaeion ia given 
to an auction'purohaaer under O- 31, r< 96 while tbo properly ia in the poaaeeeion ol the 
tenant, a person who olaima a title to the land by gift can bring a euit merely for a 
declaration of title without a prayer for poeeoasion against the auotion-purobaaer. 18 
M, 406 ; 36 O. B46. Symbolical poseeaaioo does not amount to diaposseasion of the 
original poeaeeeion eo aa to eutitlo him to apply under rr, 97—103, Delivery of eymboli* 
oal posBoasion ia efieotive as actual poaseaeioa against the judgment-debtor and 
not against third persona who wore not parties to the deoree, 33 I.O. 611 1 10 O. 
993 1 5 O. 581; 16 C. 630 : 31 10. 771 = 16 M.L.T, 163 ; 45 I.O. 606 = 31 O.G. 
70. Symbolical possession given in a case where actual possessioo ought to the given 
operates as actual posBessor against the judgment-debtor and other perenns bound by 
the decree* It amounts to actual possessico as againat the judgment-deotor or his 
repreeentative. The reason is that each poaseasion is obtained through an ofidoer of the 
court and by process of law and the judgment-debtor must be taken to be a party to 
the peooeedinga relating to the taking of poaseasioD. 34 O. 716 ; 66 I.O. 676 ; 66 1.0. 
439 = 1936 M. 1140; 176 M.L J. 596; 71 I.C. 999 = 1923 L. 693; 89 1.0.696; 3 
P.L.T. 638 ; 46 B. 710 ; 37 C.W.N. 24 ; 6 O. 684 ; 16 O. 630 5 4 0. 870 ; 24 O. 176 
{Contra in 43 A. 630). But tbe delivery ol such eymbolioal posaesaion does not aSaot 
persons impleaded aa parties to the suit against whom, however, there is no deoree for 
poesession. 34 Bom. L.R. 494 = 68 I 0. 91 ; 36 B. 373. 



184 


[oh. V 


THE IiAW OP B2E0T7T10N OP DB0BBB8 

Adverse poiiesslon.— SymbaUoal pOBeesBion is eaffioient lo iaterrapt ndvetse 
poBseeBiOD where the person eettiog ap adverse poeseesloo was a parky to exeoation 
prooeediage in which the symbolioal poBseasion was given. 43 I.G. 268 P.O»34 M,£i<7. 
97 P.O.; 16 0. 630 ; 4 0. 870 : 24 G. 176 ; 1923 0. 13B •; 6 C. 684 ; 27 O.W.N. 27 : 
17 M.Ii.J. 498 ; 28 A. 722 ; 46 B. 712 P.B. ; 20 Bom. Ii.R. 602 P.O.; 1926 L, 87- 
36P.L.R. 832-90 I.G. 41 (Contra in 96 B. 373; 18 B. 37); 70 P.I».R. 1910. 
Formal poBseeeioD obtained by an aaotioc-purobaaer of the aodivided share saves limi- 
BtloD not only ae against the judgment-debtor but also as againet the oo-sbarer with 
whom he is in joint posHesaion. 3 A.L.J. 669- A.W.N. (1906) 278. When posaeeeioo 

has been delivered to an auction-pneohaser under t. 96 or r. 96, he gets a fresh elart lot 

the computation ol limitation. But a mere formal delivery of posBeseion.does not give 

eaohaetarl. 48 A. 620. When the land porohaeed at a sale in execution is in the 

adverse poBseasion ol a third person, symbolioal delivery to the aaotion-purobaser is not 

efleotive in saving limitation. 2f 1.0.766. Delivery ol symbolical poeseBelon under 

O. 21, r. 96 pats an end to limitation eo far ae a party to the prooeediog is oonoetned. 
7 O. 418 ; 10 M. 17 ; 6 B. 664. 

Limitation for poisesilon —The period ol limitation begins from the date ol eub- 
sequent dirpoeseesioo, when eym bolioal posseGBion is given, against the judgment-debtoe 
or his representative and not liom the date ol the sale. 6 O. 604 P.B, ; 16 0.630 
F .B« A putohaeer at an exeantion eale must apply foe poBseBsion of the property pur- 
obased at an auction sale within 3 yeate from the date on whiob the oertifioate was 
iaeued and granted to him under Art. 173 old Act of the Limitation Aot. 8 B. 267. 
When the suit for aotual poeeesBlon is instituted against a third party olaimtng to be 
in poBseseiOD ol the property on his own aooonnt no regard is to be bad at all to the 
symbolical pcssosBion of the plaintiS in determining the point ofjimitatton. and the 
period of 12 years is to be reckoned from the date on whiob the poBeesaion of suoh 
third party beoame adverse ae against the judgment'debtor. 19 B. 620 ; 10 O. 993. 

For the purposes of Penal law A person who baa obtained formal poaseesion of 
asttaio property lo execution of a decree must be deemed to be in posseBsion of euoh pro- 
perty for the purposes of penal law. 26 Or. L.J. 917 ; 81 I.O. 633. 

PROOF OF SYMBOLIOAL POSSESSION,— The delivery of poseeasion io execution 
of a decree is ao aot of a tribunal and a report made to tbe court by an officer of the 
Court that its order bae been oarried out, and poseeeeion bes been delivered to tbe 
deocee-holder. whiob report is preserved ae one of tbe court zooorde, is a public document 
within the meaning of 8.74 of the Bvidenoe Act and oac be proved by the production 
of a oerlifiud copy us permitted by ti, 77 ol tbe tame Aot. 25 0. L.J. 917 — 81 I.O. 533. 

DELIVERY OF AOTUAL POSBBSSION—BFFBCT OF.— After poseeBsion has been 
given lo the decree-holder under O. 21. r« 96 tbe judgment-debtor’s poBBeesion is only 
that of a trespaeser. 66 I.O. 817 — 3 Pat. L.T. 336. 

SEPARATE SUIT FOR DELIVERY OF POSSESSION BY THE AUOXION- 
PURCHASER. — An auation-purafaaeer, whether be is a deoree-bolder or a stranger oan 
maintain a suit irrespective of the remedy provided by r. 95 and 8. 47 does not bar 
such a suit. 31 A. 82 F.B. ; 40 A. 214 : 1 Pat. L.J. 231 ; 3 Pat. L.J. 571 ; 4 Pat. L.J . 
716 : 8 P R. 1918 ; 121 P.R. 1919 ; 41 I.O. 891 , 44 B. 977 ; 18 0.0. 375 ; 9 0. 602 ; 
12 C. 169 ; 14 0. 644 ; 1 O.W.tT, 668; 6 L.L.J. 749 : 19 O.W«N. 836. According to the 
Madras High Oouct where the putohsser is the deoree-bolder, he oanoot mainCalo a suit. 
26 M. 629 : 26 M. 740 ; 28 M. 87 : (1912) M.W.N. 613 : 44 M. 483 ; 43 M. 696 ; 41 M. 
L.J. 126. A similar view is taken io Nagpur Oouet. 44 I.O. 978 ; 44 I.0< 663. 
Tbe deoieloo of the Oaloutta and Bombay High Goutts in 27 0. 31, 31 0. 787 18 
O.W N. 97, 36 B* 469 have been altered by (be reoent deoisions quoted io 44 B. 977 end 
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60 I.O. S99 (C) : 49 I.G. 137-99 Ij.Ij.J. 48 ; 19 O.W.N. 686. See also auprain "Scope 
of zoles 97—103.” Tbc auokiOD'puzohaser bas two remedies lor zeoovez; of poesesBioD 
first, by an applioatioD aodet O. 31, r. 96, and eeooDd, a separate sait lor possession ; 
for wbioh tbe period of limitation is 13 years. 69 I.O. 134. When a deozee-hoidac or 
anotioo'patobaBee is ofiezed zeeietance to delivery of possession, he may file an applioa. 
tioD nnder, O. 31, r. 97 or bring a sepazaCe suit, 46 A. 693 i 86 I.G. 386 — 31 L.W. 
843. 8 B. 603 : 1885 F.J. 86; 8 B. 481: 90 I.G 963. A suit by the purobasex is 

governed by Art. 137 of tbe Ijimitation Act. 


SUIT TO REGOYBR DEBT ATTACHED AND SOLD.— Where in a suit to 
zsoovet the amount of a debt putohased in execution of a decree it is found that there 
are material disocepanoies between the plaint claim and the claim as indicated in the 
attachment proceedings, and the plaintifi sought to let in evidenoe to explain the 
disotepanoies so as to identity the debt, held that in suoh oases only reasonable 
amount of certainty is all that can be expected, having regard to tbe knowledge and 
oiroumstaoces of tbe plaintiff. 43 I.C. 690— (1917) M.W.H. 879. 

DISPOSSESSION AFTER POSSESSION IS DELIVERED TO THE DEGREE. 
HOLDER. — When the deotee-bolder pat in posaessioa ot tbe property in execution is 
disposeessed by a stranger who has no right to it, hia remedy is by way ot ociminal 
proseoution or a euit for damages. 70 I.C. 765—1933 M, 35. 

PENALTY FOR RESiSTANOE TO EXECUTION.— Where the Court 
is satisfied that the holder of a decree for the possession of 
immoveable property or that the purchaser of immoveable 
property sold in execution of a decree has been resisted or 
obstructed in obtaining possession of the property by the 
judgment-debtor or some person on his behalf, and such 
resistance or obstruction was without any just cause, the 
Court may, at the instance of the decree-holder or purchaser, 
order the judgment-debtor or such other person to be de- 
tained in the civil prison for a term which may extend to 
thirty days and may further direct that the decree-holder 
or purchaser be put into possession of the property. (S. 74). 

SOOPE.^-Thia BeolioD provided toe peoalfey ia the case ot reeietaDoe tc posseaeiOQ 
ot immoveable propeely> Tbe words without prejudioe io aoj penalty to wbioh 
BQoh jodgmeot-debtoe or other pereoo may be liable under the ludian Penal Coue or 
Any other law for eucb reeietanoe or obetruotion ** wbioh ooourred in 8. 330 of the 
old Oode have been omitted from tbia eeotioop being unoeoesaaryi Tbe penalty 
provided for by this eeotion ia in additioa to any other penalty or punishment 
provided by any other law. 

POSSBSBlOMi— Tbe word posaeeaioa ** inoludea oaostruotive as well as 
physical poBeeaeion auoh sb tbe poeseesion ol a lenant. 25 B. 478 ; 33 C. 487. 



CHAPTER VI. 

ARREST AND DETENTION. 

1.— WHAT DECREES HAT BE EXECUTED B¥ ARREST AKO DETENTION 

IN THE CIVIL PRISON. 

Tho lotlcwing ieocees may be ezeouted by the detention in the oivii prison of the 
jadgment>deb(ot : — (a) Decrees ;-for the payment of money* (See O. 31i r. 90). 
(b) Deocees (ct Speoifio Moveable Property. {See O. 21. e. 31). (c) Decrees tor Speoifio 
Pecformanoe of a contract or an iojanotioD* (O. 21, r. 33). (d) When the decree 

merely provides ior the aatiafaotion of the dcoree out of the property mortgaged, the 
decree cannot be executed agaiiiet the person of the judgment-debtor. 11 B. 6S7* 


II. -> EXEMPTION FROM ARREST OR DETENTION. 

PROHIBITION OF ARREST OR OBTEMTION OF WOMEN IN EXECUTION 

OP DEGREE FOR MONEY. — Notwithstanding anything in this 
Part, the Court shall not order the arrest or detention in the 
civil prison of a woman in execution of a decree for the 
payment of money. (See S. 56, C. P. Code.) 

O. 25, r. 1, provides that on the application of any 
defendant in a suit for the payment of money, in which the 
plaintiff is a woman, the Court may at any stage of the suit, 
order the plaintiff within a time fixed by it to give security 
for the payment of all costs incurred or likely to be incurred 
by any defendant, if it is satisfied that such plaintiff does 
not possess any sufficient immoveable property within 
British India. 

The neoeseity of this provieioD has ariseo from the provisioo of 8. 66, 0. P. Code* 

SUITS FOR THE PAYMENT OF MONET. — Bails which arc oot ezolusively 
for the payment of money, but whioh will result in a decree lor the payment of money 
on the relief eonght ace suite for the payment of money. 17 0. 610 ; 33 B. 100, In 
execution of a decteo except for money dootee, women are liable to arrest if so provided. 

(1 B L.R. 31 P.B.). 

WRONG ORDER OF IMPRISONMENT.— When a wrong order for imprisonment 
was paeeed againat a woman, an objection to the efleot that she should have taken the 
objection to arrest when she was arrested and brought before the judge and that her 
omission to do so should be deemed a waiver of her rights of exemption from arrest*, 
cannot stand, on the ground that it was the duty of the Court to consider on review, 
however late the applloatton might have been, the nature of the order. 13 B. 398. 
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PARDANisaiN LiDT. — No woman who, according to the 
customs and manners of the country, ought not to be com- 
pelled to appear in public, shall be deemed to be exempted 
from arrest in execution of civil process in any case in which 
the arrest of women is not prohibited by the C.P. Code- 
(S. 132 (2).> 

EXEMPTION PROM ARREST OP JUDGE. UAOISTRATE, Etc. Sec- 

tion 135 provides for such cases and runs as follows : — 

(1) No Judge, Magistrate or other judicial officer shall 
be liable to arrest under civil process while going to, presi- 
ding in, or returning from, his Court. 

(2) Where any matter is pending before a tribunal 
having jurisdiction therein, or believing in good faith that it 
has such jurisdiction, the parties thereto, their pleaders, 
mukhtars, revenue agents and recognised agents, and their 
witnesses acting in obedience to a suuimons, shall be exempt 
from arrest under civil process, other than process issued by 
such tribunal for contempt of Court, while going to or attend 
ing such tribunal for the purpose of such matter, and while 
returning from such tribunal. 

(3) Nothing in sub-section (2) shall enable a judg- 
ment-debtor to claim exemption from arrest under an order 
for immediate execution, or where such judgment-debtor 
attends to show cause why he should not be committed to 
prison in execution of a decree. 

OBJEOTt — Tbe objdol is to eeoure the due adminietratiOD of jU 0 tioe« 4 B» 
Ei.Rt O.J. S0« 

WHILE OOINQ TO OR ATTENDING AND WHILE RETURNING FROU 
COURT * — A plamtiS, a oative of P^taa ttIxq bad iusUtutod a suit ia tho Sigh Court 
of Madrasi left Patua oo ceoaiviug a letter from bis solioitoca that hie preeaQoo was 
taquired aod arrived at Madras oo dlth Ootober* Tbe suit o^xxis on for beariog od the 
37th of Ootobec and was adjoacaed till the 35th of Deoembet* Tbe plaiotifi was 
acreated Id exeoutloa of a dooree a^aiast him on the lOtb of November. It was held- 
that he was privileged from arrest. 4 M, 317 ; (Disapproved in 33 A* 36 I and not 
followed in 6 AiL»J« wl3)« A residing ain Bombay goes to Booarea to file an applioa* 
tioD to set iside an ex parte deoree and puts up at a Dsk Bungalow id Boaares* Oo tbe 
date fixed foe the beariog of the applioatioo A attends tbe Court. His appiioation ia 
heard and diBcnissedi A leaves the Court, ceturoe to the Dak Buagalow and thenoe 
proceeds to the railway station and gete a ticket §{ot Allahabadt He ie arrested in. 
exeoutiOD of the ex parte deoree while aotually seated in the traiot hild that A’e arrest. 
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ie legal on (he ground (hat A had left the Court and returned to the plaoa ^beie be 
was staying in Benares and then he left that place and was actually on hie way to 
Allahabad whioh was not hia home. 39 A, 9. The exemption oontinuee during such 
period as is reasonably oooupied in going to, attending at and retarning from the 
Court. 4 M.H.O«R. 146. The privilege from arrest ie not lost if the ehortest road to 
home is deviated from aud a less crowded and more convenient road is adopted^ 6 Oi 
106. To claim the benefit of 8. 136 a jadgment-debtor who is atiesled must have 
been nnder some obligation to be present before the Court at the time of arrest. A 
judgment- debtor who has been arrested in exeontion of a decree can be arrested in 
execution of another decree held by another deorre-bolderi 83 liCi 6X3*47 
678. A defendant ie a euit who is summoned and examined ae a witness for the plain- 
tifl is entitled to proteotioo from arrest on civil ptooees during the time reasonably 
OQOupied in going tc, attending and returning from the place of trial. 4 hl.H.Oi 146* 
Ad insolvent diaobaiged and immediately re-arrested on a warrant obtained by a 
judgment-oreditor is not privileged from arrest on being on his way baok from Court 
under 8. 135. C.P. Code. 13 M. ISO F.B. A debtor who is released from jail 
on the ground that the order oommitting him to jail wae illegal may be arrested 
immediately after bis release beoauae be ie not retarning from Court. 13 M. 
160. A defendant who appears In a Court to defend hie suit ie exempt from 
arreet under 0. 136 of the C P. Code. A surety for the appeateooe of the 
defendant oannot therefore claim to initiate proceedings under O. 38, t. 8, with a 
view to obtain his dieaharga on such an occasion 1 nor does the appearanoe of the defend* 


ant amount to voluntary surrender within the meaning ol O. 88, r. 3. 43 M. 373. A 
defendant in a summary suit under O. 37 ia privileged from arrest though he hae not 
obtained leave to defend the suit while going to the Court. 6 C. 106. Even if it be 
not etriotly neoeesary that there ebould be a euit ooming on foe trial or actually 
proceeding by way of a trial yet, the person olaimiog the privilege under the eeotlon 
must be ooming, staying, or retucning in the belief that hie attendance was requited for 
the pucposa of the trial. 14 B.Ii R. App. 13. Where a witness does not believe bona fide 
that bis attendaooo is required he has no privilege (ibid). A party againet whom a writ 
ie issued lor oontempt of Court cannot claim privilege from arrest while proceeding to 
Court foe the purpose of attending hearing of the suit. 4 B L.R. O.C 90. A patty 
who is before the Court tooonduot hia own oaee or to give evideooe. should not arreet- 
ad while ho ie before the Court or while leaving the Court houee. 43 M. 373 ; 5 0. 106. 
If tho witnese obosos a route home which is not a direct one he cannot ^a,m exemption. 
46 A. 663. Tho faot that the judgment-debtor, when retucning from Court stopped in 
the way to get a petition written Cor him by a petition writer does not deprive him of 
th. protsa.ion .Horded to him b, low. 38 I.C. 493=131 P.W.R. 19,6. A jodgmoot- 
debtor who io ncrested in execution of a decree and is present before the Court and 
is arceeied under another decree, ie not exempted from suoh arrest under B, 136 
C.P. Code, <1934) M.W.N- 781=>84 I.C. 613. 


OOUBT —A defendant while attending an arbitrator appointed by the High Court 
to take a reloreooe in a suit ie privileged from arrest in cieouvion of a decree while so 

attendiDg* 5 C.LjeBe 170s 

BROUGHT TO ANY COURT FOR CONTEMPT. -The defendant is not entitled 
to be released from arrest on the ground that hie arrest took place when he was on hie 
to the Court whou ho woo boiog brought up in or.est under o writ o, ut.oohmeut 
, or oontempt in not hoping obeyed on otder o. the High Ooart diteoting to 8 « 

an aooonnt o( and pay into Court oertaio money and property belonging to the plain 

tifi io that euit* 4 BiIi.RiO*0, 90* 

CIVIL PROCESS.— a. 136 applies only in oases of write issued by 
-the O.P. Code applies. This section does not apply where a party is arrested under 
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wtU isaaed rrom a Small Canae Oourt. Qaeatione aa to exemption from atreat under 
writs laBoed by aaob a Oourt are governed by prinoiples of EnglUb law wbiob are simi- 
lar to those provided in 8. 13^ of the O.P. Oode, 6 0. 106. Bat now under tbia Code 
(aa also it was under the Oode of 1863) auoh write are of oivil prooese. 

JUD&E. — Jadge means ibe presiding ofiSoer of a Oivil Oourt. (B. 3 (S), O^Pi Oode). 

PLEADER means any person entitled to appear and plead lor another in Court 
and inotades an advooate* a vakil and an attorney of a High Court. (8 3| (16) O.P* 
Cod6») 4 pleader while aoting as such in a Court is entitled to immunity under 
B. 186| CePe Code. 33 0. 138. 


PRIHCEB. RULING GHIBP8, AMBASSADORS. BNYOTS — No Prince Or 

Ruling chief whether in subordinate alliance with the 
British Grovernment or otherwise and whether residing with- 
in or without British India, and no ambassador or envoy shall 
be arrested under this Code. (S. 86 (3).) 

PUBLIC OFFICERS.— In a suit instituted against a public 
of&cer in respect of any act purporting to be done by him in 
his official capacity, the defendant shall not be liable to 
arrest, nor his property liable to attachment otherwise than 
in execution of a decree (S. 81 and O. 27, r. 8). 

The object of the tule is to exempt publio ofiSoeis from attest before judgment. 

INBOLYENT.— The mete fact that the jadgmenl-debtor has made an applioation 
for ineolvenoy in execution of one decree against him cannot debar other decree- 
boldets from oaueing hie arrest in exeontioQ of their deorees until be has been actually 
discharged by the Insolvenoy Court, and a deoree-holdet is not debarred from pressing 
his claim by causing the arrest of the judgment-debtor merely because his debt baa 
been eoheduled in an applioation to be declared an insolvent. 9 0.0. 43. Notice may 
be issued against a judgment-debtor who, in other execution proceedings has made an 
applioaliou to be deolarod an insolvent. 33 B. 731 ; 84 1.0. 134 “1934 M. 43. And 
the Court may prevent bis being arrested if euffioient oause ie shown, (ibid). 

UNDIBOHARQED INSOLYEHT. — An undiaobarged insolvent ia liable to be 
arrested foe debt which was aot iuoluded in the sobeduls filed by the. insolvent and Iob 
which a decree has been subsequently obtained. 16 O. 85. Even after a vesting 
order has been made a Court oaa under the rules direot execution by arrest of the 
judgment-debtor, where proteotion has been refused by the Insolvent Court. 9 Bom. 
li.R. 898. 

MINORS AND LBOAL REPRESENT ATIYBS.— Every personal decree does not 
catty with it a tight to arrest the judgment-debtor in execution. There are exceptions 
as in oase of minors, and legal representativeB against whom a decree has been passed 
or ie sought to be executed. 65 I.O. 63“ 18 N.L-R. 146. 
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A GOySRNBT, being employed ID eapplying pilots to Tessels at the sand beads 
is exempt from arrest under 31 and 33 Viotorla. ol. 126. (Hyde 268). In an aotioo 
for repairs when the ship had been lost, the Court gcaated an order (or pareonal arrest 
of the defendant, the master and the part owner under, Bt 60 of Aot VHI of 1869. Oor, 
133. 


JUDGMENT- DEBTOR GIVING SEOURITV.— A deoreeholder may get the 
execution of hie decree by arrest of the judgment-debtor, although the latter has 
furnished aeourity for the perfocmanoe of the deoroe in pursuanoe of an order staying 
execution pending the decision on appeal. 3 Pat. Ij.W. 30* 


III.— DISORETION OP THE COURT IN ARREST AND DETENTION, 

DI30RETF0NARV FOSTER TO FERUIT JUDGMENT-DEBTOR TO SHOW 
CAUSE AG4INST DETENTION IN PBisoN.-(i) Notwithstanding any- 

tbing in these rules, where an application is for the execution 
of a decree for the payment of money by the arrest and deten- 
tion in the Civil prison of a judgment-debtor, who is liable 
to be arrested in pursuance of the application, the Court 
may, instead of issuing a warrant for his arrest, issue a 
notice calling upon him to appear before the Court on a day 
to be specified in the notice, and show cause why he 
should not be committed to the Civil prison. 

(2) Where appearance is not made in obedience to the 
notice, the Court shall, if the decree-holder so requires, issue 
a warrant for the arrest of the judgment-debtor. (O. 21, 
r. 37.) 

SCOPE.— A Ocurt ia not bouod in eveey case to issue a warrant. If it believea 
that the judgment-debtor is not in a fit state of health to undergo imprisonmout, it 
vvill be acting wisely in isaniog a notice to him to show oause. 9 I.O. 746»14 0.0. 
686. The faot that the judgment-debtor does not reside within the territorial 
jurisdiotion of the Court ia not a auffioient reason tor refusing to issue a warrant tor 
bie arrest. Buoh a warrant may be executed within the jnriadiotion of the Oourt 
issuing it. 44 I.G. 396™3 P. Ej.J. 96. 


PROCEEDINGS ON APPEARANCE OF JUDGMENT-DEBTOR IN OBEDIENCE 

TO NOTICE OR AFTER ARREST — (1) Where a judgmenfc-debtor apr 
pears before the Court in obedience to a notice issued under 
O. 21, r. 37, or is brought before the Court after being arrested 
in execution of a decree for the payment of money, and it 
appears to the Court that the judgment-debtor is unable 
from poverty or other sufficient cause to pay the amount of 
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the decree, or if that amount is payable by instalments, the 
amount of any instalment thereof, the Court may upon such 
terms (if any) as it thinks fit, make an order disallowing the 
application for arrest and detention, or directing his release, 
as the case may be. 

(2) Before making an order under sub-rule (1), the 
Court may take into consideration any allegation of the 
decree-holder touching any of the following matters, 
namely : — 

(a) the decree being for a sum for which the judg- 

ment-debtor was bound in any fiduciary 
capacity to account ; 

(b) the transfer, concealment, or removal by the 

judgment-debtor of any part of his property 
after the date of the institution of the suit 
in which the decree was passed, or the com- 
mission by him after that date of any other 
act of bad faith in relation to his property, 
with the object or effect of obstructing or 
delaying the decree-holder in the execution 
of the decree ; 

(c) any undue preference given by the judgment- 

debtor to any of his other creditors ; 

(d) refusal or neglect on the part of the judgment- 

debtor to pay the amount of the decree or 
some part thereof when he has, or since the 
date of the decree has had, the means of 
paying it ; 

(e) the likelihood of the judgment-debtor absconding 

or leaving the jurisdiction of the Court with 
the object or effect of obstructing or delay- 
ing the decree-holder in the execution of the 
decree. 

(3) While any of the matters mentioned in sub-rule 
(2) are being considered, the Court may, in its discretion, 
order the judgment-debtor to be detained in the Civil prison. 
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or leave him in an custody of an officer of the Court, or 
release him on his furnishing security, to the satisfaction 
of the Court for his appearance, when required by the Court. 

(4) A judgment-debtor released under this rule may 
be re-arrested. 


(5) Where the Court does not make an order under 
sub-rule (1) it shall cause the judgment-debtor to be arrest- 
ed, if he has not already been arrested, and subject to the 
other provisions of this Code, commit him to the Civil 
prison. (O. 21, r. 40.) 

ADDITIONAL RULE HADE BT THE MADRAS HIGH COURT,— O. 91, r, 40 (6> 
Pcoviso. — Provided that in order to give the jadgmaot* debtor an opportunity of 
aatialyiog the deoeee, the Court before making the order of oommittal may leave the 
judgment-debtor in the ouetody of an officer ol the Court foe a epeoifled period not 
exceeding ten days, or release him on hie furnishing seourity to the satisiaotion of 
the Court foe hia appearanoe at the expiration of the apeoified period it the decree be 
not sooner eatiafied, 

O. 31. r. 40 (6).— No judgment-debtor eball be oommitted to the Civil 
prison or brought before the Court from the prison to wbiob be has been com- 
mitted pending the ooneideration of any of the matters mentioned in aub-r, (9) 
unless and until the deoree-bolder pays into Court euoh eum as the judge may think 
euffioient to meet the travelling and eabeiatenoe expenses of the judgment-debtor and 
the escort for the journey to and from the prison, 8ub-r. <6) of r. 89 shall apply to 
suoh payments. 

ACTS OF BAD FAITH.— The acia of bad faith ace not limited to aota ol bad faith 
oommitted by the debtor in bis applioation for diaobarge, but include aots of bad faith 
in the manner of inonceing his original liability. 9 Ind. Jar. N.8. 91 ; 9 Ind. Jur. N. 
8 93 : 7 A. 990 : 96 A. 617 I I Bourke App 74 ; [contra was held in 1 lad. Jur. N.8> 8 : 

3 B.L.R. App. 14; 7 B.L.B. App. 93; 19 B.L.R. App. 19; reelrioting acts of bad 

faith to those for proouriog bis disobarge). 

UNDUE PREFERENCE.— Undue prefetenoe means not merely givingeaobpra- 
fereuoe as would bo regarded ae a “ fcaudulent pEelerenoe but any preferenoe whioh 
can be ooosideced unfair to the oreditots, 96 Q.B.D, 605. A debtor who gives an unfair 
pcelerenoe to one oceditor by giving him a large proportion of hie property so as to 
reduce (bo share of other oceditors aola fraudulently. 19 B. 494. 

OASES IN WHIOH DISCRETION MAT BE USED.— Ordinarily, if for a 
number of years a deoree-holdec is active in trying to execute bis decree, and if the failure 
to reoovoE the doocetal money is due to Che obetrootion and bad faith of the judgment- 
debtor, there would be good ground for ordering arraet. But where there is no bad 
faith in the oonduot of the judgmont dablor and there ie no teaaon whatever to euppoea 
that ho wiehee to keep tbc deotac holdee out of hie money, the Court should grant the 
judgment-debtor a reasonable time within wbtoh to pay the money due under tbs 
decree and if during (hie time the judgmenb-dobtot ehows negligence and has not pro- 
oeeded with neoeesaty vigour, the question whether or not he deserves acraet should be 
reoonBideted. 946 P.L.R. 1911-11 I.C 848. When arrest in ereontion has not 
spacifloally been objaoted to in lower Court, the High Court will not interfere in 
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TeTision. 8 W.B. 318* Wbece all (be moyeable aod immoveable peopeeiy of (be jadg* 
mea&-deb(oe had beea sold in exeoudon of deoree^ obtained by othec persona and he ie 
ao( able (o pay o8 the whole or any part of (be decretal debt, ife would be improper to 
order bis imprieonment. 4 D. Ij.J. 366=1933 Zj. S59» It is in (be dieoretion of 
(he Ooart to refuse exeontioa at the saaoe time against (be person and property of the 
judgment'debtor. 7 B, 301« Afcer an ioftaotuous exeoutian against the judgment, 
debtor’s property, the Oourt is bound, upon appiioation made, to issue execution against 
hia person, and the burden of proof should be put on the debtor when arrested, to 
sboW that be has no means of eatialying the debt, and that be has not been guilty of 
aoy misoonduot. 17 W.R. 165. The combined effeot of rr. 37 and 40 ia that an 
exaonting Ooart may, the moment an appiioation for arrest of the jadgment.debtor is 
made, direct notioa to issua to the latter, notwithstanding any other pcovieione in the 
Code, and, prevent his being arrested if enffioient oaure ia shown. The primary 
oonsidecation must be the interest of the deoree-holdec. But when hia 
interests are lively to be jeopardized by the granting of any appiioation for time, 
Oourts have no option but to execute the decree. But when without any 
detriment to Che interest of the deoree-boider, the granting of time to the 
jadgment-debtor or the surety to pay would not only enable the dsoreta! amount 
to be paid, but ptevaos serious loss or ruin to the judgment-debtor or the surety, the 
Ooart should stay exeoution lot suoh time as it thinks reasonable. 30 L.W. 176 = 84 I.O, 
134. See also 31 I.O. 393. It ie optional with the judgment-oreditoc to proceed iu the 
Best instance against either the person or the property of the judgment'debtor and the 
Bmall Oause Court is bound to issua exeoutioo aoootdiog to the nature of the applioa- 
tiOD. 0 W.R. 383. But the OourS may refuse exeoutioa against (be person and property 
at the same time or against the parson when appiioation for immediate attest is made 
at the time of paseiog of the decree. 8 W.R. 383. An enquiry under 8. 69. O. P. Code, 
as to fitness of Health may be made before arrest. 9 I.O. 746 = 14 0.0. 636. The deotee- 
bolder ia n6t eatulsd to apply foe tbo arrest of the judgment-debtor iu the first 
inatanos without trying to obtain exeautioo of the deorse by other means available to 
him, i S', by atcaohment and sale ol bis property. 73 P.D.R. 1916 = 39 1.0. 163 j but 
see now 6 L. 646 infra. When the judgmeot-debtoe is arrested and brougbc before 
the Oourt, the burden ia on him to show that be ia unable from poverty or other 
enffioient oause to pay the amount of that deoceo. 7 Li.B.R. 339 = 33 I.C. 833 1 3 U'B, 
R. (1897-1901.) 379. The faot that the judgment-debtor does not roside within the 
tecritorial jueisdiotioo of the Court ia not a auffioiaot reason for refusing to ieeue a 
warrant for auob arrest, although suob a warrant can be executed only within the 
Oourt’s territorial jucisdiotioD. 44 1.0- *^96 = 3 Pat. L.W. 96. When uotioe has been 

issued under r. 37 to the judgment-debtor to sho^v oause why the deoceo should not be 
ezeouted by bis arrest and imprisonmeut and ho alleges some reason and enquiry is 
made under O. 31, r. 40. the Court when not satisfied with hie rrasone is bound under 
O. 31. r. 40, to oaut:e his immediate acieet. 3 G.W.N, 58S. It ie the intention of tbe 
legielature that the debtors should be oompelled to pay thoir just debte, but it is not 
reasouable to oompel them to do so by means wbiob will deprive them of their means of 
livelihood, if there ie available an alternative method ol eoforoiog payment whiob will 
be reasonably fair to the oteditor. e g. , payment by iustalmenta. 3 Bur. Ij.J. 97 = 63 
1.0. 837. The Ooart may refuse exaoutioo by arreet it it is satisfied that tbe deotee wae 
obtained by fraud or without juriadiotioo of ihe Court passing the decree. 15 B. 316, 
If the judgment-debtor is proved to have enffioient means to pay tbe deocetal amount 
and to have neglected or refused to pay tbe same, bis release from arrest should be 
refused. 33 I.O. 033 = 7 But L.T. 343. The Court has a disotetiorj to ditollow tbe 
arrest ol a lunatio judgment-debtor, and tbe arrest should not be allowed of a lunatio. 
33 B, 961« The Ooart has no power to refuse exeention against tbe person of the judg- 
ment-debtor on the gronnd that tbe deotee. holder must, in the first instance 
prooeed against tbe property of tbe judgment. debtor. 6 Ij. 648. 

96 
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lY. — FBOOEDURE IN MAKING ARREST AND DETENTION. 

(1) A judgment-debtor may be arrested in execution 
of a decree at any hour and on any day, and shall, as scon as 
practicable, be brought before the Court, and his detention 
may be in the civil prison of the District in which the Court 
ordering the detention is situate, or, where such civil prison 
does not afford suitable accommodation, in any other place 
which the Local Government may appoint for the detention of 
persons ordered by the Courts of such District to be d^etained : 

Provided, first, that for the purpose of making an 
arrest under this section, no dwelling house shall be entered 
after sunset and before sunrise ; 

Provided, secondly, that no outer door of a dwelling house 
shall be broken open unless such dwelling house is in the 
occupancy of the judgment-debtor and he refuses or in any 
way prevents access thereto, but when the officer authorised 
to make the arrest has duly gained access to any dwelling 
house, he may break open the door of any room in which he 
has reason to believe the judgment-debtor is to be found : 

Provided, thirdly, that if the room is in the actual occu- 
pancy of a woman who is not the judgment-debtor, and who 
according to the customs of the country does nob appear in 
public, the officer authorised to make the arrest shall give 
notice to her that she is at liberty to withdraw, and, after 
allowing a reasonable time for her to withdraw and giving 
her reasonable facility for withdrawing, may enter the room 
for the purpose of making the arrest : 

Provided, fourthly, that where the decree in execution 
of which a judgment-debtor is arrested, is a decree for the 
payment of money, and the judgment-debtor pays the 
amount of the decree and the costs of the arrest to the 
officer arresting him, such officer shall at once release him. 

(2) The Local Government may, by notification in 
the Local Official Ga/.ette, declare that any person or class 
of persons whose arrest might be attended with danger 
or inconvenience to the public shall not be liable to arrest 
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in execution of a decree otherwise than in accordance with 
such procedure as may be prescribed by the liocal Govern- 
ment in this behalf. (S. 55.) 

KiEOAL CHANGES. — <1) UDdec the present Code, any outer door oi a dwelling 
house may be broken open to efieot arrest it the house is in the oooupanoy of the judg- 
ment.debtor. 

ARREST ON A HOLIDAY.— An arrest may be made on a holiday. 30 M. 179 ; 
4 M.H.O. 63. Arraet on a Sunday is not illegal (ibidK 

SHALL AS SOON AS PRACTICABLE BE BROUGHT BEFORE THE COURT.— 
It meane on the next sitting. The acreeting'offioer is not bound to take the judgment' 
debtor to the Court building or to the Judge o{ the oourt at hie private residenoe or 
wherever he may be, or belore the nazir. The arreetiog officer may ccnfioe the judg- 
ment-debtor, in the interval, in the deoree-holder’s house, or the judgment-debtor’s own 
houee. 80 M. 179. 

ENTRY INTO ZENANA.— If an offioer, authorised to arreet a pardanashin woman, 
enters into % house, he may break into the zsoana if necessary for the arrest. No 
epecial order of the oourt autborising the eheriS to aot aa above is neocasary, 7 0. 19. 

SECOND PROYISO.— " The object of this proviso is to prevent vexatious forms of 
-resistanoe to execution which oonetantly obstruct deotee-holders in the execution of 
their decrees.” See Report of the Select Committee. 

CLAUSE (2).—” This otauee is intended to cover the oaeee of certain persons or 
olassee of pereoDB whose summary arrest might as in the case of railway servanta, be 
attended with danger or inconvenience to the pubito. ” See Notes on Clauses by the 
Select Committee. 

IMMEDIATE ARREST. — Where a decree is for the payment of money, the Court 
-may on the oral application of the decree-holder at the time of passing of the decree 
order immediate execution tbeteof by the arrest ot the judgment-debtor prior to the 
prepiration of a warrant if be is within the precinota of the Court. (O. 31, r. 11.) 


y.— PETITION OF INSOLVENCY BY THE ARRESTED JUDGMENT-DEBTOR. 

8. 55 (3). — Where a judgment-debtor is arrested in exe- 
cution of a decree for the payment of money and brought before 
the Court, the Court shall inform him that he may apply to 
be declared an insolvent, and that he may be discharged if he 
has not committed any act of bad faith regarding the subject 
of the application, and if be complies with the provisions of 
the law of insolvency for the time being in force. 

S. 55 (4). — Where a judgment-debtor expresses his in- 
tention to apply to be declared an insolvent and furnishes 
security, to the satisfaction of the Court that he will within 
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one month so apply and that he will appear, when called upon,, 
in any proceeding upon the application or upon the decree in 
execution of which he was arrested, the Court may release 
him from arrest, and, if he fails so to apply and to appear, 
the Court may either direct the security to be realised or 
commit him to the civil prison in execution of the decree. 


LEGAL 0HANQE8.~Tbe oonditions oi liability ace twofold now, petition of 
ineolvenoy and appearanoe before the Oourl, by tbe jadgment'debtoE when oalled upon 
to do so. See infra. 


SCOPE.— Tbe pendeooy of iosoWenoy prooeedings neither take away from the 
executing Court tbe power of oommittiDg tbe judgment-debtor to civil prieon, nor ie be 
entitled to apply to be deolared an insolvent. Tbe object of 5. 56 (31 is to give the 
debtor time to apply, but it he has already done so and prooeedings are going on, there 
would be uo seneo in giviog further time. 81 P.Ii.R. 19l0»7 I.O. S51. When tbe 
appiioalioa of the judgment’debtoe to be deolared an insolvont baa onoe been dismissed 
and be is re-arrested in execution of a decree against him he is not entitled to a 
release, under B. 65 (4), on expressing hie willingness to apply again to be de- 
oiared an insolvent, so tong as the bar of previous dismissal is not removed by obtain- 
ing leave of tbe oourt under rule 11 of the Rales under the Insolvenoy Aot« To allow a 
fresh applioation without the above rule 11 being oomplisd with, would result in 
abuse of tbe prooese of the court aoatcary to tbe provisions of 8. 161. C.P. Code. 
9 I.O. lai ; 76 P.R. 1906. Seotion 65 (3), C.P. Code, doea not entitle the debtor to be 
deolared an insolvent where hie application does not oomply with the provisions of 
insolvenoy law. ai 1 0 . 393 = 36 M.Ii.J. 646. The seotion ie imperative. 16 P.R. 1909. 
8ee 76 P.R. 1905 P.B. And the court is bound to require tbe judgment-debtor to 
oomply with the oonditions given above (tMd). A joint application by several judgment- 
debtors does not lie. aC.L.J. 318. Where the judgment-debtor doea not furnish eeourity 
and only applies for ineolvenoy, the oourt is not bound to release the petitioner and his 
ooDBoemeot in jail ie notlillegal. 69 P.R. 1098. When a judgment-debtor has not 
expressed bis intention to apply to be declared an insolvent when arrested, he may 
during his imprisonment make an application for tbe {patpoae and the court may, 
pending tbe boating oi eucb eapplioation release him on bis givmg seourity to appear 
when called upon. 11 0. 461. When a judgment-debtor has been sent to prison he can 
only be released under B. 69. 18M. 608. Tbe mete admission of bis subsequent 
applioatiou for iceol7eQoy under tbe Insolvenoy Act does not release him from arrest 
and detention but upon tbe order cl adjudication being passed, be oan be released. 

7 l.C 606. Tbe period of ono month ie fixed by the Code, and tbe Court has do power 
to extend it. 1926 M. G89 = ilS26) M.W.N. 390 ; 1926 M. 366=86 l.C. 304. 


SMALL CAUSE COOBTS.— Tbe clause (4) of 8. 66 applies to Bmall Cause 
Courtoe 9 M* 9» 

SEOURITY. — (1) Liability of Surety,— A eurety under S, 55 (4) oontinues 
liable until both tbe oonditiooe, ui*.. (a) the judgment-debter applying to be declared 
an insolvent and (6i the judgment-debtor appearing when oalled upon to do so in tbe 
aoDlioation or execution proceedings are satisfied. In default of either, tbe safety remains 
liable. 1926 M. 386=86 I.O. 304 ; 33 l.C. 963 = 16 M-L.T. 991 ; 34 I.O. 407-(1916) 9 
M W.N. 373 ; 78 I.O. 447 ; 68 I.O. 303= (1991) Pat. 19 ; 46 B, 709 ; 48 B. 600 1 K- 
187 ; 86 I.O, 304 ; 86 I.O. 106 = 1936 A. 344. A surety bond merely filed in oourt under 
fl. 66 of the Code for tbe release of a judgment-debtor arreeted in execution of a 
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deorea ia enloxoeable by psooeedinge in ezaoation even tboogb It had not been ezeouted 
to the exeoating oonet dieeolly. 10 I>fW. 173*68 I.O* 673> 

Death of the Judgment-debtor.— The oonditiooa ol ao uadettaking given by a 
eoxety that the jadgment-debtoK would apply in maolvenoy within a apeoified time and 
that he would appear in oourt whenever he waa required to do cannot be entoroed if 
the iadgment-debtor dtee before the time of bis appearance in oourt had arrived. In 
that case it is imposeible for the sardty to produce the judgment-debtor and the decree- 
holder loees hia remedy against the surety. 41 O. 60 ; 34 M. 637. 

When sureties agreed to produce the judgment-debtor but failed without further 
notice they can be made liable on their bonds for their failure* (1933) M.W.N. 770. 

A parson who beoomee a surety lot the appeatanoe of the judgment-debtor when called 
upon to do so. does not beoome a patty to the decree and the decree oaonot be realised 
from him. 60 P.R, 1906 ; 94 M. 660; 46 B. 703; 38 A. 387. When a 
seonrity bond given under 6. 65 (4) happens to contain a oovenaot by the 
surety as to what would happen in case the judgment-debtor’s applioation to 
be declared an ioeolvent were refueed, such a atipniation is held not to oome within 
the pntviaw of the section so as to be enfotoeable in the manner provided by it. 16 
A. 37 (eeletted to in 100 P.R. 1894). The extent of the enrety’e liability is that 
created by B. 146, C P. Code, even when the liability is limited in its terms. 34 I.C. 
407-(19l6) 3 M.W.N. 373; 81 1 0. 703* (1934) Pat. 487 ! 33 A .L J. 69. Under the 

oorteeponding 8. 336 of the old Code, where a security happened *o oontain a covenant 
by the surety ae to what would happen in oaee the judgraent-debtor’e applioation to bo 
declared an insolvent was refueed, auoh a atipulation was not goveioed by the section 
and not ooforoeable under it. 16 A. 37. 8. 145 is wide enough to include cases under 
8.56(41, 34 I. O. 407 — (1916) 3 M.W.N. 373. When the surety executed a bond 

wbiob did not restrict his liability to the execution oase then pending but indicated a 
perfect general liability to pay the decretal amount, the liability of the surety oould be 
enforoed under 8. 146, O. P. Code, even tbongb «be execution ease bad been struck 
ofl. 67 I.C. 303- (1931) Pat. 19 ; 14 C. 757 ; 31 I.O. 613. 

(2) Discharge of sofoty.— The surety ie disiharged by the death of the judgment- 
debtor. 34 M. 697 ; 41 G. 60 ; eae also 39 A. 466 ; 48 B. 600. The liability of the 
surety does not exist alter the diemiesal of the execution application. 21 I.C, 612 ; 
19 B. 694 ; but eee 14 C. 757. The liability of the surety is disoharged when the 
judgment-debtor bae applied to be declared an insolvent. 19 B. 310 : 13 A. 100 ; 100 
P.R. 1894 ; 16 A. 103 ; 34 M. 560 ; 36 M. 366. This ia old law ; the other condition 

as to eppearanoe should aleo be eatieOed, 78 I.C. 447 I 33 I.C. 953 — 16 M.L.T. 
224 ; 34 1.0. 407. The liability of a surety under O. 21, r. 55 beoomee dieobarged by 
the judgment-debtor applying to be made an inaolvenv. An ordor refusing to dis- 
obarge tho surety is not appealable and is therefore open to revision under section 
116, C. P. Coda. 16 A. 183 ; eeo aleo 68 P.L.R. 1902 ; 16 A. 37. Bee oarce above cited 
as to the other condition under the new Code The mete filing of the iceolvenoy 
petition by the judgment-debtor or the dismissal of an ezeoution application does not 
discharge the surety. 34 I.O. 407 ; 57 I.C 303; 78 I.C. 447. If the petition lor 
insolveuoy is filed, but is ratnened foe amendment and ie not represented, the liability 
of the surely is not di^^obargid, 1 D.W. 17. If the surety wants to withdraw his 
seourity tho issue of the warrant against the judgment-debtor ie not sufiQoieot. It is 
only when the latter is brought before the Court that the surety is released. 48 
B. 600. 

(3) Right of the decree-holder onder the security .—The liability of a surety 
under B. 66 (4) enures for the benefit of the oourt as well as for the decree-holder. 
The oourt accepting seourity may enforce it failing wfaioh the deoree-holder ie equally 
entitled to entoroe it in any way that may be open to him for be ie the ultimate 
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benefioiary uodet the seoarity bond. 6 P.L.T. 386-81 I.O. 703. Where oaeh eeaa* 
rity is depoeUad oy a sarety for the benefit of a deotee-bolder to enable the jodgment- 
debtor to make an application in insolvenoy aod the insolvency applioation fails, 
the oaeh security mast be paid to the decree-holder in preference to its being (or* 
failed to the Government. 39 C. 1048. 

(9) EofoFoement of the liability of the loeely.^This section provides for a 
summary realisation of the seoarity from the surety who has incurred the liability. 
13 0, P. D. B. 105 ; 19 A. 347 ; 143 P. R. 1906. Before the surety oan be proceeded 
againet, be must he oalled upon to produce the jadgment-debtor in Oourt and it is 
only on bis default (bat the eurety would become liable under the bond (in a case 
when the judgment debtot had applied for ioeolveocy). 76 1.0. 447. 

(8) Security not providing for performance of the decree . — a eecurity bond 
not providing for the performaooe of the deorae by the surety on default of the 
ocnditioos presoribed, is not ooe noder tbie seotion. A.W.N. (1900) 166. 

(6) Eiteot of security. — When a judgment-debtor furnishes seourity under 
8. 55 (4) (ho seourity shall be directed to oontinue nntil a final order is made on hta 
petition to be declared an ineolvent. 23 Bom, L.E. 1363—46 B. 703. 

(7) Notice to the enrety.'— A notice should be issued to the surety before enfor- 
cing his liability in exeouCton. 76 I. O. 447 ; 19 M. L. T. 61. A surety may waive the 
condition of a previous notice in which case it is not neoeseary to issne a notice, 
(ibid) ; 34 I.C. 407. 

APPLIO&TION FOR INSOLVENCY WITHIN ONE MONTH.— When tbe 
judgment-debtor does not apply within coo month, ho ie liable to be arrested and 
detained in tbe civil pcieon. And if be had failed so tc apply, and ho was not arrested 
again, he was entitled to apply at a eubsequent date on the strength of the petmiesiaa 
previously given. 25 M. 724. A judgment' debtor may apply for insoivenoy during bis 
impeisonraont aod bo may then be released under tbe oooditiooe pceeotibed. 11 0. 
451 (but see 8 M. 603). 

EPFBOT OF INSOLVENCY APPLIOATION ON OTHER EXECUTION APPLI- 
CATIONS,— Wben tbe judgmonl-dobtOE hae applied for ioeolveucy under tbie ceotion 
ID one of tbe ezooution prooeediogs be is not exempted to be arrested and detained in 
the civil prison unless bo has been actually dieobarged in other exeoutioo prooeedings 
againet him, 9 O. C. 42 ; 16 0. 86. 

RELEASE OF JUDGMENT-DEBTOR BY BtOH COURT.— Wheu a judgment- 
debtor arrested iu exeoaiiou of a deoceo of the High Oourt in its Original Civil Juris- 
diction, and brought before the Court claims to be diEoharged on the ground that be 
intends to apply to the Court to be declared an insolvent, either under the provi- 
sions of 8. 56 or under 11 and 12 Viot.. o. 21, he is entitled to be discharged on ocm- 
plying with the cooditione of B. 65 (4). 8 M. 276. 


RELEASE FROM ARRR8T. — Release on the ground of lllnese. — (1) Ati 

any time after a warrant for the arrest of a judgment-debtor 
has been issued, the Court may cancel it on the ground 
of serious illness. 

(2) Where a judgment-debtor has been arrested, 
the Court may release him, if in its opinion, he is not in a 
fit state of health to be detained in the civil prison (S. 59.) 
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RBC.BASEON THB GROUND OPj APPLYING IN IH8OLYBN0Y.— ^ judg- 
menfc-debtoe who is arresled oan be celeased oo latoishing eeoucity uodec S. B5 ; but 
it he ie oommtted to jail, he oaa be diaohacged ooly uodet 8. 60. 8 M. 603 : 12 B. 46, 


YI,— DETENTION IN OIYIL PRISON. 

The detention of the judgment-debtor may be in the 
civil person of the District in which the Court ordering the 
detention is situate or where such prison does not afford 
suitable accommodation, in any other place which the Docal 
Government may appoint, for the detention of persons ordered 
by the Courts of such district to be detained, (S. 55.) 

PARTICULAR JAIL. — When a warrant ordara the imprieonmant of a debtor in 
a partioulftt lail. his ooDfioemeut in a diflerant jail is not lawful. 11 0. 627, 

PERIOD OF DETENTOW Every person detained in the civil 
prison in execution of a decree shall be so detained, 

(a) where the decree is for the payment of a sum of 

money exceeding fifty rupees, for a period of six 

months ; and, 

(b) in any other case, for a period of six weeks. (S. 58.) 

DETENTION IN CASE OF INSTALMENT DECREE, -In the exaoution ol a 
deotee for mooey pa^abla by instalments, the judgment.dybtoc cannot be arrested and 
detained in civil prison separately for default in Sbe paymoot of each instalment. 

7 B. 106. 

DISCRETION IN FIXING THE PERIOD.— Tbo Court has no authority to 6* 
any term of imprieonment. 13 M. U1 ; & C W.U. 145. The Court baa no to 

release the judgmeot-debtor before the pteaonbed period except as provided in 8. 6«. 
12 B. 46. Arrest before judgment becomes one in execution after decree and detenti^ 
after the date ol the decree moot be takea io ooanting the period of six months. B. 
491 ; Bourka O C. 4i3. Tbo total period of detention should not exceed six months or 
six weeks as tbe'oaso may ho. 6 N.W.P. 220. B. 85 does not apply in oases ol contempt 

of Oontt. 4 G. 655. 

When a judgment-debtor baa been on several oooasioas Impriscoed m exeoution of 
a decree lor more than the maximum period for which he oau be ’egally kept lo prison 
be is entitled to be released. 5 H.W.P. 220. 


YII. release from arrest and DETENTION. 

(1) A judgment-debtor shall be released from de- 
tention before the expiration of six months or six weeks, 
prescribed, as the case may be, — 
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(0 on the amount mentioned in the warrant for his 
detention being paid to the officer-in-charge 
of the civil prison, or 

(ii) on the decree against him being otherwise fully 
satisfied or, 

{Hi) on the request of the person on whose applica- 
tion he has been detained, or 

(iv) on the omission, by the person on whose appli- 
cation he has been so detained, to pay subsis- 
tance allowance: 

Provided that he shall not be so released from such 
detention under clause {ii) or clause {Hi) without the order 

of the Court. 

(2) A judgment-debtor released from detention under 
this section shall not merely by reason of his release be 
discharged from his debt, but he shall not be re-arrested 
under the decree in execution of which he was detained in 
the civil prison. (S. 58.) 

OL. (IV) 8DB8ISTAN0E ALLOWANOB.-^WfasD BubsiBfiaooa allowanoe was sent 
by money order sufiBoieotly early to reach the officer in time, but whioh in fact did not 
reaob him in time, it amounted to an omission to pay within the meaning of ol. fiv) 
and the debtor retoased is not liable to be re arrested. 32 1,0. 25. The monthly allow* 
anoe must be paid in advance. The judgment debtor ia entitled to discharge if the 
aubsietaooo allowance is oot paid before the beginoing of the mouth. Bourke 0.0. 51. 
The coat ofolotbing payable uodet S. 33. Penaiona Aot (IX of 1894) ia not subsietaDoe 
allowance aa contemplated in 8. 68 of the O.P. Ocde whioh includes only the monthly 
allowance Qscd by eoale under B. 57, C.P. Oode- 17 I 0. 911»6 Bur. L.T. 159. 

PETITION FOR DISCHARGE.*— No partioular form of petilion of dieoharge is 
required for a prisoner applying for bis dieoharge for non-payment of eubsiatanoa money. 
Bonrke 0.0. 28. 


RELEASE ON THE GROUND OF ILLNESS — Where a judgmeut- 
debtor has been committed to the civil pi'ison, he may be 
released therefrom, — 

(a) by the Local Government on the ground of the 
existence of any infectious or contagious 
disease, or 
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(fe) by the committing Court, or any Court to which 
that Court is subordinate, on the ground of his 
sneering from any serious illness. 

A judgment-debtor released under this section may be 
re-arrested, but the period of his detention in the Civil 
prison shall not in the aggregate exceed that prescribed by 
section 58. (S. 59.) 

EFFECT OF PROTECTIOH ORDER.— Any insolveob arrested or detained contrary 
to the terms of the protection order under (be Ineolvanoy Aot, is entitled to bis release. 
30 0. 874; contra held in 26 B. 663 and 33 A. 379 and held that a judgment-debtor who 
hae obtained an interim protection order under 8. 13 of tbe Indian Ineolvenoy Aot is 
liable to be arrested in execution of the earn) decree. 

RELEASE FROM ARREST IP IT IS ILLEGAL. — A Judge has power to issue 
order for the release of the judgment-debtor if he is found »o have been illegally arrested 
at a time when he was exempt from arrest. 6 I.C. 909»«*10 M.D.J. 136. 

POWER OF INSOLVENOY COURT TO ORDER BELBASB.— When a judg- 
meot-dt btor ia arrested in execution ol a decree aod confined in jail, tbe Insolvenoy Ooart 
has DO juriediotlon under tbe Insolvency Aot to order bis release. 30 P.D.R. 1910. 

POWER OP THE HIGH COURT TO ORDER RELEASE.— When a prisaner 
committed to jail by Pres. BmaU Cause Court in execution of a decree of that Court is 
brought before tbe High Court in obedienoo to a writ of Habeas corpus ad subjeet dum, 
it ie competent to the High Court to release him from jail on tbe ground that at the 
time of his atreet he was privileged from arreet. 1 Ce 78* 

yill 8UBS1STAN0E ALLOW&NOB. 

The Local Government may fix scales, graduated accord- 
ing to rank, race and nationality, of monthly allowances 
payable for the subsistance of judgment-debtors. (S. 5f.) 

(1) No judgment-debtor shall be arrested in execu- 
tion of a decree unless and until the decree-holder pays into 
Court such sum as the Judge thinks sufficient for the 
subsistence of the judgment-debtor from the time of his 
arrest until be can be brought before the Court. 

(2) Where a judgment-debtor is committed to the 
civil prison in execution of a decree the Court shall fix for 
his subsistence such monthly allowance as he may be 
entitled to according to the scales fixed under section 57 or, 
where no such scales have been fixed, as it considers sufficient 
with reference to the class to which he belongs. 
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(3) The monthly allowance fixed by the Court shall 
be supplied by the party on whose application the judgment- 
debtor has been arrested by monthly payments in advance 
before the first day of each month. 

(4) The first payment shall be made to the proper 
officer of the Court for such portion of the current month 
as remains unexpired before the judgment-debtor is com- 
mitted to the civil prison, and the subsequent payments, if 
any, shall be paid to the officer-in-charge of the civil prison. 

(5) Sums disbursed by the decree-holder for the subsist- 
ence of the judgment-debtor in the civil prison shall be 
deemed to be costs in the suit : 

Provided that the judgment-debtor shall not be 
detained in the civil prison or arrested on account of any 
sum so disbursed. (O. 21, r. 39). 

ADDITIONAL ROLE HADE BY THE MADRAS HIGH aOORT.— lo O. 91. 
r. 39, doloto the present eub*tr, 4 and 5 and eubstituto the following : (4) Baoh sum 
(it an^) aq the Judge tbiohs euffioient foe the sobsietanoe and cost of oonveyanoe of 
the judgmeot.debtor for hie jouroey from the Court houHo to the oivil prison, and 
from tbu civil pcieon, on bid release, to bis usual place of residenoe together with 
the first of Ifae payments in advance under eub-r. (3) for euob portion of the current 
month as remains unezpired. shall bo paid to the proper offioer of tbe Court before 
the judgmeot^debtor is committed to the oivil ^ison, and tbo subsequent paymenta 
(if any) aball bo paid to tbo offioer'in’Cbarge of tbe oivil prison. (6) Sums disbursed 
under this rule by tbe deoree*bolder for tbe subaietaooe and ooat oooveyanoe (if any) 
of tbe judgment-debtor shall be deemed to be oosta in tbe suit. 

ADDITIONAL RULES MADE BY THE RANGOON HIGH COURT.— O 91. 
t. 39-A.— The actual ooet of oonveyanoe of a oivil prisoner ehall be borne by the Court 
ordering bis arrest or requiring hie attendance at Court, as the case may bo, and 
aball not be charged to the judgment-creditor. 

0. 21, r. 39 (2) (A). — When a oivil prisoner is kept in coufiuement at the ioetanoB 
of more than one deoree-bolder, he shall only receive the same allowanoe for bie aub- 
sistanoe as if he were detained in aonfiaoment upon the applioatioo of one deoree- 
holdor. Each deoree-bolder, ehall however, pay tbe full allowanoe for subsietanoo and 
where tUo debtor is reljaoed, the balanoa shall be divided ra^eably among the dootee- 
holders, and paid to them, 

800PB.— Allowanoe meana subsistauoe money fixed by order of the Court. Bourke 
0.0. 69»6‘J. A jailor or other ofiBoer oannot lawfully taooive a prisoner for debt under 
oonfinemeut uolees tbe preliminary payment of eubaistanoe allowance hae been made 
in oomplIanoB with the order of the Court. 6 B.L.R. App. 80 ; 1 Boutke 98 ; 1 Bourke 
51 : 1 Bourke 69. Where the jailor had in band a balance of unexpended eubsiatanoo 
money from tbo peevioua month and the oreditor paid eu£Bcieat amount with tbe 
balanoe to provide for the BabeietaDOS of the debtor for another month, this waa held tn 
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be auffioient allowanoe under the aeotion. 5 B Ii.R. App. 80. A Civil Court haa no oon- 
oern with the bedding, olothing, or cooking utenaila or any other actiolea requited by 

the jAil authoritieB« 48 1893 • 

REFUND OF SUBSIBTANCE ALLOW AHOE.— The deoree holdet la entitled to 
refund ol the balanoa oE BubaietanoB allowanoe oa>the release of the judgment-debtor. 

5 B.H.O. A.C. 84. 


IX.— RE ARREST. 

A JUDOUBNT-DEBTOR RELEASED PROM DETENTION cn any ol the grounds 
mentiooed in 8. 68 shall not be liaole to be ee ^created under the deorae in execution of 
which ho waj detained in the oivil priaon. (B. 68). Bourka G.O. 109 } 9 B. 181. 

A JUDGMENT DEBTOR MAY BE RE ARRESTED.— When he ia released 
under 8. 69 and the period ol hie detention in che civil ptiaon does “ot ‘n 
the aggregate exceed that prescribed by 8. 68. (8. 69). A judgmcnt-debtoc 
teleasad under O. 91, r. 40, may he re-arrested. lO. 21, t. 40 (6).) A judgmen 
debtor who was imprisoned in execution ol a decree and obtained an interim protection 
order under 8. 13 of the Inaolvenoy Act may be re arceeted. 26 S' ; 3.. A. 
279. A judgment.debtor erroneously released by the Court may be re-arreeted. Old B.O. 
(Oudhj 32 -, 17 I.C. 911-6 But. L.T. 169. The immunity from te-atteBi of a judgment- 
debtor depends not only upon his having been arrested but upon his having been 
imprisoned under the arrest. 33 C. 198 ; 6 M.H.O.R. 84. The Code express y 
ptesetvee a distinction between arreet and impriBooment and the immunity 
from re arrest is only grauted by actual oonfinement. B M. 91 ; 6 M.H.C. 84 ; 93 0. 
198 ; 96 A. 317. A discharge ol a judgmen t debtor before imprisenment on aooount 
of non-payment of the aubsietanoe money for the debtor Is no bar to the debtor being 
re-arrested. U B.R. (1897 1901) Vol. II. page 981 ; 96 A. 317. a confinement in tho 
Court room is auffisient to debar from a te arrest. 9 B. 181. 

Motion by decree holder before re-arrest— A judgment debtor cannot be 
rs-srcpsied wiuL out any petition or motion by the decree bolder to that efi«ot. 16 W* 
R. 68. Uadet the Oiv. Pro. Code i.bero ie no power in the Court to order a eeoond 
arrest of the jadgmeot-debtor under one and the same decree. 20 C. 874 ; 12 C. 669 ; 
(not follo'vnd ia 96 B. 659 ; diitioguiahed in 93 O. 198). 

A judgment-debtor arrested in 1871 and dieobarged after hie eznmination (his 
estate not being taken poeacaaioo of) oaunot be re-arreeted in execution of the decree foe 
any subsequent aot ol alienation. G M- 170. When the judgment-debtor was dieobarged 
from arro 3 t on the applio^.tioo ol the decree-holder on the ground that an arrangement 
had been made for Ihe liquidation of the debt which was eatislaototy, the Oiv. Pro.Codc 
does not prsvert tbere-arrest tb-- debtor so discharged if he failed to perform tho agree- 
ment be bad made with hia oredilor. 37 P-R- 1873. In execution ol a decree payable by 
Inetalmente. the judgment-debtor cannot be arrested and imptiEOoed separately for de- 
fault in payment of each instalment. 7 B, 106. Where a judgment debtor is dieobarged 
from arrest on th" ground tha‘ he is s=-mp‘ from arrer.l. he may be re-atro'tod 93 C- 128. 
No order ol reetitution or discharge under r. 26 ol O. 21 shall proven •< the property or- 
person of a judgment-debtor from being re-taken in execution of the decree for execu- 
tion (O. 91. E. 97.). 

X.— EFFECT OF ARREST, DETENTION AND RELEASE, 

Effect of release. — (i) A judgment-debtor releaoed from detention, shall not 
merely by teaeon of bis release be dieobarged from his debt, lii) In oases mentioned in 
Part IX be cannot be re-arrested. 
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Effeet of arrest aad detention.— Aceeat and detantion oi a jadgment'debtot do 
not afieot itbe amonnt o( the decree or aay other relief given by the deoree. The 
detention for a fixed period is in addition to the olaim in the deoreei The arrest and 
detention ate a pnniBhment for not obeying the deoree. 6 B. 86. 

XI —WARRANT OF ARREST AND ILLEGAL ARREST. 

FROCBBs FOR EXECUTION — (1) Wben the preliminary mea- 
sures (if aay) required by the foregoing rules have been 
taken, the Court shall, unless it sees cause to the contrary, 
issue its process for the execution of the decree. 

(2) Every such process shall bear date the day on 
which it is issued and shall be signed by the judge or such 
officer as the Court may appoint in this behalf and shall be 
sealed with the seal of the Court and delivered to the proper 
officer to be executed. 

(3) In every such process a day shall be specified on or 
before which it shall be executed. (O. 21, r. 24.) 

WARRANT OF ARREST TO DIRECT JUDGMBNTDEBTOR TO BE 
BROUGHT UP.— Every warrant for the arrest of a judgment- 
debtor shall direct the officer entrusted with its execution 
to bring him before the Court with all convenient speed, 
unless the amount which he has been ordered to pay, 
together with the interest thereon and the costs (if any) to 
which he is liable, be sooner paid. (O. 21, r. 38.) 

ILLEGAL ARREST AND DETENTION.— When an cffioer of the oonrt nrteatB a 
judRmenl-dobtoe withoni having in his ooje03<*ion tha warrant of arrest at tho time 
of accoatioB, the arrest is illegal. 6 A. 318. When a warrant is addressed not by 
name, but to tbo bailiff of tho Court an arreet in oooaequenoo la not illegal. 96 I.O. 
828“(19H) M.W.N. 498. A warrant without the seal ot the oourt ie illegal. 19 O.W. 
996. When n warrant for the arrest cf the ju igmeat-dobtoc has been executed, but 
the endoraemeut thereon te Irregular, suoh irregularity docs not invalidate tho arrest, 

6 A. 306. An arrest ie not tendered illegal by the oiroumstanoeB that the endorse- 
ment of the execution of the warrant is made profeaaedly under O. 31, r. 35 by an 
ofBoer other than the ooe who wae entrusted with its execution. 6 A. 906 ; 33 0. 696. 
Detention in the house of the deotoe-holdet is not wrongful for the interval during 
which the judgment-debtor cannot be produced in oourt, 30 M, 179. When the war- 
rant orders the imprisonment of the debtor in a pactioular jail, bis confinement in a 
difleeent jail is not lawful and the prisoner is entitled to be dieoharged. 11 0. 697. 
The detention ie illegal unless the subaistanoo money is paid before the commitment 
to civil prison. Bourke 0.0. 431. The warrant of arrest in execution of a deoree cm- 
powecB the sbetifi only to arrest the defendant in execution and detain him foe suoh 
reaaonable time as ie sufficient to allow of his being brought before the Court and 
having an opportunity of applying for bis diaohatge. Tho detention of suoh pcisonefi 
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by the ehetifl aftet each reasonable lime, without lurthor authority oi law is illegal. 
Boarke O O. 69. An arreet under civil pioacBS ol a mofuseal court on a Sunday in this 
couDtiy is perfeotly legal. 4 M.H.O. App. 69 ; 7 M.H.O, 986. An arrest ot the judg- 

ment debtor while he is returning from Court under oiroumstanoes which give him a 

privilege ol esemption from arrest is illegal. 91 P.W.R. 1916 = 36 I.O. 493. 

Delegation by nazlr to peon . — k naztr direoted to attest a judgment-debtor in 
ezeoution ol a decree ta not debarred by anything in the O.P. Code from authorising 
a deputy to execute lot him, and the endotsement ol the deputy’s name ot the back of 
the warrant ie suflBoient pr4ma facie evidence of the delegation. 6 A. 385 (Approved in 
39 0. 696). Where a shetiS'e officer, of his own motion, delivered over to the offioer io- 
oharge ol the Alipore Jail a debtor oommitted to the Preeidenoy Jail. It was held that 
the imprisonment is unlawful end the prisoner was entitled to be discharged in oonse- 
anenoe 11 C. 697. When a wrong person is arrested and imprisoned under a decree 
to whioh he was no party, the person setting the Oonrt in motion is not liable for euob 
arrest and imprisonment, if he did not obtain the ptooeas fraudulently or improperly. 

B M.H.O. 38. 


LIABILITY OP DEQREE-HOLDER AND OFFICER OF THE COURT.— When 

a Oonrt ol oompetent authority has disposed of the matter, though erroneously, then 

tbe party who takes out the warrant is not liable ; but when the Court has no jurisdio. 
tion whatever to issoe tbe warrant then tbe whole proceeding is eoram non judice 
and the party is liable. When the imprisooment is carried by some lauU ot the 
officers olthe Court, they are liable and the suit against them ie governed by limitation 
of one year under Art. 19 of the Limitation Act. 9 B. 1. As to shetiQ’s liability .n 
case ol the escape ol the judgment-debtor from his onstody. Bee 4 B. 66. 

SUIT FOR damages.— T he plaintiS must in a suit foe damages on account of 
injuries resulting from an arrest in pursuance of a decree of coutc J'*' 

ginal civil action out of which the alleged iojury arose has been decided in bis 
that there was no reasonable or probable cause for the arrest and the injury obtained 

was something other than what h.s or might have been 4 0 683 

ol costs ol the euit and that io fact there has been some oollateral wrong. 4 O. 683. 

A suit for damages for wrongful arrest lies. 

SUIT FOR WRONGFUL IMPRISON MBHT.- Art. 19 ol the Limitation Act 
annlie° to a auU lor damages for wrooglu. imprisonment and the period of hmitation 
“b rr,eVr A fre.h oao.e 0. action bm.bs bo long a. the im.riBonmant .B oontlnn.ng. 

6 Bom. L.R 704 ; 9 B. 1. 

LIABILITY FOB CRIMINAL PROaECOTlON. — A deoree-holder is guilty olthe 
a A a QAI ni the Indiao Penal Code, if be caused arrest of the judgment- 

debtor un“der oiroumstances which give h.m the privilege ol ezemptioo from arrest 

nwi,tar R iq-t O p Code Tue Court officer who arrests or makes over tho warrants ol 

Lest t; hiB'aubo^dinale lor compliance ie al.o guilty of tbe same oGcnoe. 191 P.Wa 
R. 1916 = 36 l.C. 493. 



CHAPTER VII 

ATTACHMENT 

1, -PROPERTIES LIABLE TO ATTAOHHBNT, 

PROPERTIES LIABLE TO ATT&OHtfENT AND SALE IN BXEOOTlON OP 

a DECREE —The following properties are liable to attachment 
and sale in execution of a decree, namely, lands, houses 
other buildings, goods, money, bank-notes, cheques, bills of 
exchange, hundies, promissory notes, Grovernment securities, 
bonds or other securities for money debts, shares in a 
corporation and save as provided otherwise, all other saleable 
property, moveable or immoveable belonging to the judgment- 
debtor, or over which, or the profits of which he has a dispos- 
ing power, which he may exercise for his own benefit, whether 
the same be held by the judgment-debtor or by another 
person in trust for him or on his behalf (S. 60.) 

SCOPE — TaB ralfs io 8. 60 deal with held in exeoution of daorecs in which 

previous attaobmont ia oeoeaaary, i. 0 .« to aalau held io execution of aimpls money deoreea 
and have no application to aalea held in execution of tnottgaee deoreea, 46 A. 489, 
The aeotion is nos exhauative, 30 M. 378 j 96 M. 429, 

THE FOLLOWING PROPERTIES ARE LIABLE TO ATTACHMENT.— The 

equity of redemption, of a mcrtgagoc In the mortgaged property ia attaobable. 91 
B 996 • I 0 P L R 85 ; 5 B.Ii.R. 390; 43 I.C- 907— a oase of an absolute oooapanoy 
tenant m^rtgaglDg hie righte. 90 W.R 20 ; 8 O-C. 337 ; 6 A.L.J. 48 J 81 A, 314. But 
a mortgagee ia not entitled by means of a money decree obtained against the mort- 
gagor to Bell the equity of redemption. 1 O. 337 ; 4 B. 67 ; 93 B. 634 ; 7 O.C. 314 ; 
16 B, 993 ; 18 I. A, 93 P.O. ; 1 A. 240 5 5 B.L.R. 450 ; 966 also 27 A. 617. 

The tfanpe of a partner Io partnership properly or basloBBS ie attachable. 
90 O. 693 ; O. 21. r- 49 ; 3 C. 194 P.O. : 13 M. 447 ; 168 P.L.R. 1903 J 4 B. 999 ; 4 B. 
397 ■ 4 Bi 229 1 (eotifra in 14 O. 383 , 14 U<I,A. 40 ! 5 B.L.R. 389) ; 80 I.C. 649. 

The right to claim apcolflo performance of a contract to sell land ia liable 
to attnohment. 14 0. 241. 

The life Interest In truet foods ia liable. 19 M. 950. 

A vested remainder is liable. 17 B. 603. 

The right Id a permanent lease even if the lease forbida a sale by the tenant. 
20 0. 373 ; 19 O.W.N. 1189 ; 7 M. 816. 

The oouotry liquor ia liable to attaobmant, though the petmisaion of the 
Oollootor may be neoeaBary to the sale nodee the Abkari Aot. 10 B.L.R, 13 { H 
N.L.B, 67-99 I.O. 339 i 39 B. 167. 
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Honey or other valuable aeonrity depoalled aa laoarity for ttae due pecfotmanoe 
of doty by a eervant ^i(b hia maater is liable bat the attaohment is sabjeot to the lieo 
of the master aod the deposit oaonot be sold until the same is at the disposal of the 
eereant free from the lien of the master at the expiration of the period of employment, 

9 M. a09. 

The right, title and lotereat of the aervant of a temple in land for eervioee is 
liable to attaoLment, the interest being* when eold ; eabjeot in the bands of the alienee 
to determioatioQ by the death of the original bolder, or by his removal from his ofQoei 
tor failare to perform the service. 6 B. 596 ; 15 C. 329. 

A cover containing ourrency notes sens to the post cffise for delivery to A ie 
liable to attaotament on the ground that the oover is in the disposing ponec of B. 13 M • 
942 : 33 1 0. 723»14 A.Ij.J. 236 ; 22 6. 89. 

So much ot the sale proceeda of goods sold by an auctioneer, whioh represent 
his oommieaioD is liable to abcaobment as over that portion be has a disposing power. 
98 A. 136. 

The policy by a married man. eQeoted on his own life although expressed on 
the face of ft to be foe the benefit of bis wife or wife and ohildren in oases to whioh 
the Married Womeo’s Property Aot doee not apply, is liable to attachment. 37 M. 483 
F.B. : 37 B. 471. It bse been held by the Sigh Court ot Madras that the above Aot 
applies in the oaee of Hindus, while the Bombay High Oourt bolds that it does not so 
apply. 

Debla.*— A debt is an obligation to pay a liqtiidated or epeoifio sum ot money. 31 
B. 393. Money that has not beoome due is nofc debt. Debt means an actually exist- 
ing debt. A earn of money which might ot might not beoome due is not debt. 27 O. 38 : 
38 0. 13 ; 28 O. 483 : 9 O.W.N. 703 ; 12 O.W.N. 145 ; 30 A. 246 ; 23 A. 164 ; 7 B.D. 
B. 186 ; 78 I.O. 681 ■— 1925 C. 661 i 3 Bang. 236. The sale proceeds of A in the bands 
of B are a debt due to A from B. 16 A. 286. Monthly maintenanoe allowance for 
some future time ie not debt. 27 G. 38 ; 3 O. 414. When the sale ie complete the sale 
pcioe in the hands of the vendee is a debt. 23 A. 64 ; but if the sale is not complete 
and there ie only an agreement to sell the sale price is not debt and not liable to attaoh- 
ment in the hands of the vendee. 3 A. 12 ; A.W.K. (1883) 164. Maintenance allow- 
ances. private pensions and wages ot private servants that have already beoome due are 
dabiB. 6W.B. 64; 6 O.D B. 19; 21 M. 393 i 31 A. 304. A debt that is paid by 
means o( a cheque no longer exists and oannot be attached. 3 B. 49 ; 4 Bur.D.T. 148 — 
12 I.O. 669. A mortgage debt seou red by a simple mortgage is a debt. 9 M. 6 ; 10 M. 
169 ; 20 O. 806 ; 21 O.C. 400-50 I.O. 157 ; 80 I.O. 890-23 A.L.J. 840 ; 18 M. 437 5 
16 A. 134 ; 12 C. 646 ; 20 0. 806 ; 36 C. 115 ; 19 B. 121 ; 18 M. 467 ; 26 B. 306 ; 37 

M. 61 ; 25 B. 306 ; 29 C. 1 F.B.; 19 P.R. 1909 ; 16 I.O. 816 ; 37 M.L.T. 239—26 I.O. 
608 : 23 C. 460 ; 6 O.W.N. 6 ; 14 C P.Li-R. 5 ; 18 A. 469. But se? eonira in 9 O. 611 ; 
and 126 P.L.B. 1913— ISIiC. 318 ; 9 M. 5 ; 10 M. 1 69. A debt secured by a usufruc- 
tuary motlgflgft is not a debt but immoveable property, 36 B. 288 ' 13 Bom D R 

233 ; 26 B. 305 ; 19 B. 121 ; 19 P.U. 1909 ; 9 C. 511. When A agrees to advance 
Rs 6,000, on a mortgage of B’e property to B, and advances Rj. 3,000 only, the ijum ot 
remaining Rs. 9,000 cannot be oonsidered as a debt o’ B iu the hinds of A liable to 
attaobment. 30 A. 262 - The unpiid portion c( a loan due by a mortgagee to a mort- 
gagor is not a debt. 6 A L J. 491. Where there is a debt payable by the mortgagor the 
faot that the mortgagee ie In possession of the land does not take it away from the soope 
otr. 46. 39 M. 399; 27 M.L.J. 239. The term debt in O. 21. r. 46 of the Code is 

used in ita legalsense of a debt eitfaordue or accruing due. 14 O.D.J. 127 ; 22 B 39 An 
unoertaiD sum whioh may or may not be payable by one member to another of a 
partnerehip oannot be attached ot sold in execution of a deoree. 14 O. 889 ; 20 O, 698 ; 
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168 P.L>B. 1903 ; (contra in 13 M. 417). A debt doe bj ao agent oc vendee 
to tbe principal or vendor is liable to attaohmsoti even when it happens 

to be unasoeitaioed, bat is capable of being asoertatned. 16 A. 386. 

A deposit in a Railway Provident Fond is liable to attaobment after tbe 
debtor has retired from eervioe. 6 B L-B. 4S4 ; 17 a.W.N. 88. A oontrary 
view ie taken in 13 Bar. L T. 347«»56 I.G. 948, where it is held that an attaobing 
creditor oan attach money depoeited by a }adgment-debtor as eeourity foe the perfor- 
xnanoe and oompletion of a oontraot altbougb it ie not payable to a judgment-debtor till 
tbe oompletion of a oontraot and may even be liable to forfeiture. A debt that is 
enfocoeable by a foreign court only is not liable to attaobment. 5 B, 349: 36 M. 433* 
A monthly allowance given in payment of an aoteoedent debt and acknowledged by 
the debtor as each is liable to be attached ae a debt. 9 O.W.H. 703. Arrears of rent 
due to a lessor ate a debt. 5 A.L.J. 366. Properly, tbe gift of which is not complete, 
is not a debt in cbe bands of tbe donor. 6 A. 634- A sum allowed by tbe Court of 
Wards under B. 33 of the Horlh Western Provinces acd Oudh Court of Wards Act 
1899 in respect of tbe expens'^s of a watd aod of his family and dependants is not a debt 
within tbe meaning of 8. 60 (1) of the C.P. Code. 7 O.C. 174. When a cheque ie 
drawn in favour of a certain petsoo for a contractor it oannot be attached ao as to stop 
payment to that person in exeoution of a deovee againat the oootraotor. 3 B, 49 ; 39 
M. 364. Moneys due to a ooniraotor oannot be attached after tbe sale of a oontraot to a 
third person and the latter is entitled to a refund from the attaching oroditor, 3 B. 49, 
Money standing to tbe credit of a jadgment debtor at a Bank i" liable to attachment. 
(1693) A.Q. 118. Tbe share of an undivided brother in tbe anoestral family money 
lending business oannot be attached in exsouticn against him personally. 33 1.0. 166 
= 10 N. L. R 17; 173 P.Ij.R 1915. A debt which ie certain to become 

payable at a future date is liable to attaobment. 9 C.W.N. 703. A right 
to sue lor damages arising out of a breach of oontraot is not a debt. 
78 I.C, 409. Though a deoeee of a Revenue Court ie not liable to attaobment 
under O. 31, r. 63 such a decree stands in the position of an ordinary debt and 
may be attached under O. 31. r. 46. 91 A. 405. When an amount is paid by means 

of a cheque it may be attached if the garnlehee ie served with a notice and be stops 

payment. But if the garnishee docs not stop the cheque tbe debt oannot be attached. 

13 I.O, 869-4 But, L.T. 148. lithe attachment ie made alter J**® 
amount has been given the cheque cannot be stopped. SB, 49 ; 13 I-O* 869- A nght 
to sue for damages lor breaob of contract is not a debt and is not liable to attachment 
and sale. Any sale thereol is invalid and oonfete no title on the vendee. 78 I.O. 409 

1936 8. 98. 

Arras.-The ealo of arms by the Nazir of tbe ooutt in exeoution ot “ decree is a 
sale by a Dublio servant in tbe discharge of bis duty aod tberefore excluded by 8. 1 fb) 
,t-m the operation of Indian Arms Act XI of 1878. In snob case however it would 
bo otopor foe the court ordering the ealo to give notioe of the sale and of the purohaget s 
name and addreee to tbt Magistrate of tbe Dietrioo or tbe Police Officer in charge of 
the nearest police station as cootemplatod by B. 67 of the Act. 9 B. 618. 

The rights cf a goenlla with proleoted statue ace liable to attachment and 
Bale in execution of a doocee. A general restriotioo to an assignment does not apply 
to an assignment by operation of law. 9 C.P.B.B. 134. 

Pronerty In the dlapoalng power of the judgment debtor.-A reetriotion of 
alienation placed on tbe power of a Hindu widow who is allotted maintenance lor 
her life l8 a valid on© and prevents the attachment of property. 47 B, 697. A legacy 
reserved by a leslatot from bis estate and devised in favour of bis great-great-grand- 
dauehter which has been in pursuance of the direotiona contained in the will put m 
ateiot aetilement by the executor and subsequently reserved by a mortgage of the teal 



OH. VIl] 


ATTACHMENT 


209 


OBkate of the fceetatoe to the truetee ol the Bettlement is a charge on the whole estate 
and not liable to sale in exeontioa ol a decree against the executor. 5 W. R. 196 F O. 
An annnity which ie a charge upon an estate payable to the judgment-debtor is 
liable to attachment. 99 A. 164 ; 17 W.R. 964 ; 11 W.R, 138 ; 10 O.W.N. 1109 ; 80 M. 
979 : 97 G. 38 ; 6 B.Ei.R. 646. The juriediction o( an exeoutiog Court to attach 
moveables belonging to the judgment-debtor in the hands of another or under his 
eontrol or a debt due to him or under bis control is co-relative aod oo-extensiva with 
the right which the judgment-debtor would himself have bad to sue foe the recovery 
of hie property or ol hie debt ae against hie debtor or his trustee. (1919) Pat. 166 ■•dd 
1.0. 943. A Hindu father or manager of joint Hindu family baa disposing power 
over anosBtral property, and beooe it is liable to attaobment against him. 96 M. 914 ; 
11 B. 37. Property may be attached to the extent to which a judgment-debtor has a 
disposing power wbiob can be exaioised for bis owo beoefit. 16 O, 399 P.G. Any 
interest in the property that is mortgaged aod in cespeot ol which a manager or 
receiver is appointed by the Ooart is liable to attachment. 19 W.R. 87. When a 
person bolds possession ol property lor 19 years under a sale from another it cannot 
be attached in execution agsinat tha latter. 6 W.R. 161. Deposits on the 
works ol another and by him are not liable to attaobment against tbs depositor. 9 N. 
W.P. 337. A right to land reserved for the use of the donor ti liable to attaobment 
against him. 14 C. 941. 

Saleable Property.— The Ooart will not prevent a decree-holder from enforcing 
his decree by sale of an estate in which the judgment-debtor bad a saleable interest 
merely on cbe ground that the estate is eataogled and that it would be more conveni- 
ent to the jadgmsot-dobtor if tbs judgment creditor should wait and realise bis debt 
from the proceeds of another essate which is under attachment. 11 W.R, 349, 
The word saleable in 8 60 of the O.P.Code means saleable by auction at a oompnlsory 
sale under the orders of the Court and not transferable by aot of parties. Where a 
landlord has not imposed on a parmaaent bolding immunity from Court-sales, but 
has merely forbidden private tranefera by the tenant, the Utter has no right to 
oomplaia if tha laud is sold by Court- 19 O.W.N. 1189«98 1.0. 637 ; <90 O. 973 
followed). A decree in favour of tha judgmant-debtor may be attached. 16 W.R. 
31; 91 A. 406 ; 7 B L.R 318 ; W.R. 1664 Mis. 98 ; 97 B. 656 (a deoree dissolving 
partnership); O. 91. r. 63 ; 6 M. 418. The property of a judgment debtor 
wbiob is aabjaoi to a pending suit ie liable to attaobment, 19 W.R. 189. Pro- 
perty Bcqairod by adverse possession is liable to attaobment. 94 Q. 944. Property 
to be found in the etnana of a judgment-debtor oao be attaobed. 17 W.R. 86. Toe 
interest of a leease from the Oiveroment is attaohabla. A.W.N. (1669) 100. A perma- 
nent teoanoy with a oondition of forfeiture on transfer oan be attaoheil. 99 1.0. 837 « 19 
C.W.N 118J. Tha horaditary inteccet of a tenant subjsot to payment of quit-rent and 
the duty of futnishiog m3a to tbe zkmiodaroaa be attached. 94 W.R. 309 Aright 
to remain in tbe oeoupatioo of tbe land is liable to attaobment. 99 I-C. &76>*91 O.Ij.J. 
309. Where % lessee was prohibited from altenating by sale or gift, tbe lessee still 
had an interest which is aalaabla within the meaning ol 8. 60, O.P. Code. 90 U. 973, A 
eight to get teo5ovayanoa of property is liable to attaohmant. (1991) M.W.N. 619. The 
quantum at tha intereat ol a peteoa io posseaeion of a property is not inalienable. 
86 1 0. 443=-19.f5 M. 697. Ao oooupanoy holding is liable to attachment in the 
execution ol deoreas not only ol tbe landlord, but also of other creditors, 1996 C. 337 
(ll"90 1.0. 993. See also 48 O. 184 ; 1994 G. 69. A deoree-bolder ie not precluded 
from taking any of bie judgmant-debtor’a property io exeoution ol his deoree merely 
because be bad a lien on partioular properties. 4 N.W.P, 99. 

Fine. — Pine paid by order of a Criminal Court beoomes the property of the person 
paying it as soon as tbe sentence is annulled and refund ol dne ordered and thus it is 

97 
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liable to attaohment. being money of the jadgment«debtoE in the oaatody of a pablio 
offioer. 89 F.B. 1919. ' 

The iokereik of an nadlvlded member in a jolnk Hloda family ie liable to 
aktaobment* 4 0. 793. 

An actionable claim ia liable to attaobment. 14 O. 24* 

The Intereat of a ahipowner in a ebip can be sold. 1 Ind. Jar. 241, N.H.; 
1 lod. Jut. 969. 

Produce from Btate land may be attaobed, U.B.B. (1906) dcd Qr. Daod and 
Bevenua Beg. 1. 


An unfranebiaed Inam can be attaobed. 6 139*. 

In the OBse of land gifted aa jagir without tbe power of alienation, the land ie 
inalienable, but the orope eiandiag on it oan be attaobed. 94 I.O. 80B. 

Property and proflta from property ate attaohable. 19 W.R. 391 * 9 W.R. 460. 
but future profita oannot be attaobed. 98 0. 483: 30 A. 946. A property may be 
attached althougb ite sale may be effected by a auit. 99 C. 818. 

A bona fide aaelgoment by a debtor of hie entire property to trueteea for 
the benefit of the oreditota direets him of any intereat which oan be the eubjeot of 
attaobment eubeequentiy ieeuad in execution of a decree against euob debtor, 
kfueta of the deed of assignment have been carried out. 1 B.H.O. 333 ; 10 B H.O. 397 . 

3 Boui. £i>B. 906. 


Properties of huebaod and wife.-When a woman acquired au luterest m the 

oEODsrty by bet marriage jointly with her husband, then although ehe oould not 

alienate her share without her huBbaod’a consent, her intereat in joint property was 

taohabra 8 I.O. 992. A decree obtained against a wile in respect of a bua.nesa 
’t,A on bv her alone in which her husband had uo conoeto, could be executed only 

rglVpf. her 

made liable. 4 O. 140, 


II _PP0PBRTIES NOT LIABLE TO ATTACHMENT. 

the following properties are not liable to ATrAOHMENT.— 

A to iL Hindu Widow Cot her maiateoanoe with a proviao against 

.0 B. B,. = IB A. 3» ; la A. ,43. 

A religions office ia not liable to attachment. 6 M. 76. 

Th« rl^ht of managing a temple or offioiating at the worship conduoted in it and 
r^ghV f at The shrine are not liable to attaohment. 4 A. 81 ; 

6 M 89 ; 16 A. 35 ; 93 M. 231 I 1 O.W.N. 493 ; 29 G. 470. 

The property of a temple oannot be sold away from the temple. 6 B. 696 : 16 G, 
399 P.O.; 6 O.W.N. 663. 

- ««« oi nronerty subjeot to a restraint upon anticipation aootuiog duo 

,„e.^hVrro. iadgrrcAnuo. be et.eohea ib . aeo.ee eg.ine.,.he eepe.e.e 
e Tmertfea womeo foseed Ubder B. 8 ot the Married Women’e Pro,erly Aot. 30 


M.378, 

The right of a widow to reside in her husbaud's houae under the Hindu Daw 
osDDOt be attached. 81 M. 600. 



noa. vii] 


ATTAOHMBMT 


211 


Expeotaak olalma under an award or okbecmse oanook be attached. 14 M. I. A* 
40: 7 B.Ii.R. 1S6 P,0. ; 8 B.H.Q. 150; 98 O. 483 6 O.Ii.B. 14 ; 19 G. 384 ; 
20 B.H.O. 339 ; 33 W.B. 314 : 3 B. 540 ; 9 G.W.N. 703 ; 13 M. 447 : 13 O.W.N. 
966<»36 O. 936 F.B. ; 90 0» 693 : 38 O. 13 : 27 C. 38 ; 8 O.G. 409. 

The doors and windows of a bailding oaoDOt be separately attaohedi for they 

disTe no eepaxate exiatenoe as property. 11 0. 164 : 13 M. 618 ; 14 M. 467. 

Ad nnoerkaln right in an unasoetkained property is not liable. 6 M.I.A. 510. 

OBJEGTS OF TRUST cannot be attached in exeontion againet a trustee. 
^3 B. 131 ; 4 A. 81 ; 15 O. 339 : 19 W.R. 937 5 16 W.R. 339 ; 7 W.R. 966 5 B. 
393; 10 B. S95‘: 1 O.W.N. 493 ; SO W.R. 380; 4 I.A. 76 ; 38 0. 674 ; 310. 

1000 ; 9 O.W.N, 9 ; 96 O. 330 ; 6 O.W.N. 663 ; 1 M. 335 ; 14 W.R. 366 ; 6 B.Ii.R. 

617 ; 5 M. 89. When there ie a gift to a son sobjeot to an obligation to perform certain 
eecvioee whioh was imposed as a burden upon him, the son being left in beneficial 
•enjoyment of the property after the discharge of the burden so imposed, the interest of 
the son oootd be attaehed in exeoution of a decree against him. 91,0. 768. 

A bonaa aaoctiooed by a Railway Company to its servants cannot be attached 
.anises it is paid up. 6 A. 634. A decree against a Karnavan in hie individual capacity 
.oannot be executed against the tacwad property^n the bands of his successor as the 
interest of the deceased in the property survives to the other members* 6 fid. 933. 

Bale proceeds of property In the hands of an auctioneer in a decree against him 
-cannot be attached exeoept to the extent of his oommiesion. 93 A. 135; A.W.N.(190l) 30. 

A policy efieoted by a married mao to favour of bis wife governed by the Married 
Women’s Property Aot is not liable to attaohment. 37 B. 471. 

The mere fact that a trustee in carrying on the bueinesB of a trust had rendered 
.himself personally responsible for tbe bueinese debts would not itself give creditors a 
right to proceed agaiost the trust property. The trust property is liable only 
(1) il tbe debt was ioouered in tbe regular course of troste : (3) tbe trustee had a 

.sight to be indemnified from the trust property to tbe extent of tbe claim, and f3> tbe 
creditors were entitled to etaod in the shoes of tbs truetee in respeot of tbe indemnity 
and to be recouped out of tbe trust estate. 38 O. 674 ; 35 0. 310, Money payable to 
sardats as the wages of coolies are not liable to attacbmeot in execution of a deoeee 
against the eardar. 10 W.R. 149. 

Life Interest of a judgment-debtor in certain property in the hands of the trasCeee 
is not liable to attaohment, 13 M. 350. A pact of tbe mortgage money deposited by 
tbe mortgegoe with the mortgagor for the marriage of tbe former’s daughter oannot 
be attached in execution ol a decree against him. 7 P.Li.R. 1905. The transfer of a 
religious office to a person not in tbe line of heirs though otherwise duly qualified ie 
not legal. 6 M. 76 ; 3 M.B.O. 380 ; 7 M.H C. 310 ; 1 M. 335 ; 3 O. 347. The Asthan 
peopert 7 is not liable to be attaohed and sold in ezeoution of a personal deoreo 
obtained against the mabant. 61 I.C 757»8 O.L.J. 310. 

IF BY ARY LAW PROPERTY IS MOT LIABLE TO ATTAOHMENT, IT 
GAMMOT BE ATTAOHBD. 30 M. 378. 

Occupancy rights ace not saleable in Bengal. 36 0. 737 ; 94 C. 355, 

Ooeupanoy rights are not saleable in N.W.P. 38 A. 696; 39 A. 337. 

Land of an agclenltnrlst oannot be sold in exeoution of a money decree but 
nan be attaohed. 8. 16 of tbe Land Alienation (Punjab) Aot. 
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Hereditary Village Officers lot, III of 1895-— When the prohibitioo against 
atiaobment and sale oi lands have been ooneiderationa of publio polio; in view, saolr 
prohibit ion mueb be deemed to be absolute and it deprives Courts ol all powers of 
attaohing and selling such lands serving as emoluments for Village Officers under 
8. 6 ol the above Aot and euoh a decree is ultra vires. 98 M. 94, 

Crops growing oa the Inam service land in a Zamindati are not liable to 
attachment in exeoation o( a decree against tba village servant oonoerned under the 
Hereditary Village Officers Act 111 of 1896> 98 M. 499* 

Agra Bent Act, Xll of 1891. — B. 9 of the Aot Iccbids the sale of a right of an ex* 
proprietary tonant in a bolding in exeontion of a decree ssaiost the tenant. The 
purohaeer of suoh a right acquiree noshing. A.W.N. (1906) 163. 

Tosh Qaas Haq is not liable to attaobment under Bombay Aot VII of 1887. 33- 
B. 966. 

There ia nothing in S. 99, T.P. Act. to prohibit the attachment of mortgaged 
property. 31 33 ; followed in 11 0.0, 931. 

A Court has no )uriedietioo to sell land in contravention of the terms of S. 80 of 
the Oadh Laws Act XVIII of 1876 and if it does so the pucohaeer acquiree no title. 
8 0 0. 409. 


A portion of a tenure oaonot be sold for arrears of rent. 19 C.L.R. 398. 

Tbe euperatruoture of a house belonging to a bhog in a Bhogadari Village is 
exempt from attachment under tbe ptovisione of the Bbogaderi Aot V of 1869. 91 Bt - 
683 P.B. 


Pensions.— Pensions under the Pensions Aot are exempt from attachment with* 
out the sanation ol the Coileotor. Before the Pensions Aot, they were liable to atlaoh' 
ment. 79 P.R 1867. 100 P.R. 1869. Pension means a petiodioal allowance or 

stipend granted not in respect ol any right, privilege, perqnieita or office, but on 
account of past servioes or partloulac merits or as compensation to dethroned prinoee, 
(heir families and dependants. 4 B. 439 ; 31 A. 389 ; 94 I.C. 306. A bonus granted 
by the Government is not a pension and is attaobable. 6 M. 979 ; 6 A. 694. A Jagir, 
when in the nature of a pension under tbe Aot is exempt. 197 P.R. 1890; 47 
P R 1893 • 4 P.R. 1894 ; 90 P.R. 1906 ; 17 P.R. 1907 ; 94 I.O. 806. But when a 
mortRaBe decree for sale of tbe pension is passed, it is liable to sale. 36 P.R. 1900, 
Th« mete faot that on previous oooasions the judgmont-debtor did not object to the 
attachment cannot debar him from objecting to the validity of tbe eubsequent attaoh- 
t of pension 95 P-R* 1906. The water advantage rate though not inoluded 
original grant of jagir (pension) is a natural increment thereto, and 
Irrma Dart o! the jtghlt and heuoe is exempt. 96 P.R. 1906. A grant of 
annual wms made by the Government in return for their having by mistake 
r«anmfid certain rent-free land of the grantee is not a pension under 8. 11 of the 
L Ant and is liable to attaobmaDl. 8 Q.W.N. 665 ; 90 M. 153. A right to 

aoe^vo money from Government lor ever oannot be attached. 3 0- 414 ; 19 M. 9fi0. 
flnnh an attachment is good only for a specific amonnk then payable or likely to become 
(ibid) An annual grant made by Government for loss to the grantee lot teanm- 
rng the land i. not a pension and is not exempt. 9 O.W.N. 666. A grant of xsmind«. 
in not a DSDsioD. 90 A. 617. A grant of money or land revenue is not exempt. 6 M. 
r T 139 A Bhikmi ghaittalt tenure held under tbe superior ghatval ia not liable to 
he sold in execution, notate its prooeeda liable to attaobment for eatisfaotioo of the 
r\na from the holder. The inferior tenure cannot have larger inoidents attachsa 
to it than tbe superior. 9 O. 389. A toragaras Hag in tbe hands ol the Mamlatdar 
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4[rAnted to him foz hia aervioea Tendered oeonot oonatitate a peoaion within the mean- 
ing oi B. 11 of the Aot XXIII of 1871. eo aa to exempt from attachment. 4 B. 433 ; 6 M. 
.373 : 5 B. 408 ; 4 B. 487 ; 4 M. 341 : 33 B. 496; 39 B. 480 ; 4 B. 443 note. 

dgta Land Revenne Act.— Under 8. 306 B of Aot XIX of 1873 property 
- nnder enperintendenoe of the Ooort of Vi^arda ie exempt from attaohment* 

hot not the property and rente of the property nhioh may aoorne after the release of 
the oorpae from euoh aaperintendenoe. 94 A. 186 ; 93 A. 364. 

Ondb Land Revenna Act, 1876 —Where a dieqnalified proprietor, while hfa 
property wae uodee the manegemeot of the Conti of ^^arde, contraoted a debt, for whioh 
the oreditor obtained a decree against the reproeentativee of the debtor alter hie death 
it wae held that the ptovieione of B. 174 of the Act barred exeoatioa of the deoree 
againat the property which at the lime the debt waa oontraoted was noder the auperin* 

. tendeoea of the Coart of Wards. 4 0.0, 98. 

An allowanoe fixed under Bombay Aot XI of 1843. ie exempt in the hands of the 
-Oolleotor or other diebacsing officer. 10 B.H.O. 400. 

Land Aoqoleltion Aot.— Oompeneatton under* the Hisod Acquisiiion Aot in the 
haads of the Collector allowed to the mortgagor oannot be attached. 16 A. 79. 

Trees whioh form part of an ex-proprietary holding oannot be sold in execution 
of a deoree. Trees forming of an ex-proprietary bolding oan be sold. 33 I.C. 707*14 
,A.Ij 3 344. 

Bnodelkhand Land Alienation Aot. 1908. — Under this Aot the land of an 
agtiouUoriec 18 not liable to aale in exeoutioo of a money deoree. 1996 A. 339*93 
I.O. 1090. 

Indian Marine Aot. — The olothee, equipment, and arms of a person subject to the 
Indian Marine Aot, are exempt from attaohment, (8. 8t of the Act XIV of 1887). 

A heritable but a non transferable lease granted by a Settlement Court In 
/Ondb oannot be sold to exeoution of a deoree foe money. 1995 O. 701. 

Property of a married woman.— When property is devised to a married woman 
80 as to be absolutely for her sole use and benefit and free from the ooDtrol. debts and 
liabilities of her husband and a peteoo purohased it in execution of a decree against 
the husband aa his property with notice that she claimed it as her separate property. 
The purohaser could not obtain to it a title as against the wife, 1 A 772. 

A Testing order in inaolvenoy deprives the owner of hie saleable interest in the 
property, 33 O. 359 i 6 O.L.R. 60. 

A mere right to appeal is not liable to attaohment. 15 W.B. 34 ; 331 : 7 W.R. 
311 ; 6 W.R. Mie. 14 ; 3 W.R. Mie 16. 

A mere right of salt cannot be attached. 14 W.B. 159 ; 9 C. 695 : 6 H.W.P. 95. 

A right of action ia not liable to attaohment. 3 W.R. Mie, IB. 

The pre'-emptlon money, deposited in oourt oannot be attashed before the final 
deoree in the pre-emption suit. 36 A. 90, 

Baoohotra. — The income of panobolra ia not covered by B. .60. 73 1,0. 938« 
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Provided that the following particulars shall not be* 
liable to such attachment or sale, namely : — (S. 60, proviso),- 

CL, (A). — The necessary wearing apparel, cooking vessels^ 
beds and bedding of the judgment-debtor, his wife and 
children and such personal ornaments as in accordance with- 
religious usage cannot be parted with by any woman. 

OcDamentQ on the percon o(a Hinda wife forming part of bet stridbanam cannot 
be attached in ezeoution against bet bueband, 8 B.H.O, A.C. 139. Neoeeaary wearing 
apparel is not liable to attaobmeot. 9 B.H.O. 373, The Mangalsutrot a neck ornament 
wfatoh ie worn by a Hindu married woman during the lifetime of her buebaod without 
ever removiog It cannot be aitaohed. 9 B. 106, The ezemption ie ooofioed to such 
oinamenia ae by religions usage cannot be parted with by any woman. The debtor'a 
property found in the Zenana is not protected. 17 W.R. 86. 

CL. (B».— Tools of artisans and where the judgment- 
debtor is an agriculturist, his implements of husbandry and 
such cattle and seed grain as may in the opinion of the Court 
be necessary to enable him bo earn his livelihood as such 
and such portion of agricultural produce as may have been 
declared to be free from liability under the provisions of 
section 01. 

The fodder is liable to attachment whether in whole or in part. 99 P.R. 1904 ; 
89 P.R« 1907, Tbe court must ezprces an opinion that the cattle sought to be ezempt* 
ed are neoeeaaty lot the debtor to earn hie livelihood. 83 P.R. 1907 : 93 P.R. 1904 ; 
66 I.C. 69= 13 8.D.R. 310: IOC. 39; 18 W.R. 464. The Madras High Court has 
ruled that this clause applies to indigent sgricuUnriets. 96 1.0. 117, For musioal- 
inetruments. See 38 I.C. 414. When an agtiouUuriat claims ezemption of hie cattle 
from attachment, the court must inquire if they are necessary to enable him to earn 
hislivolibocd as an agrloulturiat. The fact that the cattle have been pledged as 
security for a debt will not avoid tbe operation of this clause. 61 1,0. 777 (A.). 
ArtielcB Buob as a obarek, a kadhai. and planks of timber, used for making jaggery are 
implemeota of husbandry and hence are ezempt from attachment. 66 I.C. 416 ; 81 
1,0. 679. Under B. 60 (6), O.P. Code, seed grain and cattle of agrioalturist are not 
absolutely free from aitaobment. The section is only intended for the benefit of indigent 
BgrioulturietB and on attaobmeot of such cattle and seed grain is perfectly valid special- 
ly when the judgment-debtor is able to replace them without much inoonvenienoe. 
36 I.C. 117 " 1 L.W. 619. A sewing machine ie exempt under this olauee, 66 I.C. 
416= 19 H.D.R. 33 ; 1899 P J. 989. An oil mill eel np on a teli'a premises is not a 
tool and is not ezempt from attachment. 1083 P.J. 937. 

OL. iC;. — Houses and other buildings (with materials 
and the sites thereof and the land immediately appurtenant- 
thereto and necessary for their enjoyment) belonging to an 
agriculturist and occupied by him. 
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The exempkioo eztonds to agrioaUniiata and the bouaea aotaally ooanpied by 
tbaiD toe tbe pntpoeea of agtioaltare. 13 B. S63 : 66 P.B. 1909 « IS O.P.It.H. 80 ! 69 
P.B. 1903 ; 33 A. 136 ; A.W.N. (1888), 164 ; 13 A.Ei.J. 846 ; 7 B. 630 ; 7 Bom. Ij.R. 
686* The exemption extenda aftez the death o( tbe ageionltariet to bia son oc tepte' 
aentative oooupying the boose in good faith as an agtionltuziat* 7 B. 590 ! 13 B. 363 
13 O.P.Ii.B. 30 ; 69 P.R. 1903, A town zeaidenoe of an agtionltueiat ia liable to 
attachment. 7 Bom. £i.R. 685. 


AgriooUarlat.— An ageioulturiat denotes a hasbandman, who makes bia livelihood 
by tillage. It does not mean a mere owner of land, 86 I.O. 700 ; 47 P.R. 1897- 
It extends to all peraons engaged in the onltivation of land. 41 B. 476 5 87 1 0. 664“ 
1936 A 433. When a judgment. debtor is a Zimindac aa well as an agrioultneiet, be 
must show that the main aonroe ol bia inoome ia derived from onltivation and that 
be ia an agrioultueiat in the strict sense of the term. 40 I.O. 644“16 A.Ij.J. 640-; 
19 I.O. 136—11 A.Ii.J. 437 ; 36 A. 307 *, 36 I.O. 349“30 O.W.N. 874 ; 88 I.O. 643“ 
36 P.I^.R. 463. The party alleging that he ie an egrioultuiiat mast piove that he 
earoe hie livelihood wholly or ptinoipally by agrioultute or that he ordinarily engagea 
pereonally in agrioultural labour. 1933 Bom. 13. A judgment-debtor ia not an 
'ngrioolturiet under thie olanse when hie only aonroe of living is not by cultivation. 
He ie not entitled to any exemption under tbe seotion. 63 I.O. 681 (0.). In deter- 
mining whether a house is exempt from aitaobment under thie olanse, tbe 
requirements of the agrioultniiet must be judged not with reference to the nnmbet of 
tbe buildinge wbiob he has kept in reoent years, for be may have been eublettiog a 
portion of the land within recent years) bat with reference to tbe pcseibility of bia 
onltivating the whole of the area himself. It is not neoessary that tbe boose 
proteoted from attaohmenl and eale should be the dwelling honse of an agrioulturist, 
provided it ia oooupied by him (or agrioultural purposes. 15 N.Ii.R. 83 — 51 1,0. 139 I 
14 A.D.J. 340 An agcioaltuiiet does not oease to be an agrionlturiat merely because 
he itansfere bia land by lease or mortgage. He still oontiouea to be an agcionlturiet 
and tbe property ia proteoted from attachment. 66 I.O. 481 — 16 H Ij.R. 81. 69. An 
agrioulturist may make a valid mortgage of hie house, there being nothing oootrary 
in 8. 60 i and alter a decree on a mortgage the bouse may be eold in execution 
and tbe jadgment'debtor ta not entitled to object to tbe eale on the ground that it ie 
exempt from attaobment under ol. (e). 46 A, 499 1 9 I.O. 836,-636 ; P.£j<B. (1900) 
357 : antra in 4 B. 36 where it ie held that eooh a property may be exempt under 
the ol. (e). The exemption does not extend to a deoree on mortgage of the house 
not appurtenant to the bolding. 4B. 36; I P.R. 1889 ; 34 A. 36 F.B. ; 1881 P J. 
314. Tbe ooDtracy view ie taken by the Calcutta High Court and held that euoh a 
bouse is not liable to attaobmeot and eale. 61 1.0. 663 ; see also 13 A.Hj J. 840. 
Thie exempticn is subjeot to 8. 60 (3) (a), and therefore doss not extend to decrees 
for rents lor euoh houses. 4 B. 439. When a judgment-debtor gave oonsent to the 
sale ol hie dwelling house in execution in default of paymtnt and it was inoorporated 
in the decree, be is barred from objeoting to the attaobment. 34 O.W.N. 575 — 57 l.Q. 
343. The only house of an agrioulturist ie not liable to attachment and sale in ineol- 
veooy. 73 I.C. 338. A judgment-debtor who is admittedly an agrionlturiat 
does not oease to be so merely because be baa turned to be an Akali, eo ae to 
render the bouse oooupied by him liable to attaobment in exeouiioa. 7 Ij. L.J. 96. 
Tbe term “agrionlturiat'’ means etimologioally one versed in agtiouUnre but ia not 
need io this sense in ol. (e). It is used to denote a person making bia living by tilling 
the soil. It does not nooesearily mean only a person who works with bis hands. It 
means and inolndes a email bolder of land who tille the eoil and onltivatee it. A targe 
landed proprietor, even though his sole iooome is (tom land is not an agrioultorist 
wllbin the meaning ol ol. (e). 1936 M. 350 — 49 M. 337 ; 13 B, 363 ; 7 B. 630, 
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Site! ace also exempt. This was not so andez the old Code. 59 P.B. 190a : A.W* 
N. (1889) 13. If the jadgmeot-debtoz allowed the aaotion of hie hoaee to take place 
without objection, the sale becomes oonolaaive between the parties and the jadgment* 
debtor oould not object on the geoQod that the bonee was ezemot andee ol. (0) in a salt 
tor aotnal poeseseion by the purobaser. 40 A. 8B0. The house of an agrioultaziet whtob 
is appQctenant to hie boldiog ie exempt. 33 A. 136. A vacant site need by an agel* 
oultociet for storiog menace and fodder with no building ezeoted thereon does not oome 
within the purview ol this olauae. 31 P.D.R. 1917 — 39 I.O. 376. 


Barden of proof.— Tbe onoa of proof lie^ on tfae debtor to show that be has a right 
to this exemption. 38 B. 125 ; 37 B. 415 i 36 Ai 907. When a Zemindar in poeseseion 
has made out a oaae prima facie aod the jadgmeot-oreditoc aCtaohes a ryot's homestead, 
tbe onus of proving tfae liability of tbe tenure to satisfy the debt is on the latter. 5 W« 
R. 333. When a Zemiodac loat bis proprietary rights and beoame an ex<proprietary 
tenant aud bis heirs alao acquired ocoupanoy rights and continued to live in the house 
and mortgaged it ; held that the bouse was saleable in a decree 00 tbe mortgage and 
that the mere fact that the mortgagor was a oultivatoc aud lived in tbe house was 
inauffioient to prove that tbe house was appuctenaut to tbe holding. 13 A.L.J S16 
— 30 I.O- 549. Tbe bouse of an ex>proprietary tenant is not exempt. A.W.N* (1883) 
13. A bouse in which the jadgment-debtoe oultivatoc resides as well aa tbe bouse io 
wbioh he keeps the implemenfa of agrioulture ia exempt. 14 A.Ij.J. 940—33 I-O. 737. 
A homeatead io tbe town of Oomillab ie not liable to attaobment and sale. 1 I.O. 363— 
13 C.W.H, 541. A bouse in a town belonging to a family which lived by oultivation 
is not appuctenant to agricultural holding. 46 I.O. 646- An unuaed khurli is liable to 
attaobment in execution of a decree. 65 P.Ri 1909. Even though an agrioulturist has 
two other bouses on his land expreeely meant to be used for agrioultural purposes, bis 
bouse in a oity where hs apeods his nights and beings his cattle every night from bis 
land ia exempt under thin olause. Tbe wcrds occupied b;” mean ‘‘lived in by or used 
for egrioultural purpcsea by. ’* 1996 L. 380- 93 I.O. 769. 


OL. (D).— Books of account are exempt. 

3 B.H.O. 0.0. 49 ; 3 N.W.P. 334. 

Books of aooount may be attached to prevent a judgment. debtor from making 
away with his books aod defeating a decree-holder when exeontion is applied for by 
attaobment of debts. 3 N.W.P. d34« 


OL. (B).-A mere right to sue for damages. 

14 W.R. 163 : 14 M I.A. 40 P.O. 1 3 W.R. Mir. 18 ; G N.W.P. 95. 

Mesne profits are in tbe nature ol damages. It euoh a right ia sold in execution 

prooeedings. (be auotion-purobasec has no right to sue on that basis. 9 0. 695. A 
right to improvements of a tnulgani tenant cannot be attached. 36 M.L. J. 93. A right 
to see for damages arising out of a breach of oootraot ia not a debt within tbe meaning 

of O. 91, r. 46 aod is not attachable. 78 I.O. 409. The mere right to sue for damages 

in the caee of a bankrupt is reetrioted to damages arising from bodily or mental 
suffering or injury to person or reputation. 76 I.O. 657. A decree may be attached. 15 
W.R. 84. A rrgbt to appeal oaoDOt be attached. 3 W*H. Mia. 16. The right of a 
mulgani tenant io Booth Canara, to improvements oannot be attached. 48 I.O. 706 — 
(1918) M.W.N. 887. 
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OL. <F).— Any right of personal service. 

A vrifi is tk eight to reoeivs osrtsin emolamsnta as a rewatd loe psesoaal ssxvtoe 
sod is exempt. 23 B, 181. Apadhikasama vriti ot the Godavari io Nasik is exempt. 
10 B. 395. Jotith «r42i is exempt. 12 B. 366. Mahabrahmin vriti is exempt. 16 W.R. 
171 : 41 A. 656. Oo appeal from 43 1 O. 650 ; 39 A. 196 ; 10 G. 73 ; A.W.N. (1889) 169 ; 
10 B. 39S : la B. 366 ; 93 B. 131 : 6 B.H.C.B. 137 ; 9 B.H.O R. 99. It is a right to 
officiate as a priest at the funeral oeremooy of Hiodue dying vsithln a partioalar distriot. 
(i54i). The right of a ahebeit to worship idol is exempt. 5 B Ij.B. 617 : 14 W.R. 966 ; 
16 W.R. 339 ; 6 B.Ei.R. 727 J 7 W. R. 366 ; 6 B. 300 ; 17 O. 567 ; 6 M. 76 ; 5 B. 399 ; 
6 B. 398 ( 33 B. 181. (Conttd iu 6 B. 596 aad 16 C 339). It the property ie bequeathed 
to an idol with the surplus iuoome to go to the (emily of the deceased, the iotereet iu 
suoh BUcpluB of the repceeealatives of the deceased is liable to attaohmeut. 6 I.A. 183 
P.O. Ad archaka’a office is exempt. 4 M- 391. A Gbatwali tenure ie exempt. 39 O. 
1010. Birt Jijmani is a nghi: to peceooal sereioe aod exempt. 41 A. 656. A vriii 
oan be sold if a decree of Court expressly direote euob a sale. 8 B. 186, Id the case of 
a private endowment an alienation of a sbebait’s office mads with the ooneent of the 
whole family and for the benefit of the endowmeat would be valid. 17 C. 667 ; 33 B. 
131; 34 0. 8)8. The jairi bahia of a Gayawal are not attaohable and ealeable in 
exeeatioD. They ate merely entries as to the names and addresses of the pilgrims who 
deal wish the Gtyawtl and represent the olaim of the jadgmeot-debtoe to personal 
service. 3 Pat. L.T. 603 = 68 I.O. 944. A stoasfhtnachsftu service ioam land burdened 
with the perfotmsDoe of service of a publio nature oaonot be attached and alienated 
under B* 6 (h) of the T.P. Aot, 45 M. 620. A private alienation of a vriti is not 
absolutely prohibited. 23 B. 131 \ 8 B, 186. If the surplus profits of a ebebaitehip be 
sold to tba next ehebait. bis right to suooeed to the management would be unaSaoted by 
execution prooeedioge during the lifetime of the predeoeeeor. 7 B. 188. The iotereet 
of a servant of a temple in laod which ha held as remanecation foe biseervioes is liable 
to attachment. 6 B. 696. A future perquisite on aooouat of offering or bhog to the 
deity is not liable to atiaohment. 66 I.C. 176= L Pat. L T. 75 ; 42 I.C 390= 136 P.Ij. 
R. 1917 : 4 A. 81 : 39 C. 470. 

OL. (O).— Stipends and gratuities allowed to pensioners of 
the G-overnment or payable out of any service family pension 
fund notified in the Gazette of India by the Governor 
General in Council in this behalf, and political pensions. 

This olau€e doea not exempt private peoaiODa or those payable by a body other than 
OoveromeDt. A peneioD payable by a Uaiveraity doea not fall aoder thie olauae. 76 
IsOd 945. 

Gratnity is a bonua allowed by Goveromeat to ite aervaots in oooaideratioo of paat 
aervioea and ia exempt from attaobmeot. 6 A. 173; 5 M. 272^ A grataity aaootioaed 
in favour of a Railway employee eubaeqaent to let July 1883, but not yet baoded over 
to him by the Distriot pay-master is not liable to atcaohmeot. 6 A. 634 ; 6 Bom. D. 
R 464. 1 bonus when paid may be iraosfetred like any other thing. 6 M. 379 ; 6 A« 

173 ; 18 0. 316 (P.Cs). 

PolUloal PensloaSf— Btipende allowed to members of the Myeore family are 
polttioal peoriooes 7 W.R* 169e Stipends allowed to the desoendants of tba Nawab 
of Carnatio are polttioal peneiona. 4 M H CrR. 377. Btipeads allowed for the benefit 
of the members of the family of the late king of Oadb are similarly exempt. 
18 O. 3L6» Pensions allowed to oivil or military offioera or to a Veomiadar foe 
seevioea are suoh pensioos. 6M.H.C«971: 36 M» 69. Stipends allowed to the 
membeci of the last reigning family of Ceylon are exempt. 36 M. 438 «. 

36 
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All paDBioQB (peiiodioal payments o(' money) o( a politioal nataie payable 
diieotly by the Government of India ate exempt, 31 I.O, 806 x 31 A, 383 ^ 
18 0.316; 36 U. 433; 18 G. 316 P.O.: 36 A. 6L7; 6 B. 349. The obataoter of the 
peoaioQ remains oaohanged so long as it remaioB anpaid in the hands of the Govern* 
meat. 36 M. 69 ; 13 O G. 333 ; 6 H. 0. 371 ; 1 B, 375 ; 17 I. C. 181 ;.18 M. 187. 
Pensions granted by (be tailrray company to their eeevanta are not politioal pensions. 
60.L.B. 19. A Government Sanoad purported to grant the talake of a certain Pargana 
together with all lands oultivated or ooonltivated to one K foe life as revenue free 
jagic by way of maioteoanoe and went on to say that after the death of E the said ilaqa 
will ooDtinue to stand to the names of hie children and grandohildreo as a petma* 
nenl Zamindari aeaeesed to a light amount of Jama, held that the grant to E was of 

land, rather than of revenue charged on the land and was not a political pension. 33 

0. W. N. 577 P. O, Toe word psnsion is used iu the aenee of periodioal allowanoes or 
stipends granted nor. in teepeot ot any right, privilege, perquisite or ofSoe, bnt on aooonnt 
of past Bervioea or pattioular merits, ot as oompensatijn to dethroned Priooes, their 
familiee or dependants. 4 B. 433 : 6 M. 373 ; 90 M. 163 ; 31 A. 383 ; 16 B. 731 ; 31 M. 
106: A.W.N. (1903) 161; 36 A. 617 ; 8 O.W.N. 666. A samiodari Mautuai holding 
flubstituted lor a politioal pension is not Buoh a pension. 31 A. 383. The word pension in 
B. 11 of the PeoBiooB Aot and 8. 60 (1) (pi, O.P. Code, implieet periodioal payments ot 
money by the Government to the pensioner in the manner pteeotibed by 8. 8 of the Aot. 
When aa a return for good ecrvioee land was granted onoo lor all under a eannad by 
the Government the grantee took the proprietary right in the sabjeot of the grant which 
was traoelerable and attachable. 36 A. 617 ; 30 A. 163 ; 3) A. 363. A grant ol land 
by Government lot politioal servioes to a pereoo aa an absolute restate in the property^ 
to hie deeoendants ia not a politioal peneion. 36 A. 318. Certain ebaces out of certain 
revenue given by the G jvatoment to the members o! a oertain family are not peneione 
within the meaning ol Peneions Aot and not exempt from attaohment. A.W.N. (1900) 
161. A todaoaraa ie not a peneion, but the life interest ol a judgment-debtor in it 
may be attaobed. 10 Bom. L.R. 1201 ; 4 B. 433. A pension awarded by the deed ol 
Trust on the part ol Muhammad Ali 8bah. King ol Oadh is a politioal peneion and 
cannot be attached. 1 0.0. 170. Peostonj payable by the British Geveroment only 
are exempt. A sum ol money paid as a charity allowaooe oui ol the re^anuee ol 
Mamdot estate may be attoohed. 68 P.R. 1884. A Jagir when a pension ib not 
liable to attaobmenl in the handa ol the eaooeasor of the judgment-debtor. 9 O* 187 
PC' 10 C 677 ; 9 B. 198 ; 5 Bom. L.R. 999 ; 34 C. 753 ; 137 P.R. 1890 ; 4 P.R. 
189^' 90 P R 1907 ; 17 P.R. 1907 ; 93 P.L.R. 1904. Income from jagir is not 
exempt. 57 P.R. 1984 ; 133 P.R, 1888 I 47 P.L.B. 1893. When a mortgage deorec- 
lor ealeol a jagir ie passed the liability ol a jagir to sale depends on whether it la a 
peneion ot not under ol. (p). 35 P.R. 1905. A judgment-debtor who baa pledged hie peneion 
in security ol hie debt is allowed to avail of the pioviaione ol this olauae. A.W.N. (1881) 
147 ; 1678 P. J. 171. When money has onoe paased from Governmaot to the payee, 
it ie’)iabl6 to attaohment. 13 0.0- 333. When the pension money has virtually be- 
come the property of the judgment-debtor and ie lying in deposit in the Government 
treasury at bis oall, it is not exempt from attaohment. 79 P.R. 1867. Penaions 
granted by the Bank ol Bengal are not exempt under this olauae. 6 C.L.R 19. 
Arrears ol uiasifeu allowance which aoorued due in the lifetime ol the wnsifcudar are 
not liable to attachment in the bands ol the heirs ol the deceased. 49 I. 0- 611. A 
sam of money payable by speoial arrangement to the judgment-debtor ont of the 
iooreased revenue from family estate formerly held upon an •' ubari ” teunre ie not a 
nenaion AWN. (1903) 161. A hereditary right to an allowanos payable annually 
from the melwaram of an estate is not exempt nndet thie clauee. 30 M. 379. A 
grant of land for politioal ooDsiderations for life to the grantee and as an 
eetate to hie deeoendants is not a peneion and la not exempt. 36 A. 318; 47 I. . 
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63S*9a O. W. N. B77. Wbete a peneioD is made liable ondee ihe terms of a decree, 
the jadgment'debkoe cenoot conteDd in execution of the decree that the peoeion ie 
exempt from aktaohmenk and sale. 89 I.O. 364*1996 n. 663. 

The stipends and grataities payable by the undermentioned Family Pension Funds 
ate declared exempt from attachment oe sale in execation of a decree of court of law. 
(1) The Bombay TJacovenanted Barvioe Family Peneion Fund. (9) The Bengal Unoove- 
nanted Berxioe Family Pension Fond. (81 The Bengal and Madras Service Family 
Peneion Fund. 

[Bee Gazette of India, 1909, Pt. I. p. 6], 


oii. (H).— Allowance (being less than salary) of any public 
officer or of any servant of a lailway company or local 
authority while absent from duty. 

These are exempt whether before or alter they ate actually payable (Explanation 
to 8. 60.1 The raliog 6 M. 179 which exempted only a moiety of the ealary of a 
pablioofQoer drawing half pay on sick leave is no longer law now, 

OL. (I).— The salary or allowances equal to salary of any 
public officer or of any public officer or of any servant of a 
railway company or local authority while on duty, to the 
extent of — 

(i) the whole of the salary where the salary does not 
exceed forty rupees monthly ; 

(ii) forty rupees monthly where the salary exceeds 
forty rupees and does not exceed eighty 
rupees monthly, and 

l^iii) one moiety of the salary in any other case. 

The salary may be attached when noc exempt even in advaooe. 6 M. 179 ; 6 C. L R. 
19. A Britieh OfiBoet in the Indian Army ie a public offiaet within the meaning of 
B. 3 (17), O. P. Code, and hie pay ie liable to attaobmeol under 9. 60. ol. (i). 39 A 808 J 
43 B. 716. A Kbot 19 not a public offiosr. 13 B. 673. An offioec of the Indian StaS 
Corps ie a public offiaet within the meaning ot the ol. (h). The pay of such officer is 
liable to aktaohment. 24 C. 103 ; 95 M. 402. The pay of the offieet of a Regular Force 
18 nokliable to attachment. 24 O. 102 : eonlra 69 P. R. 1867. The ealary of a railway 
employee may be attached. 10 W. B. 447. The salary ot an insolvent is governed by 
these rules. 40 A 213 ; 18 O. W. N. 1063 = 91 I.C. 960 ; 38 I.O. 410. The salary of a tele- 
graph officer which has become due may be attached . 18 W .R. 196. Similarly the salary 
of a peon under the service of a Mamlatdai under the Government may be attached. 7 
B.H.O.A.C. 110 ; 21 M. 393. The salary may be attached at or about the time when tbe 
agent of the disbursing cfnsee goes to hand it over to tbe railway servant. 7 C.W N. 821, 
The portion ol the ealary wbiob ie exempt is not liable to attachment even after it is due> 
BOB 8. 60 (2). Under the old law it oould be attaobed aa a debt after it had become 
due. 91 W.R. 146. Tbe official emolnments of the offioiating hereditary cffioer is not 
liable to civil prooesj in tbe bands ot tbe Oolleotor. 10 B.H.Q, 400 i 12 O.C. 328. 
B. 60. O.P. Code, provides that nothing in that aeotion affeote the Army Aot. 1861, 
benoe tbe aktaohment ot ball the ealary which does not exeoed Re, 40 of a judgment- 
debtor BUbjaot to military law ie legal. 9 M. 170. Under the Oode ol 1869 tbe whole 
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of BQOh salary was liable to attaobmeot wbeo it beosme dae. 7 B.HiG.B. 110. It is 
DO reason lor exemption that the debtor was a Enropean and hie pay was oot 
large enough to admit of hall of it being attached. 40 A. 318. An Honorary 
OommisBioned Offioac employed in the Indian Sabordinate Medical Dspartment ia a 
public officer. 33 1.0. 935 — 17 0.0. 99. The salary of a private eervant U not exempt 
from attachment. 31 A. 301 ; 31 M. 393. The pattioulara mentioned in this olaaae 
are exempt whether before or after they ate actually due (Explanation to the aeotion) 
The pay of an Army Asiistant Borgeon who ie a warrant officeti under the Army Bego* 
lation ie exempt from attachment in exeoation of a Oivil or Reyenae Oonrt decree) 
whether the Aseiatant Burgeon was reoraited aoder Britieh oonditiooB or in India. 
89 I.O. 883<-L.R. 6 A. 536 OW. 

OL. (J).— The pay and allowances of persons bo whom 
the Indian Articles of War apply. 

Tbo pay of an offioet of a regular foroo oc of a aoldiet is exempts Tbe lodian 
Arkiolea of War apply ooly to aoldieta aad followete of ibe Native Acmy« 1 A* 790 ; 
7 NiW»P. 331. A ooa^oomoiissioQed offioer ia merely a eoldier and ia not an officer 
within 8« 136 of the Army Aot and therefore fate pay ie uoder 8« 111 of tbe Act exempt 
from attaobmeot in exeootioD of a deoree of a Oivil Qouct, 43 I.C 90** 11 Bue* 

130. When however it baa been eo attached and 8old« there cannot be an order for 
refundiog the eames 88 B. 667s The partioulacd mentioned in (bia olaaee are exempt 
whether before or after they are aotually payables (Explanation to the eeoiion). Tbe 
Indian Artiolee of Wat must now be regarded aa referring to Army Aot, VlII of 1911« 
and ae an Army Aeeietaot Bargeco ie included under 8. Army Aoi, aa warrant offioer 
hie pay te not attachable even if he ie recruited in India. 1936 A* 193 (3)^89 IsOs 8S3. 


OL. (B)— All compulsory deposits and other sums m 
or derived from any fund to which the Provident Funds Act 
1897 , for the time being applies in so far as they arft declared 
by the said Act not to be liable to attachment. 

B. 3 of tbe ProvideDt Funds Aot, 1897. definea the " oompulaoty deposita ” aa a 
snbeoription which ia not repayable on tbe demand or at tbe option of a aubectiber ot 
depoaitoc and inoludos any ooattlbutions which may have been credited in reapeot of any 
interest or inoremeot which may have aoouted or each subsoriptioo or deposit under 
tbe rules of the Fund. Compulsory deposits made bj railway servants under the Aot 
are exempt. Bo long as the deposit remains on the hands of tbe railway company it 
letatns the oharaoter of a oompulsoiy deposit. 39 B. 359; 98 C. 641 ; 9 M. 309. 
A deposit in a Provident Food which, so long as tbe subsotiber was in service, was a 
oompulflory deposit within tbe meaning of S. 2 (4) of tbe Provident Funds Aot. does 
not become attachable by a creditor the moment the subscriber retiree ircespeotive of 
whether it has been drawn out or not. 45 A. 654. Compulsory deposits made in a 
Btate Railway Provident Fund by an officer of the railway during hia employment ate 
not liable to attachment in execution of a money decree against him, even though be 
bae oeaeed to be in the eetvioe ot the Railway at tbe time of execution. Tbe rules 
regulating the General Provident Funds do oot apply to the State Railway Provident 
Fund. The fact that the deposits became repayable to tbe officer alter he left the 
Bervioe doea not remove them from tbe category of compulsory depoaits. 60 0. 347. 

A oompulaory deposit is a deposit wbion goes into the fund aa a compulsory depoBit 
within the meaning of 8. 4 Hi of the Provident Funds Aot and ia at that date reoeiveu 
and olasaified ae auob and so long as each a depoeit subsists in the fund, it aoottnues 
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to be oompalsory dapoeit ittaopookiva of kha faofc that ifc ia liabla to witlidfawal op the 
death or ratiremenk of the depositor uoder r. 93 of the Rulea ooptaiaed in Appeodix 
I. Valame II of ihe Skate Railway Oo-operakive Oodo. A oompuUorj deposit inaladea 
the Bucne depoaibad by the depoaitoc himaelt aod the aoptributiona ia reapeot of the 
depoaita made by the Baitway aod the iotecest oe iooremaat aooioed op them. 83 I.G. 
69-1993 O. B86 : 46 C. 963; 44 B. 673; 80 I.C. 494 — 3 P. 74. The Providapt 
Fond eakabliahed by the Oocporatioo of Caloatka to whioh the proviaiooa of the 
Ptoyident Faode Aot IX of 1897 and afterwards Aot IV of 1903 were made applieable 
by the Iiooel G-sveromeat pokiGoatioo. dated 86h J aly 1903( is not liable to attaohmeat. 
36 O. 641. Money depoeited under rules of the Oompaoy in a Provident Fuad oan be 
attached only if the rules allow It. A.W R. (1897) 68. The money in euoh funde ie 
proteoted from attaohmeat by oreditora even after the death of the aubsoriber. 46 Oi 
563. 


CL iL).— The wages of labourers and domestic servants 
whether payable in money or in kind. 

A labourer is a pecson who eaeos his daily bread by pereoaal iaboue or in oooupa* 
tioos whioh requite little or no akill. eck or previous eduoakion. 5 B. 133. lob workers 
(eplDners) at a mill ate laboucera. 6 B. 133. Wagea of oooliea in kha hands of a aacdac 
ate exempt. 10 W B. 149. Similarly wages of domsakio aecvanta ate exempt. 8 B.L.R. 
914. The wages of a private servant are exempt. 31 M. 393. Under the present Code 
they ace exempt even altec they are payable. Bee Brplanation to 6. 60 (3). Sweepers 
employed by a muniotpality are laboucera aod their wages ace exempt from attaobment. 
1681 P.J. 130. A tomtooi beatec to a temple, if be resides in the temple may be 
regarded as a domeatio aervant. 1881 P.J. 147. 

CL M'.— An expectancy of succession by survivorship or 
other merely contingent or possible right or interest. 

This clause relates to two exemptions : (l> an expeotaooy of suooession by suevivoc- 
ebip, and (3) other merely contingent or possible right. 78 I.O. 831. (1) Expectancy of 
•acoesaion by iarYlvorahlp is not liable to attaobment. 33 B. 984; 6 0.£j.R. 538, The 
interest of an heir expeotaot on the death of a widow or female in possession is not liable 
to attaobmant. 15 W.B, 17P.B ; 39 G. 356 ; 6 W.R. 34 ; 29 M. 120. The eight of a 
son to eocoeed by aaevivoeshtp is not liable to attaobment, 8 V^.R. 353 t 93 B. 984 ; 4 
N.W P. 137, B Jt the interest of a son oe grandson in a Joint Hindu Family governed 
by mitaksbara law is liable to attaobment. 5 A. 430 : 3 O. 19B ; 4 C. 809. The remain- 
der vestiog in a widow is liable to attaobment by the busband’s creditors. 30 I.C. 101 — 
39 M.Ii.J. 546. The ioieceet of a grantee of a life iaterest, a Hindu widow or mother, 
in the usufeuot of oectaio lands is liable to attachment. lO A. 463. A present gift 
with a postponed payment oreates a vested interest. 1936 M. 37L— 93 I.G. 1031. 
(2)Merely contingent or possible right. — The interest of a auooseaful plaintiff in the pre- 
empted property is a merely oontingent right until the payment of the pre emptive price. 
36 A. 333. Toe obanoe ol an heir appacent euooeediog to an estate under Mahomedan 
Law ia exempt. 9 O.L J. 60 ; 63 P.R. 1994 ; 3l B, 165. The tight of a vendor in the 
balance of parohase-money payable on the exeoution of a conveyaooe is exempt from 
attachment bo loog as the oonveyanoa ia not exeouted. 3 A, 13. The life interest 
whioh a jadgmant-debtor would be entitled to in an estate alter the payment of certain 
chargee ia not liable to attaohmeat. 6 M.I.A, 510. Where a person has acquired a 
oertaln right of property on the happening of a oeetain event, it is not a mere ezpeot- 
anoy or other merely oontingent or possible right or iaterest bat an interest capable of 
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boiDg attaohea aad Bold. 13 C. 164 P.G. : 22 Q. 33 : 143 P.L B. 190S : 33 6. 172 ; 
13 A, 439 F.B. ; 17 B. 603 ; 10 0. 109 ; 6 B L R. 636 : 11 O.W.N. 403 ; 9 B.D.B. 
995 ; 30 0- 699 F.B. 4 resaUiog trasfc is no6 a mere expaolanoj or ooa(iogeno 7 . Saoh 
a ttasfe in (ayoat ol a pataon paaaea on his ineolvenoy fco tbe offisial aaeignea and be^ 
oomea veated in him. 1 Bom. L R. 303, Where A sold certain property to B and a 
earn of three lakba was left with the vendee to pay ofi a mortgage on the property, it 
being atipalated that (f the mortgage amonnt turned out leea the balance ehonid be 
• paid to the vendor htii that the interest ol the vendor in the eum of three Ukha in 
the hands of B was a mate oontingent tight and not liable to attachment. 78 I.O, 
881 (0.). The life intereet in the residue property of a testator oannot be attached. 4 
W.R. 87 P.O. Future offerings to a deity oannot he attaobed. 99 0. 470. A vested 
remainder can be attached beoanae it is not a merely oontingent impossible right. 17 B. 
603 ; 18 0. 164 ; 33 M. 179 ; 19 B. 250. Prasanta to ba made to Gayawal oannot be 
attaobed. 19 C. 730. If the khei (oflering to the deity) be in Che nature of a fotnie 
perqoiaite on aooonnt ol the ofiecinga or bhog to the deity, it will be an uooertain 
and indefinite iooome whioh oannot ba attaobed, a prisatly office with emolaments 
attached to it being inalienable, 55 I 0. 176=1 Pat, L.T. 76 (I M. 35 ; 93 M , 97 , 
4 A, 01. followed). 


CL. (N).— A right to future maintenance. 

9 Hey 149 ; 4 W.R, 67 P.C. 

Arrears ol matntenanoe may be attached bat not future malotenanoe. 40 U. 303 I 
6 W.R. MIS. 64 ; 97 C. 38 ; 38 C. 19 5 7 W.R. 3U ; 93 W.R, 497 ; 15 W.R. 188 ; 1 
Hay 583: 30 M.L.J. 361; 19 O.L J. 161; 16 A. 371: 16 M.L.J. 7; 8 W.R. 111.; 
10 B. 349 ; 10 C. 591 : 19 A.L.J. 643; 94 W.R. 6; 6 I. A. 183 P C. ; 47 

OroDaonland allowed to a widow for maintenaaoe are liable to attaohmeot. 99M. 
LJ 204-13 1.0.159. When oertain propottiea are given to a member ot a Malabar 

T«w.d in lieu ol meinteunooe uudar a karar «hieh probibile alieoa.ion ^ 

ot lease, hie iotereet to the preperly ie not exempt Item attaohmeut. 30 M. ^66 ■ >2 C. 
T. J 146- 39 1 0. 578. i deereo lot maintenanoo le a lutute tight and mu be 

atta'ohed.' 6 1.0.879-36 M.L.J. 97 •. 30 M L.J. 861 ! 6 B.L.R 646=lo 
Xre the younger brother was granted a property lor ma.nten.aee under • 
mieo arrived at between the brothore in a litigation and the properly wae not to be sold 
during the liletime ol the elder one it did net amount to a right to maintenanoo 
nndet 8. 60 (m). and the property waa not exempt from attachment. 43 A. 617. The 
Manse oootemplatea the tight ol a particular iodividaal to be maintaioed. It is purely 
Boeteooal right and doee not include an annuity conferred by a will espeoiaMy when 
the allowance is not petaonal but heritable. Putuce inetaimeota of euoh an allowance 
rvwx. rtnf therefore exempt from attachment and a prohibitory order oaa bo passed in 
reBoeot ol auob allowance under O. 91. t 46. O.P. Code. 63 I.C. 851 = 94 0.0. 960. 
The true teet ia whether the intention of the grantor wae to create a purely personal 
iflht to teotive a certain sum of money in the grantee and oonsequootly inalienable, ot 
-Lther bis intention waa to oreate an interest in property, either a fond or an aatate, 
whioh should be treated as alienable property. 7 I.O. 80-19 O.L.J. 146. Lend 

ed to a Hindu widow lor maintananoe with a proviso against alienation ia land 

flhe has no power of disposal and as snob is exempt from attachment in 

10 B. 843, 16 M.L.J. 7, 15 A. 371 , 16 A 

ddq • 9 O w N. 309 ; 19 C.L.J. 146 (contra in 14 O.P.L.R. 114). A heritable right 
tn Loeive a monthly allowance derived from a pereon’a deoeased wife to whom it was 
Isamned in lieu ol Lr share ol landed property ie not a mere right to maintenanoo 
Z not exempt from attachment. 10 O. 691. A heritable annuity granted nnder . 
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will la DOt B zighfc to latare maiDteDanoe and la attachable. 94 0.0. 960. A fa«ate 
right oaa ba attaohed. 9 Haj 149. A heriditary grant o< an allowanoa o( paddy oat 
ol the melwaram of oeetaia land is not a right to lutuce maiDteoanos. 90 M. 979. A 
right to reaciye money oharged apoo property and enforoeable if neaeeaary by sale ia 
not fatnee maintenanoe. 17 1.0. 984^17 C.W.N. 663. An interest taken by a will 
oan be attaobed. 93 B. 1. An annuity oharged on an estate is exempt from attachment. 
16 O.Ij.J. 354. Whanoartain pEoperties ate given to a membar or widow in lien of main* 
tenanoe the intereet of each parson in the property oan be attached. 39 I.C. 576 : A. 
'W.N. (1689) 9. The interest of a grantor to a widow as maintenanoe tor life interest 
oan be attaobed. 10 A. 469. 


OL. (O).— Any allowance declared by any law passed under 
the Indian Councils Acts, 1861 and 1892, to be exempt 
Irom liability to attachment or sale in execution of a decree. 

The partionlars mentioned in this olaase ate exempt whether before or after they 
aie aotaally payable (Eixplanation to the seotioa). 


CL. (p).— When the judgment-debtor is a person liable 
for the payment of land revenue, any moveable property 
which under any law for the time being applicable to him 
is exempt from sale for the recovery of an arrear of such 
revenue. 

PARTIAL EXEMPTION OP AORIoaLTURAL PRODUCE. >-The Local 
Government, with the previous sanction of the Governor 
General in Council, may by general or special order pub- 
lished in the local official gazette declare that such portion 
of agricultural produce or of any class of agricultural produce 
as may appear to the Local Government to be necessary for 
the purpose of providing until the next harvest for the due 
cultivation of the land and for the support of the judgment- 
debtor and his family, shall, in the case of all agriculturists, 
or of any class of agriculturists be exempted from liability 
to attachment or sale in execution of a decree. (S. 61.) 

Trees geaeeally follow (he ooadUioa of the land oo wbiob (bey grow bufc i( they ate 
traasferable by ouBtom they may be attaohed. 5 4.616; 9 A. 88. Staoding OEope 
are oo( liable to attaohmenc, 11 M, 193 : 14 A. 30 ; contra in 36 I.O. 664. 

III.— MODES OF ATTACHMENT. 

ATrAQHHBNT IN CASE OF DEQRBB FOR BRENT OR MESNE PROFITS OR 
OTHER MATTER AMOUNT OF WHICH TO BE SUBSEQUENTLY DETER. 

MINED.— Where a decree directs an inquiry as to rent or 
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mesne profits or any other matter, the property of the judg- 
ment-debtor may, before the amount due from him has been 
ascertained, be attached, as in the case of an ordinary decree 
for the payment of money. (O. 21, r. 42.) 

SCOPE. — This rale ptovidee lor afctaobment in aasee where a final deocee is paeiel. 
Property of the judgraeot-debior may in euoh oasea be attaobed before the final decree 
ie pasaed. 8 W R. 9. The deoree-holder oao attach the property of bia jadgment* 
debtor on acoount ol mesne profits whioh will have to be aaaeaaed bot have not yet 
been aaeeaeed. 16 1.0. 708. An enquiry into the state of aoooante under S* 92, 0»P. 
Code, with a view to aBoerkaiD the liability of the trastee if any towards the troat fond 
is an enquiry into a matter ejuadum pensris with an enquiry into queetioos of mesne 
profits aod ie tbue covered by O. 21, r. 43. 41 I.O. 89. This rule doee not apply to 

a suit for partoerabip aooount, as the preliminary deocee to take pactnerehip acoonata 
cannot be EXeooted and an order foe czeontion in respect of suoh a decree cannot be 
paaeed. 1996 S* 176. 


ATTACHMENT OP MOVEABLE PROPERTY IN POSSEBSION OF JODG- 

MENT-DBBTOR.— Where the property to be attached is move- 
able property other than agricultural produce in the posses- 
sion of the judgment-debtor, the attachment shall be made 
by actual seizure and the attaching officer shall keep in 
his own custody the property, or in the custody of one of 
his subordinates and shall be responsible for the due 
custody thereof : 

Provided that when the property is subject to speedy 
and natural decay or when the expense of keeping it in 
custody is likely to exceed its value, the attaching officer 
may sell it at once. (O. 21, r. 43.) 

ACTUAL SEIZURE.— When a warrant of attaobmeot is affixed on the outer door 
of the warehouse lu which the goods of the judgment-debtor are stored, it amounts to 
actual seizure of euoh goods. 37 M. 346. A prohibitory order involvea no change ol poB- 
flOdsioD* i £jiWe 163« 


SAPDRDDARe— Bee in/ra. 

HOVB&BLE property. —Oil and Flout Mills and a Steam Eogine and boiler 
are fixtures and not goods and chattels within the meaning of 8. 68 of the Small Oauae 
Ooucte (Moffaaeil Act. tX ol 1860). and oannot be eeiaed in exeoution of a Small Oauae 
Court deotee. 4 G. 946. Moveable property inoludea growing otopa. B. 9 (13). Unde 
the old Code these were held to be immoveable property. 6B. 698; ll M. 198 , 

A 30 * 13 B. 87. Treea before their aeveranoe from the ground ate immoveable pro- 
perty.’ 10 A. 20 ; 13 0. 369 ; 19 B. 307 ; 24 W.R. 894. Tiled hata are immoveable 
property. 81 0. 340 ; 4 C.W.N. 470 ; 10 W.R. 416. 
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ATTAOHHBMT OF A0RIQULTUR4L PRODOOB.-^ Where the property 
to be attached is agricultural produce the attachment shall 
be made by affixing a copy of the warrant of attachment, — 

(а) where such produce is a growing crop, on the 

land on which such crop has grown, or 

(б) where such produce has been cut or gathered, 

on the threshing floor or place for treading 
out grain or the like or fodder-stack, or in 
which it is deposited, and another copy on 
the outer door or some other conspicuous 
part of the house in which the judgment- 
debtor ordinarily resides or with the leave 
of the Court, on the outer door or on some 
other conspicuous part of the house in 
which he carries on business or personally 
works for gain or in which he is known to 
have last resided or carried on business oi 
personally worked for gain ; and the produce 
shall thereupon be deemed to have passed 
into the possession of the Court. (O. 21, 
r. 44.) 

PROVISIONS AS TO AORIOULTURAL PROOUOE UNDER ATTACHMENT ^ 

(1) Where agricultural produce is attached, the Court shall 
make such arraugements for the custody thereof as it may 
deem sufficient and for the purpose of enabling the Court 
to make such arrangements, every application for the attach- 
ment of a growing crop shall specify the time at which it is 
likely to be fib bo be cut or gathered. 

(2) Subject to such conditions as may be imposed bj' 
the Court in this behalf, either in the order of attachment or 
in any subsequent order, the judgment-debtor may tend, cut, 
gather and store the produce and do any other act necessary 
for maturing or preserving it; and, if the judgment-debtor 
fails bo do all or any of such acts, the decree-holder may, with 
the permission of the Court, and subject to the like conditions, 
do all or any of them, either by himself, or by any person 
appointed by him in this behalf, and the costs incurred by the 

a9 
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decree-holder shall be recoverable from the judgment-debtor 
as if they were included in, or formed part of, the decree. 

(3) Agricultural produce attached as a growing crop 
ehall not be deemed to have ceased to be under attach- 
ment or to require re-attachment merely because it has 
been severed from the soil. 

(4) Where an order for the attachment of a growing 
crop has been made at a considerable time before the crop 
is likely to be fit to be cut or gathered, the Court may 
suspend the execution of the order for such time as it thinks 
fit and may in its discretion make a further order prohibiting 
the removal of the crop pending the execution of the order 
of attachment. 

(5) A growing crop which from its nature does not 
admit of being stored shall not be attached under this rule 
at any time less than twenty days before the time at which 
it is likely to be fit to be cut or gathered, (O. 21, r. 45.) 

OBJBOT AND SCOPE.— The object ot kbe roles 10 to prevent iojury to crops 
which might resoU, it they were attached and allowed to be removed like any other 
moveable property. Moreover, the mode ol atlacbBoent effcrde tbe faJIest value from 
tbe property attached. 

AORIODLTURAL produce in the HANDS OP A THIRD PERSON.— 
O. 91. r. aod not r. 41 or 46. apply to the attaobment ol agrtoaUaral produce 
in the’hande ol a third party, 16 S.L.R. 138 = 64 I.O, 1007. 

rule made by the HIOH court op BOMBAY.-O. 31, r. 44-A— Where 

the property to be attached is agtiouUural produce, a copy ol the warrant or order o£ 
attachment shell be sent by poet to tbe rflSoe of the Collector of the Dietriot in which 

the land is eitoate. 


ATTAOHUEMT OP DEBT.-(l) In the case of .a debt not 
secured by negotiable instrument, the attachment shall be 
made by a written order, prohibiting the creditor from 
recovering the debt and the debtor from making payment 
thereof until a farther order of the Court. 

(2) A copy of such order shall be fixed on some con- 
spicuous part of the Court house and another copy shall be 

sent to the debtor. 

(3) A debtor prohibited as above may pay the amount 
of his debt into Court, and such payment shall discharge 
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bim as effectually as payment to the party entitled to receive 
the same. <0. 21, r. 46.) 

Foe definition ol debt see supra. 


ATTAOHHBNT OF DEBT WHERE THE JUDGMENT DEBTOR OR HIS 
DEBTOR LIVES OUTSIDE THE JURISOIOTION OF THE EXEOUTINQ SOURT.-^ 
A Court oauQot iaeae a i^robibitoey order to a debtor i( he residea outside its territorial 
joriadiotioa. The proper prosedare in euoh a oaee is that the deoree- holder is to apply to 
the Court that paeeed the decree to issue a prohibitory order, on the person residing 
within the jurisdiotion ot euah Court and also to apply to the same Court for a transfer 
of the deoree to another Oonrt within the jurisdiotion of which the other of the two per- 
sons resides ; and after the deoree is so traoeferred to apply to the Court ezeouting the 
traoeferred decree to issue a prohibitory order upon the person in question. 39 C. 104 ; 
177 P.L.R 1916-»30 I.C. 487. It is not oompatent to a Oonrt in ezeoution of a deoree 
for money, to attach a debt payable to the jndgment-debtor outeide the jurisdiotioa 
by a person not resident within the jurisdiotion ol that Court. 92 O.W.N. 16Qa36 

1.0. 457. When a debtor ol the judgment. debtor reeidea outside the jarisdiotion of the 
Court the debt oannot be attaohed by the ezeouting Court, 14 C.L.J 228 • 98 B 198 ■ 
6 A. 243 ; 39 O. 104 ; 12 B. 44 : 30 O. 713 : 3 O.L.R. 30 ; 4 Pat. L.J. 141. The mere 
faot that the debtor is at the time of the applioation for attachment beyond the limits 
of British India would not of itself render the debt not liable to attaohment. 5 B. 249. 


NOTIOB. — Notioa ol attaohment must be sent to the debtor, 
snob a notioe, he ie bound to pay the debt to his creditor. 7 W.R 10 

I.O. 490. 


Until he reoeivee 
: 15 0.0. 289-17 


JOOaMRMT-DEBTOR.-The rul. appHe, o„,y wh.a 
ihe debt la due to the judgmeol-dobtor. WHon a oertain debt is declared to be belong- 
•ing to the pUintifi in a deoree. it oannot be attached in the baoda of a third oart^ 
under O. 91, r. 46. 1 O.W.N. 170. 

EFFECT OF ATTACHMENT OF DEBT. — See tn/ra. 

INVALID ATTACHMENT OF DEBT.— See infra. 

th debt.— W han an applioation for attaohment of debt is mide 

the Oonrt is not bound to satisfy itself ae to tbe ezistenae of the debt 28 a qri . 

I.O. 012 ; 78 I.C. 812-20 N.L.R. 11 ; and the Court may appoint a receiver no.il! 
t. 189 ol the Civil Raise of Pcaotioa IMadras). 27 I.C. 812 ; 78 I.C. 601-20 N.L R n 

debt^® OOURT.-Though the debtor of a judgmeut- 

debtoc maypayadebt attaohed by a prohibitory order under O. 21 r 46 Into th« 
attaohing Court, suoh payment is optional with bim and he is not bound nod 
be compened by summary process to ma.a suoh payment. 95 P R 1886 ^ 

31 A. 146 ; 33 I.C. 16 ^. The C. P. Code does not empower a Court attjifnl d V 
to compel tbe gacoishee to deposit tbe debt into Court if be denies it and • r ^ 

Court to that efleot. 20 N.L.R U-78IC 60 i if tn- „ u . mforms the 

open .o .he o„aUo. h„e U eoW oJh,,.; “ .i. ‘^pp^^U^r 

!rr«a '1 “■“ 

11 B. 448. A payment out of Court to tbe psrson entitled to the debt attanh.hd d ^ ’ 
tified to the Court is equivalent to a payment into Court under o l^ r Yb^ fi ^ Z] 

*« debt is attached) is ohlived 

•o p., .o tbe dab. .u oeuft, be oennot raoovar the eeme by e eait againet the dVo.ee^ 
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holder to whom it was paid, if the debtor admitted the debt aa 'daa to the jadgmeot- 
debeor. 43 A. 373. Where the deposit by the gataisbee is ooDditiooal on eaquity being 
held as to the judgment-debtor's right, the creditor should not be allowed to withdraw 
the amount ao deposited before the enquiry is oomplete and shows the right of the 
judgment-debtor to it. 43 C. 369 ; 43 A. 373. 

SET-OPF OF A OROSB-DEBT,— Where a otoss-debt is due to the garnishee from 
the jadgment-debtor at the date of the attachment it oan be set off and hie liability to 
pay it no longer subsists. 36 B, 631, 

WHEN DEBT RIPENS INTO A DEGREE. — When a certain debt is attached 
and then a decree ia obtained by the judgment-debtor in respcot of that debt the decree- 
holder’s right to rsoover the debt is not destroyed, and be oao recover it by executing 
the decree passed in favour of the judgment-debtor, 1936 M. 871<-93 I.O. 1031. 

ATTACHMENT OF A SHARE IN THE CAPITAL OF A CORPORATION.— 

(1) In the case of a share in the capital of a corporation, the 
attachment shall be made by a written order prohibiting 
the person in whose name the share may be standing from 
transferring the same or receiving an 3 ^ dividend thereon. 

{• 2 ) A copy of such order shall be fixed on some 
conspicuous part of the Court-house, and another copy shall 
be sent to the proper oflicer of the Corporation. (O. 21, 
r, 40.) 

ATTACHMENT OF OTHER MOVEABLE PROPERTY NOT IN POSSESSION OF 
THE JUDGMENT-DEBTOR.— (1) In the case of any moveable 
property (except as provided in the two preceding head- 
ings) not in the possession of the judgment-debtor except 
property deposited in or in the custody of aD\’ Court, the 
attachment shall be made by a written order, prohibiting the 
person in possession of the same from giving it over to the 

judgment-debtor. 

(2) A cop.y of such order shall be fixed on some 
conspicuous part of the Court-house and another copy shall 
be sent to the person in possession of the same. (O. 21, 
r. 4().) 

An order uoder O. 31. r. 46 does not amoaut to seizura within Act. 39 of the 
Limitatioo Aot. 38 M. 973, F.B. 

THE ATTACHMENT OF A SHARE OP PARTNERSHIP property abculd be 
by prohibitory order, not by notual eeiaace. C B.L, R. 806 ; 45 M. 637. 

PROPERTY OF THE JUDGMENT-OEBTOR-^It is iuoumbent on the pleintiff 
to prove that the property belouge to the judgmeot-debtor and not a (bird peraon. 36 
W.R. 20 
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IN THE FOBSBSBION OF THE HORTaiOBB. — An attaobmeot of property in 
4 b 0 poflBe09iott of ihB morti^agee eb^ll be made by a ptobibiioty order aod r^ot by 
aotael Beiaare« 1 O.Ptli.Ri 85e 


OTHER HOVE&BLE PROPERTY* — Mooey depoeUed aa eeoaeity for tbe due 
performaDoe of hia duty by a railway eetyaot to tbe employ of a Railway oompaDy 
may be attached uoder the rale bat a sale thereof oaaoot be effected uotil tbe depoeit 
is at the disposal of the jadgmaat^debtor. 9 M. 303 ; 7 Bat, Xi.T* 398e AgrtouUural 
produce io tbe haoda of a third pereoo may be attached under this rule. 64 I,Q« 1007 
-15 B.L.R* I3e» 


ATTACHMENT OF MOVEABLE PROPERTY DEPOSITED IN OR IN THE 
CUSTODY OF ANY COURT. BTC. — Where the property to be attached 
is in the custody of any Court or public officer, the attach- 
ment shall be made by a notice to such Court or officer, 
requesting that such property, and any interest or dividend 
becoming payable thereon, may be held subject to the 
further orders of the Court from which the notice is issued. 

Provided that, where such property is in the custody of 
a Courb, any question of title or priority arising between 
the decree-holder and any other person, not being the 
judgment-debtor, claiming bo be interested in such property 
by virtue of any assignment, attachment or otherwise, shall 
be determined by such Courb. (O. i21, r. 5*2.) 

80OPB»-^Tbe Coact do opfcioo to refuse ao applio^tioo for attacbmeDt uudes 
4 be culet 8 C.Ii«R« 17* Tbe money of a judgmeot^debtoc in Court aboold be disposed of 
aoourdiog to law when tbe }adgm6Dt«debtoc hae not been deolaced ao icBolveut even 
though he pat io ao applioation, 33 I<C. 733— 14 A.L.Jt 336, This rule ie applicable 
only to oases where tbe property is io tbe ouetody of a Ooort or public officer, aad 
faeioQgs to tbe jadgmeat'debtot ; aid not where it has been declared to belong to a 
third pereoo. 1 170; 38 1*0. 133 — 30 O.W.H, 419. 

Actual ouetody.— This rule applies when tbe property ie aotually in tbe ouetody 
of tbe Oouct or poblio officer and not vehen the property ie OKpeoted to roaoh it. 33 B' 
39 ; 39 B* «0 ; 3 6 M.L.J. 364 ; 16 C.W.N. 14 — 11 1. 0. 433 ; 14 CX.J. 137 5 20 C,W.N. 
413 ; 38 I.C, 133 ; 44 C, 1073. 

Aoqaleltlon by aovernrcent of land covered by mortgage decree. — When before 
the exeoutlon of a mortgage deocee for sale of laod| aoob land was acquired by tbe 
Qovecnmeob aodet the Land Acqaisitioo Act, 1870| aod tbe bolder of ibe decree failed 
to put io a claim uader B. 9 of the Aot* held that he was dieeatitled to attaob tbe 
mooey in tbe hands of tbe Colleotor,. being the amooot ct oOEnpeneatiOD awarded by 
the Government to tbe mortgagor, 16 A, 78. 

PROPERTY IN THE OUBTODY OF THE OOORT OR PUBLIC OPPIOER.— 
Money io the hands ot ibe Oolleotor may be attached by the Coort in tbe Disieiot. 3 
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Bom. L.R. 463. Where lands are leased under Sob. Hi by the Colleolor. an-- 

? 2 efffloked only under this role. 3 0 ,Pk 

^-^*-^*1' Property aitaohed yielding roTenue or a periodioal interest or dividend is 
within the meaning and contemplation of all garnishee ordera under O. 31. r. 63 and 
euob revenue, interest or dividend payable in futnre oan be attaohed. 39 B. 80. A 

letter in the Post office ie in trust for the addteeaee and it ie liable to attachment 
in epite of the fact that the sendee wante to get it back. 13 M. 349. 

The Official Assignee ie a publio officer within the definition of 8. 3 (17) (h), O.P. 
Code, and money in hie hands payable by way of dividend to a oreditor of an loeolvent 
can be attaohed under this rale 49 B. 638. Property deposited in the oolleotorate at 
the credit of the judgment-debtor ehoald be ordered to be attached. The attechmenb 
ehould not be refused on the ground that (he money is ooofisoated to Government. 19 
W.R. 189. When property is attaohed by and ie in the ouetody of one Court ie oan be 
attaohed only by a notioe to that Court, otbermiee the attaohment ie irregular and does’ 
not entitle the eubseqaent attaching oreditor to rateable distribution. 11 I.O. 869. 

Receiver.— A reoeiver ie an officer of the Court. Therefore an attaohment of money' 
in the hands of a receiver mads without previous permission or eanotion of the Oonrt ie 

improper, 31 C. 86 : 16 B. 677 : 1 Fat L.J. 449<=* 86 J.O. 569 ; 6 1,0.390; 37 8.666; 

33 G. 19S P.C. ; 34 B. 484 ; l C. 403 ; but see 36 A. 137. Properties in the bands ol a- 
receiver ol the Court cao be sold in ezsoution of a mortgage decree tboogb not 
execution of a money decree. 36 C. 137. 

PROPERTY OF THE JUDOHB NT'DEBTOR-— Where a judgment-debtor paid 
into Court a sum ol money wbiob the deoree-bolder refused to take and both the- 
judgment-debtor and the deoree-bolder appealed from the order of payment of the lower 
Court the amount so paid oannot be attaohed at the inetacoe of another oreditor of the 
ju IgmenC-debtor. The money should remaiu to Court, i.e., into the treasury as a civil 
deposit. Z{ the amount ie paid out to another oreditor. the deoree>boider oannot 
recover it again from the judgment debtor. 16 B. 681. 

ACTUAL QUSTOOY.— This rule applies to property actually in the custody of 
the Court or offioor. It does not allow of an anticipatory attaobment* 44 0< 1073; 33 B« 
39 ; 39 B. 80 ; S4 l.C. 6l7«i36 M.L.J. 364 ! 11 l.C. 493al C.W.N. 14 ; 13 M. 360. 

NOTIOE.— Attaohment ehould be made by a notice to (he Court. 4 Bur. L.T. 
193; 11 I.O. 859 ; 7 Bur, L.T. 377 = 36 l.C. 961; 38 l.C. 133=20 C.W.N. 413. 

A sale of the (oreoloeure decree while the estate was in the poseession of the reoeiver 
in ozeoucion of a decree for money without leave of the Court previously obtained ie 
illegal and liable lo be avoided. 6 1.0. 390. When the property to be attaohed is 
deposited in the Court whioh made (be order for attachment, that order ie a sufficient 
notice (bat the property ordered to be attached is to be held eubjeot to the further 
orders of the Court, and it is not necessary that fuetbec formal notioe should be drawn 
up. 17 A. 93. An attaohment witbont notice to the Court is bad, 11 l.C. 669=4 
But. L.T. 193 ; 19 W.R, 37. 

DETERMINATION OF QOEBTION OF TITLE OB PRIORITY.— Any qneation 
ol title ,ar priority arising between (be deoree-bolder and any other person except 
the judgment-debtor ie to be determined by the Court wbiob made the order of attaob- 
ment. 7 0. 663 ; 19 B. 710. It is (he custody Court and not tbs attaching Court that- 
oan make an enquiry into (be queetion ol priority under O. 31, rr. 68'63. 89 1 0. 846 = 

9 U.B.R. (1916j 136. The enquiry under this role is eubjeot to all the provisions of' 
rr. 68'69. 19 0. 386 ; 39 I.O. 346. A regular salt andei O. 31, r. 63 will Us for eettiogr. 
aside an order snob aa is oontemplated by the proviso. 19 0. 366. 
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AS TO PRIORITY — Bee CHAPTER BATBABCiB DISTRIBUTION.” 

COURT OF APPEAL.— When the holder o( a deoree ot the Diatriot Maneifl’s 
Court attached a sum of money whioh was realiaed in ezeoatioa ot a deoree in feeout of 
bis jadgment'debtor in the Oonrt ot a Babordinate Judge and obtained an order from 
the Oonrt of the Babordinate Judge for payment ot the earn to him, an appeal 
Bgainat the order of the Bab'Court lay to the Diatriot Oourt and not to the High 
Court. 5 D.W. 364^98 1.0. 779 ; 1935 C. 364, 

ATTACHMENT OF MBQOTiABLE iNaTRUHENTs.— Where the property 
to be attached is a negotiable instrument, not deposited in a 
Court, nor in the custody of a public officer, the attachment 
shall be made by actual seizure, and the instrument shall be 
brought into Court and held subject to further orders of the 
Court. (O. 21, r. 51.) 

The proper method ot attaohiog a prsmiasory note in the hands of a private 
perron ie by its actual eeizdre oodec this rule and not by the issue of a mere prohibi- 
tory order. 46 M. 416. 

ATTACHMENT OF SHARE IN MOVE ABLEs.— Where the property to 
be attached consists of the share or interest of the judgment- 
debtor in moveable property belonging to him and another 
as co-owners, the attachment shall be made by a notice to 
the judgment-debtor prohibiting him from transferring the 
share or interest or charging it in any way. (O. 21, r. 47.) 

8B0PB.— Buob ao intsreU is iooapable of aotaal seizars. and heooe a speotal pro- 
vision is made foe its attaobmsok- S B L R. 836. lo tbs oass ot moveables, the oode 
makes ptoduofcioa or eeizite ot the property eeesntial only when it ie in tbe debtor’s 
bands or ia a negotiable iosirumeaC aud not when it is in the posaeeaioD of a oo-owner. 
(1916) M.W.N. 159»9a 1 O. 63. 

ATTACHMENT OF SALARY OR ALLOWANCE OP PUBLIC OFFICER OR 
SERVANT OF RAILWAY COMPANY OR LOCAL AUTHORlTy.-(l) Where 

the property to be attached is the salary or allowances of a 
public officer or of a servant of a railway company or local 
authority, the Court, whether the judgment-debtor or the 
disbursing officer is or is not within the local limits of the 
Court’s jurisdiction may order that the amount shall, subject 
to the provisions of section 60, be withheld from such 
salary or allowances either in one payment or by monthly 
instalments as the Court may direct ; and, upon notice of 
the order to such officer as the G-overnment may by 
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notification, in the Gazette of India, or in the local official 
Gazette, as the case may be, appoint in this behalf, the 
officer or other person whose duty it is to disburse such 
salary or allowances shall withhold and remit to the Court, 
the amount due under the order, or the monthly instal- 
ments as the case may be. 


(2) Where the attachable proportion of such salary 
or allowance is already being withheld and remitted to a 
Court in pursuance of a previous and unsatisfied order of 
attachment, the oUicer, appointed by the Government in 
this behalf, shall return the subsequent order to the Court 
issuing it with a full statement of all the particulars of the 
existing attachment. 


(3) JKvery order made under this rule, unless it is 
returned in accordance with the provisions of sub-rule (2) 
shall, without further notice or other process, bind the 
Government or the railway company or local authority, as 
the case may be, while the judgment-debtor is within the 
local limits to which this Code for the time being extends, and 
while he is beyond those limits, if he is in receipt of any 
salary or allowances payable out of His Majesty’s Indian 
revenues or the funds of a railway company carrying on 
business in any part of IBritish India, or local authority in 
British India ; and the Govermnenb or the railway company 
or the local authority, as the case may be, shall be liable for 
any sum paid in contravention of this rule- (O. 21, r. -18.) 


SCOPE.— TbiB rule waa newly added in tbe present Code. Under tbe old Code (be 
salary o( a publio < flioec or a railway servant could not be attaobed when the disbursing 
olBoer wae residing beyond the local limits of t be jariediotioa of a Court exeouting tbe. 
deoroe, 12 B 44 ; 28 B, 198 : 30 0. 713 ; 6 A. 243 F B. ; 14 C.W.N. 403 ; 11 C.P. 
Ij.B. 148 ; 3 O.L-R. 30. Under tbe present Code euob salary may be attaobed whether 
(be judgment-debtor or (bo disbaesing ofBoec is or is nol witbin the looal limits of tbe 
juriediotion ol tbe Court. Before tbe salary ie in deposit in tbe office no prohibitory 
order can be ierued for its attachment. 113 P.R. 1668. Where a Court did cot 
attaob tbe right to tbe allowanoe or salary but granted or issued an injunotion to (he 
diebursing cffioer to pay tbe amount in Court, tbe latter order does not amount to 
attaobmeot. 6 I.O. 820 = 7 M.L.T. llO ; 6 I.O. 146 ; 4 M. 983. Sub-rule (3) Le not 
inooDSietent with (he piovielo to B. 64, O. P. Code. 14 Bern. Li.R. 633a 

REHBDY AGAINST THE QOVEBNHBNT. BTO.— An ordee under Ibie role 
could not be made against Government, etc., before Government, eto., was on tbe 
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cfooid Bkod the enle merely gtyea the deoree*bolder a remedy egaiDst Goveroment. eto., 
and leaves him to proeeoate that remedy in due oouese. The Government is a 
neoessary party to the applioation and to the appeal therefrom. 9S P.B. 1913; 10 
P.It 4 1910 • Id 1.0. 797. When the auditor o( a railway company who was the only 
disbursing ofdoer was notified under O. 91» r. 48 as the ofQoer to whom such notioes 
should be sent and was prohibited by the order of a Court from paying to railway 
employees the amount of security deposit end where the auditor ignored the Court’s 
order on the ground that the amount of seourity was not at bis disposal and therefore 
was not liable to attaohment, hstd that the deposit could be attached subject to the 
lien of the company, that the prohibitory order should not have been disregarded and 
that the company was liable to pay the amount. 24 I.O* 736 = 7 Bur. Ij.T. 238. 

THE OOOBT.— Not only the Court that passed the decree, but also the Court to 
which a decree is transferred foe exsoutioa oan exercise the power of attachment given 
by this tale. 91 I.O. 1043. 

NOTIFICATIONS.'— For notifioations see Xjist P. 


ATTACHMENT OF DECREES —(1) Where the property to be 
attached is a decree, either for the payment of money or for 
sale in enforcement of a mortgage or charge, the attachment 
shall be made, — 

(а) if the decree was passed by the same Court, 

then by the order of such Court ; and 

(б) if the decree sought to be attached was passed 

by another Court, then by the issue to such 
other Court of a notice by the Court which 
passed the decree sought to be executed, re- 
questing such other Court to stay the 
execution of its decree unless and until — 

(i) the Court which passed the decree sought to 

be executed cancels the notice, or 

(ii) the holder of the decree sought to be exe- 

cuted or his judgment-debtor applies to 
the Court receiving such notice to execute 
its own decree. 

(2) Where the property to be attached in the execution 
of a decree is a decree other than a decree of the nature 
referred to in sub-rule (1), the attachment shall be made by 
a notice, by the Court which passed the decree sought to be 
executed to the holder of the decree sought to be attached, 
prohibiting him from transferring or charging the same in 

30 
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any way ; and, where such decree has been passed by any 
other Court, also by sending to such other Court a notice to- 
abstain from executing the decree sought to be attached 
until such notice is cancelled by the Court from which it 
was sent. (O- 21, r. 53.) 

800PE — O. 31. r. 63 does not apply whan the daocae ia not attaohed. Wbaa oectain 
mortgage deocees were mortgaged and a mortgage decree was obtained on their basis, 
the deoree.holder oC saob a decree oan exeoate the mortgage decree if he be prohibited 
in exeoatioD. 1 I.O, 636^5 M.Li.T. 378. This rule applies to attaobment before 
judgment. 33 M.Lj.J. 394 sai 4 I.C. 389. An order of stay under the rule does not 
prevent either the dcoree'holder of the deotee sought to be exeouted or his judgment' 
debtor from eeehiog to execute the original decree and does not therefore intercupi the 
running of time against him under S. 16 of the Limitatioo Act. 48 B. 85, 

DEOREB— A “decree” includes not only a Civil Court decree bat also a- 
Revenue Court deoroo. A Revenue Court decree should be attached in the same way 
as a Civil Court decree, otberwise it ie an irregularity. 66 I.C, 660»1936 A. 364. 

The certlfieate noder O. 21, r. 71 as to the dedeienoy in pnrohase money is 
deolared by that rule to be in eOsot a decree lor the payment of money, lor the pnrpose 
of its method of recovery. lo the mode of attaobment aod sate also it may be oon' 
sideced as a decree for the payment of money. 1936 A. S79, 

ATTACHMENT OF DEGREE TH&T IS SET ASIDE IN APPEAL.— Where a 
decree ie attached whiob in appeal is reversed by a oompromiae between the parties, 
there is no subaistiog decree capable of attaobment and the atiaobiog creditor has no 
remedy. He ie himself to blame (or baviog attaobod a decree for wbiob there was a 
ohanoe of being set aside. 33 P.L.B. 1905. 

THE COURT ATTAOHINO A DEGREE.— The Oolleoior has no power to attach 
a deoree. 9 W.R. 133 : 13 W R. 899 : 14 O.W.N. 96 ; 10 O.D.J. 326. 

ADDITIONAL RULE MADE BY THE MADRAS HIGH COURT.— O. 31, r. 63 
(1) (b». — 1( the deoree sought to be attached has been sent lor execution to another 
Court, the Court whiob passed the decree shall send a copy of the eaid notice to the 
former Court, aod thereupon the provieions of ol. (6) shall apply iu the same 
manner as if the former Court had passed the deotee and the said notioe bad been sent 
to it by the Court which issued it. 


ATTACHMENT OP IMMOVEABLE PROPERTY.— (1) Where the pro- 
perty is immoveable, the attachment shall be made by an 
oi'der prohibiting the judgment-debtor from transferring or 
charging the property in any way and all persons from taking 
any benefit from such transfer or charge- 

(2) The order shall be proclaimed at some place on or 
adjacent to such property by beat of drum or other custo- 
mai’y mode, and a copy of the order shall be fixed on a cons- 
picuous part of the property and then upon a conspicuous 
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part of the Court-house, and also, ^vhere the property is land 
paying revenue to the G-overnment in the ofiSce of the Collec- 
tor of the District in which the land is situate. (O. 21, r. 54.) 

80OPB.— Tbe three ooDditioos required for a valid attaobment are.~(l) The 
wrikten order mast be read aloud at some plaoe at or adjaoeat to tbe land. (3) It 
must be fixed at some oanepioaous part of tbe property and then upon a oonapiouoos 
part of tbe oonrt bouee. 7 O. 466; 77 I.O. 879; 1993 Ij. 671; 48 1.0.611: 6 
M.Li.Ji 70. (3) It must be fixed up in tbe office of tbe Oolleotor of tbe diatriot in 

wbioh the land in sitnate. 1 B.Ij.B. 8,N. 20 (aj (not followed in 83 P. R. 1898 under old 
law in wLiob case it was held that it was suffioient if the notioe of the attaobment was 
given by beat of drum on the spot and by affixing a notioe on the houee of tbe judg- 
ment'debtor situate on the spot). But see now 4 Li. 911. The attaobment of im- 
moveable pcopeit; ie made in tbe manner provided by O. 31, r. 64. 31 B. 396. An 

attaobment of a share of an undivided Hindu oo*paroener in joint family property ie 
efieoted by tbe attaobment of bie undivided share as a whole, and not of bie undivided 
share in eaob item of it. 63 *1.0. 336^ 10 li.W. 449. No notioe is necessary to be 
served personally on the debtors in efieoting an attaobment under this rule, A.W.N. 
(1689) 132. Tbe objeot of the proolamation is to give the judgment-debtor an oppot- 
tunity of knowing that be is prohibited from alienating tbe property and tbe mere 
writing of an order of attachment behind bie back and keeping it in tbe court records 
does not amount to an order of attaobment under this rule. 42 M. 665 ; 89 I.C. 562 ; 
39 I.C. 857 : 39 I.C. 376 : 34 I.C. 34 ; 36 I.O, 204. Bee 68 I.C. 331 » 1936 B. 663. 

IMMOYBABLE FROPEBTT,— The equity of tbe redemption of a mortgagor in 
the mortgaged property is immoveable property, 31 B. 336 ; 96 B. 305 : 33 B. 311 : 
69 I.C. 267 s»33 C.Xj.J. 7. The life interest of a Patsi widow under bet buebaod’e will 
in the income of bie immoveable property is immoveable property. 93 B. 1, Growing 
oropa ate not immoveable property. See 8. 9 (13). G.P. Code; under tbe old Code 
they were immoveable property. 14 A. 80 : 11 M, 193 ; 16 A. 94 ; 1 N.Ij.R. 121 ; 92 

C. 877 ; 11 C.P.L.B. 89 ; 7 C.Ij.J. 159. Tbe interest of a usufruokuary mortgagee in 
tbe immoveable property is immoveable property. 35 B. 988 : 19 B. 121 ; IS P.B. 

1909 ; 26 B. 305. A simple bypotbeoation bond is moveable property. 80 I.D. 890a33 
A.L.J. 840 : 13 C. 546 ; 30 C. 805 : 6 C.W.N. 6 : 19 B. 121 ; 18 M 437 : 37 M. 61 ; 
16 I.C. 816 : 98 I.C. 984 -98 M.L J. 33S ; 50 I.C. 157 ; 1 I.C. 450 ; 16 A. 134 ; 96 B. 
305 : 10 M.L.T. 503- (1911) 9 M.W.N. 690 : (see also 9 M. 5 : 10 M. 169 ; 18 M. 487 ; 16 
I.C. 438 ; 36 B. 968 wbiob are fluotuating deoieions and bold to tbe oontrary). A decree 
relating to immoveable property ie not immoveable property. O. 91, r, 53 deals with tbe 
mode in which deoreee are to be attached and dealt with inexeoution proceedings. They 
ate a class by tbemselves whether a decree is one relating to moveable or immoveable 
property. There is nothing io tbe present Code to prevent a Small Cause Court from 
attaobing and seiling a decree lor immoveable property. 16 N.Hj.R. 73—44 I.C. 969. 
O. 31, r. 54 does not apply to attaobment of deorees whether they are money decrees or 
mortgage decrees. 10 B. 444 ; 1 I.C. 635. Buoh deorees are not immoveable pro- 
perty. e A.Ii.J. 1397 ; 64 I.C. 388 ; 6 C.W.N. 6 ; 16 N.L.R. 73 [eontra io I A, 348). 
Sopetetucture of a houee is immoveable property. 3 O.C. 936. 

Phylog Revenue,— Where a bouse stands on a site which is assessed to land- 
revenue, tbe property oomes under tbe defioition of land paying revenue to Government 
within tbe meaning of O. 91, r, 64. 88 1,C. 331— 1936 li. 583. 

PROOL&H&TION OF THE ORDER OF ATT&OHHBMT.— In addition to the 
service of an injunotion on tbe judgmeot-debtar prohibiting him from transferring oc 
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obargiog ibe property in bqU in any way. O. 31, r. 6i reqaitee a proolamation ol the 
order of atUohmeDt. Filing of prooeee fee foe tbe uee of an order of attachment of 
immoveable property ie no proof of the eecvioe of sooh order, it being a matter of 
oommoD koowledge that euob orders are very frequently retaroed unaerved. The 
attaohment is not valid till all tbe formalities are oomplied with and a private alieoatioo 
of tbe property is not invalid noless it is proved that there was a valid attaobnleot 
under O. 31. r. 64. 1 O.D.J. 549- 36 I.O. 904 ; 39 I.O. 669 ; 36 M.L.J. 294 ; 43 M. 
842 P.B, ; (1918) Pet. 33 ; 34 I.O, 34 ( 18 I.C. 716. The proolamation under O. 21, 
r. 54 is not a formal proceeding, and must be made before tbe notioes are posted in tbe 
Court'boaee ander 0> 22 , r. 68. IIO.L.R. 303; 7 0-34. It is not necessary to serve 
a separate proclamation in each of the villages embraced in tbe eame process. The 
word property" refers to eaofa plot, 12 C,W,N. 767. 


DATE OP ATTAOHMENT,— A valid attaobmeot takes edeot from tbs date of 
proolamation and the date of aotual attachment and not from tbe date of tbe order of 
attaobmeot. 42 M. 565 : 42 M. 874 F.B. ; 42 M. 162 ; 39 I.C, 976 (oonbrmed in 39 
I. C, 867 on appeal). 39 1.0. 669 ; 34 I.Q. 34 ; 96 I 0. 904. 

ON SOME CONSPICUOUS PART OF THE PROPERTY.— Where tbe property 
was a right ol fisbiog in a river 20 miles long, in suoh a otsa any particular spot on tbe 
river is not a ooospiouous pact of tbe property. Tbe principle of the rule laid down tn 
O. 21, r. 54 must be applied in suoh oicoumstanoee, and the copy of tbe order must be 
ooQspioaously displayed at various portions of tbe estate. In suoh a oase tbe sale 
should be advectired in the local newspaper or in the Qesatte. (1918) Pat. 33 — 44 1.0. 
472. Tbe same proclamation need not be served in eaob of the villages oomprieed in 
the property to be sold. 12 O.W.N. 768. Tbe Ssing up of a oopy of notice on a aons* 
piououB part of the property must precede tbe posting of tbe notioe in the Court houee« 
7 0. 34, 


DIVISION INTO LOTS OF PROPERTY TO BE SOLD —A mere breaking up 
of an area into lots does not make it neoeesarily several properties for tbe putpoees ol a 
proolamation ol attaohment or sale. When estatee though embcaoed in the eame 
prooesB are really at suoh a distanoe that ibere is no moral certainty of oommuoioaton to 
persons on or interested in the one ol what is pubiioly done on tha other, there should 
be a separate proclamation on eaob in order that lull intimation may be given of what 
is to be done. 12 B. 366, 

ATTACHMENT OP THE PARTNERSHIP PROPERTY. — (1) Save aS 

otherwise provided by this rule, property belonging to a 
partnership shall not be attached or sold in execution of a 
decree other than a decree passed against the firm or against 
the partners in the firm as such. 

(2) The Court may, on the application of the holder 
of a decree against a partner, make an order charging the 
interest of such partner in the partnership property and 
profits with payment of the amount due under the decree 
and may, by the same or a subsequent order, appoint a 
receiver of the share of such partner in the profits (whether 
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already declared or accruing) and of any other money which 
may be coming to him in respect of the partnership and 
direct accounts and inquiries and make an order for the sale 
of such interest or other orders as might have been directed 
or made if a charge had been made iu favour of the decree- 
holder by such partner, or as the circumstances of the case 
maj^ require. 

(3) The partner or partners shall be at liberty at any 
time to redeem the interest charged in the case of a sale 
being directed to purchase the same. 

(4) Every application for an order under sub-rule (2) 
shall be served on the judgment-debtor and his partners or 
such of them as are within British India, 

(5) application made by any partner of the judg- 
ment-debtor under sub-rule (3) shall be served on the decree- 
holder and on the judgment-debtor and on such of the other 
partners as do not join in the application and as are within 
British India 

(C) Service under sub-rule (4) or sub-rule (5) shall 
be deemed to be service on all the partners and all orders 
made on such applications shall be similarU' served. (O. 21, 
r. 40.) 

A decree iodividual parbtser c4d be male* Bach a decree te oontemplated 

in O. 21, T. 49. 93 C,W.N 500«61 IX* 697. 

ADDITIONAL ROLE HADE BY THE ALLAHABAD HIGH COURT.— O. 91. 
r, 105« Every aUacbmeot of mcveable property uDdet r. 43. of Negotiable laetcu* 
meats uodor r. 51 aod of immoveable property under r. 64 eball be m^de tbrougb 
a Civil Court Amin or Bailiff, unless speoial csaaons render it necessary that any other 
agency ebculd be employed ; io wbiob oaee ibose reasoos should be stated in the band* 
writing of tLo presidiog judge himielt in the order for attaobment. 


Ill A.^OUSTODY OF UOVEBLE PROPERTY, AND 8APORDOAR OR 

CUSTODIAN. 

The attaching orticer shall keep the property in his 
own custody or in the custody of one of his subordinates 
and shall be responsible for the due custody thereof. (See 
O. 21, r. 43.) 
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RULES MADE UNDER THE OLD CODE. — Rales mede by the Looel Govern' 
meat aader 8< 369 of the old Oode of 1883 foe the maiotenaaoe of the live^stook oontinae 
in locoe, ihongb they are ioooneistent with the provisions of O. 31, r, 48. 37 M, 17, 


ADDITIONAL RULES HADE BY THE MADRAS HIGH COURT.— For O. 31. 
t, 43 subatitnte the following rules, vis , 43 (1) Whets the propstty to be attached is 
moveable property, other than agrloultural pcoduoe in the posssssion of tbe judgment- 
debtor, the attaohment shall be made by aotoal seizare, and tbe attaohiog offiaei shall 
keep the property in his own ouetody or in tbe ouatody of one of his eabordinates, and 
shall be responsible for tbe doe oastody thereof. 

Provided that when tbe property seized is subjeot to speedy and natural deoay, or 
when the expense of keeping it in ouetody is likely to exceed its value, the attaobing 
officer may sell it at once, and 

Provided also that, when the property attached oonsiels of livo*8took, agrloultural 
implements or other articles which cannot conveniently be removed and the attaching 
officer does not act under the first proviso to this rule, he may at the iostanoe of tbe 
judgment-debtor or of tbe deocee^holder or of any person olaimiog to be interested in 
Buob property leave it in the village or plaoe where it has been attaobed,— (a) in tbe 
charge of the person at whose instanoe tbe property is retained in auoh village or plaoe, 
if suob person enters into a bond, in the Form No. 15-A of Appendix E to this 
Bobedule with one or mors suffioieat sureties for its produottou when oalled for, or 
(b) in the charge of an cffiier of tbe Court, if a suitable pleoe for its safe ouetody be 
provided, and the remunetation of the offioer foe a period of 15 days at snob rate ae 
may from time to time be fixed by the High Court be paid in advanoo. 

(3) Wbeuevot an attaohment made under the provisions of this rule ceases foe any 
of the reasons specified in r. 66 or r. 67 or r. 60 of this order, tbe Court may order the 
restitution of the attaobed property to the person in whose possession it was before 
attachment. 

43 (A).— (1) Wheaevbi attaobed property is kept in tbe village or place where it ie 
attaobed, the attaohing offioer shall forthwith report tbe feot to the Court and ehall 
with his report forward a list of the propsrty seized. 13) If attached property is not 
sold under tbe first proviso to r. 43 or retain in tho village or plaoe where it is attached 
under tbs second proviso to (bat rule, it shall be brought to tbe Court-house and 
delivered to tbe proper officer of tbe Court, 

48 (B).— (1) Whenever attaobed property kept in tbe village or plaoe where it ie 
attached is live-stock, tbe person at whose instanae it is so retained shall 
provide for its maiatenanoB, and if be fails to do so, and if it is in charge of an officer 
of the Court, it shall be removed to the Court-house. Nothing in this rule shall pre- 
vent tbe j udgmODt-debtor, or any person olaimiog to be interested in auoh stock from 
making suob arraogemeots for feeding the same as may not be inoonaistent with its 
safe ouetody. 

(3) Tbo Court may direct that any sums which have been expooded by tbe attach- 
ing offioer or are payable to him, if not duly deposited or paid, be recovered from the 
proceeds of property, if sold, or be paid by tbe person deolared entitled to delivery 
before be reoeivea (he same. The Court may also order that any sums deposited or 
paid under thess rules be teooveted as oosta of the attaohment from aoy party to the 
proceedings. 

additional RULES HADE BY THE RANGOON HIGH COURT.— 0.31, 

E. 46-A.— (1) Bsfote issuing a warrant, for tbe attaohment of moveable property which 
it will be neoessary to plaoe in charge of one oe more perons, permanent or temporary. 



4m. Vllj ATTACHMBMX 339 

the ooDxt shall eatiefj itself that the attaohiDg deotee'holdee has pxodoaad a teeeipt in 
-foim 16*A, Appendix S, from the Bailiff that be has paid in oaeb as pxoaese-fees aoder 
1 . 17 (1) <o) ii (3) of the Frooeas Fees Roles not Fees than Bs. 10 lot each person who the 
3oil)ff considers shoold be employed. 

(3) In sending the warrant lor exeoation to the Bailiff the Oonrt clerk shall certify 
at the foot of the warrant that the receipt granted by the Bailiff foe the neoessaty fees 
has been filed in the record, the Bailiff shall then endorse on the warrant the name of 
the prooess-eerTex to whom it is isaaed for exeoution. If a temporary peon is employed 
foe the oostody of the attached property the prooae8*ser?ex shall state in hie report of 
the attachment, the name of temporary peon employed and the date from which hie 
daties commenced, 

(3) At the time of granting the reoeipt in Form 16>A for payments made by the 
deoree*hoider, as reqoired by sub-enle (1) the Bailiff shall state in the lower portion of 
the form the date on wbiob the lees paid will be exhausted, warning the deoree* holder 
that the property will not be kept under attaohment after that date, unless farther fees 
are paid before that date. 

If the further fees required are not paid, the attachment shall oease as soon as the 
period lor wbioh fees have already been paid expires. In suob a ease the amount paid 
prior to the oeaeation of the attaohment shall not be allowed to the attaching deoree* 
holder as oosts. 

(4) The payment of fees under 8ub>r. (1) shall be made in oaeh to tbe Bailiff, and 
the amount ehall be at once entered In Bailiff’s Register Bo. II. Tbe Court oleck, shall 
on receipt o! the BailiS'e acknowledgement (Form IS-A) file it in tbe record and make 
an entry to that effect io tbe diary. 

(6) Temporary peons employed lor tbe custody of attaobed property shall be 
remunerated at tbe rate provided for in r. 16 of tbe rales regarding prooess serving 
establishments, provided that tbe total remaneeations disbursed shall in case exceed 
the amount of tbe prooess fees actually paid under the foregoing eub.rutee. 

Permanent peons shall be presumed to be remunerated at tbe same rate as 
temporary peons, but it the services of the former are utilileed, tbe feee paid shall be 
credited direot into the Tcaasuty to " Prooees-Barvecs feee” — XVI-A. "Law and 
Juetioe ” — “ Courts ol Law " Court Fees realised in Cash 

(6) Tbe remuneration ol teopoeary peons employed to take charge of attaobed 
property eball be psid direct by tbe Bailiff to them on tbe order of tbe Judge, 

Before passing suoh order, the Judge muat verify tbe name of tbe payee from tbe 
report ol tbe attaohment and must satisfy himself that tbe amount proposed to be paid 
doee not execeed tbe amount of fees deposited with tbe Bailiff, or if payments have 
already bean made in tbe case, of tbe unexpired balance of euoh of deposits, and that all 
amounts previously drawn have been disbursed to tbe proper peteons. 

(71 Wbeo tbe order has been signed by tbe Judge tbe money shall be disbursed by 
the Bailiff at onoe to tbe peon or peons ooncerned, whose acknowledgment of reoeipt 
■hall be taken io Bailiff's Register Bo. II. If, however, the amount has been trane. 
fetred to Bailiff’s Register Bo. I. tbe Bailiff shall draw tbe amount neoessaty lor pay- 
ment from the Tteasuty as it it were a repayment of deposit and shall then disburse 
tbe amount due Io the'peon or peons ooncerned, whose acknowledgment of receipt 
shall be taken in Bailiff's Register I, 

(8) When the attachment is brought to a close or has not been efleoted, it the 
Judge finds, at the time ol oaloulatlng tbe amount paid in and properly obargeable 
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for peons, that (be total amount of tees aotually paid undet eQb-rCi(l) and (B^' 
exceeds the total amooct that is ofaaigeable for peoosi inoluding theamoont of the -last 
paymentSi be ehall diteot that tbe exossa ba refanded to the payeri 

(9) The Judge etaall in all oaaee in which a refund ie to be made, issue to tbe 
Bailiff an order, a oopy of which ehall be plaoed on the record, to make euoh tefaud. 

K a saffiitent portion of amount paid by the deoree-holder to pay euch refund 
is in the hands of tbo Bailiff that officer shall make the refund in the ordinary way. 
presocibed in Register No. II for repayments. H the amount has been credited into 
tbe Teeasuty. be ehall prepare a bill lot the amount to be refunded in the ptesotlbed 
Treasury form and shall lay it before the Judge for eignalure with the record of the 
oase in the same way ae a bili for the remuneration of temporary peons. Before 
signing the telund order, the lodge must satisfy himsell that tbe amount is available 
for reluod by examining Bailiff’s Register No. I and tbe record. The bill when signed 
by the Judge will be given to the payee, with instruotions to present it for payment 
at the Teeaeury or 8ub>Treaeuty. 

O. 21. r. 46-B.— (U In addition to tbe leas payable before a warrant issnee for tbe 
attaohment of moveable property under r, 4B (A) the Bailiff shall require the 
attaching deoree-holder to deposit a sum of money suflBoieot to cover the oost of attach- 
ment other than the pay of peons employed to take charge of it, (or snoh period as the 

Bailiff may think fit. 


Explanation . — The costs in qaestion might be foe example. 

(a) rant of buLIdiog in which to store attached (urniture, (6) cost of conveying 
tbe attached property Icom the place of attaobmenl to court or to a eeoute place of 
onatody, (cl cost of feeding and tending live-stock, (d) cost of proceeding to the 
place of attachment to sell perishable property. 

(3) If tbe attaching deoroe-holdet fails to comply with the Bailiff’s reqaieitlon. 
the watrani ehall oot be ieaueds 

(3) Sums thus deposited shall be entered in the Bailiff’s Register Noe. I and II 
and any repayments thereof shall be made according to existing orders. A receipt 
for snoh aume ehall be granted to the Bailiff in Form IB-A. Appendix E. 

f4) In the receipt given for the sums deposited, tbe Bailiff shall state the period 
lor which such some will last, and if the attaching deoree-holder doee not deposit a 
luttbeceum before the expiry of euch period, the attaohment shall cease when the 
sum depo9itod ifl exbauslofl. 


(51 Tbe offiior actually attaching the property shall, unless the Oonrt otherwise 
directs give the debtor, or in hie abseooe, any adult member of bis family who may be 
present, the option of having the attached property kept on bis premises or elsewhere o 
oondition that a euitabla place for ite safe ouetody is duly provided. The option 
given may be eubsequently withdrawn by order of the oonrt. 

Where tbe attached property oonsiste of oattle. these may be employed, so fat as is 

oonsietont with r. 43 in agricultural operatione. 

<6) II no euoh suitable place be provided, or if tbe Oourbdieeots that the ptope ty 
shall be removed, tbe officer ehall remove the property to the Oonrt nnlese ^ 

.fctaohed is a growing otop when r. 46 applies. Whenever Uve-etook is plaoed at the 

Dtaoe where it has been attached the judgment-debtor ehall be at liberty to undert 
fhe due feeding and tending of it under tbe eupetvieion of the attaohing officer. . 

n\ Whenever property is attached, the officer shall forthwith report to the Court- 
and shall with his report forward an aooueata list of the property seized. 
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(8) If (he debtoE shall gWe hisooDsent ia writing to the sale o( propetty without 
awaitiDg the axpity of the term psesatibed in e. 68* the offioer shall receive the written 
oonaent and forward it without delay to the ooutt for its orders. 

(9) When property is removed to the Ooart.it shall be kept by the Bailiff, on bis 
own sole eespoasibility, in suoh place, as may be approved by the Court. If the property 
oaoDot, from its nature or bulk, be oonvaniently kept on the oourt premises, or in the 
pereonal ouatody of the BiiliS. he may sabjeot to the approval of the Court make suoh 
arrangement for its safe oustody under his own aapervision as may be most oonvecient 
and economioal. 

(10) If there be a Government pound in or near the plaoe where the Oourt is 
held, the Bailiff shall be at liberty to plaoe in it such attached live-stock as oae be 
properly there kept, in wbicb case the pound-keeper will be reeponsible for the property 
to the Bailifi, and shall teoeive ths same rates foe aaoommodation aod maintenanoe 
thereof as are paid in respeot of impounded oattle of the same desoription. 

(LI) Whenever property ie attached and any person other than the judgment* 
debtor shall olaim the same, or any part of it, the offioer shall nevertheless, unless the 
deoree-holdar deeicas to withdraw the attachment of the property so claimed, remain 
in possession, and shall direot the olaimaot to prefer bie olaim to the Court. 

(L2) If the daoree-holder shall withdraw an attaobment or if it ehsll oease under 
BUb-r. (2) or (1), the BaitiS’s offioer shall inform the debtor, or in his absence an 
adult member of his lamily that the property ie at his disposal. 

(13) If any portion of the dsposit made uuder eub-r. (1) or (4) remaios unezpend* 
ed, It ehall be refuaded to the deoree-holder in the manner presoribed for euob refunds 
iu sab-r. (9) of t. 45. A. Any diSereooe between the ooat of attaohmeut of move* 
able property (other thao the oost referred to in r> 4S-A) and the sums deposited by the 
attaobiog deoree-holder ehall, unless the differenoe is due to the fault of the he 

raooveied from the sale proceeds of the attached property, if any, and, if there are no 
sale prooeede, from the attaobiog daoree-holder on the apptioation of the Bailiff, If 
there is still a dafioieooy the amount shall be paid by Government, 

ADDITIONAL RULES HADE BY THE ALL&H&BAD HIGH OOURT. ~0. 21, 
r. 117,— £jive*atook wbiob has been attached in ezeoutioo of a decree shall ordinarily 
be left at the plaoe where the attaobment is made either in custody of the judgment- 
debtor on bis tucnishing security or in that of some land-holder or other respeotable 
person willing to andaetaka the responsibility of its ouatody and to produce it when 
required by the Oourt. 

O. 21, t. IIS.— If the custody of live-stock cannot be provided for in the maoner 
described in the last praoadiog rule, the aoimals attached shall be removed to the 
nearest pound established under the Oattle Trespass Aet, 1671, and committed to the 
custody of the pouod-keeper, who shall enter in a register— 

(a) the number and desoription of the animals I 

(b) the day aod hour on aod at wbiob they ware committed to his oustody ; 

(e) the name of the attaobiog offioer or his subordinate by whom they were 
oommitted to his oustody ; and shall give such attaching officer or sub- 
ordinate a oopy of the entry. 

O. 21, r. 119.— For every animal oommitted to the oustody of the pound-keeper as 
aforesaid, a obatge ehall be levied as reot for the use of the pound for eaoh fifteen or 
part of fifteen daye duriag which suoh oustody oontioues, according to the scale presori- 
bed under B. 12 of act I of 1671. 

31 



242 


THE LAW OP EXECUTION OP DE0BBB8 


[UH. V'll 


Aod the sum eo levied shall be sent to the Treasury lot credit to the Maoioipal ot 
District Board, ae the oase may be, aoder whose jacisdiotioo the poaod is. All such 
sums shall be applied ia the same manner as floes levied under 8. 13 of the said Cattle 


Trespass Act. 

O. 31, r. HO.— The pouod'keepee shall take charge of, feed and water animals 
attaohad and committed as aforesaid until they are withdrawn from hie custody as 
herein after provided and he shall be entitled to be paid for their maintenance at snob 
rates as may be, from time to time preecribed, ondee proper authority. Such raws 
shall, for animals epeoified in the seotion mentioned in the last pieoeding tale not exceed 
the rates foe the time being fired undac S. Q of the earns Act. In any case for special 
reasons to be recorded in writing, the Oouet may requite payment to be made for 
matnteoaooo at higher cabss than chose prescribed, 

Oi 31, r. 131. — The charges herein authorised for the maintsoanoo of live-stock 
shall be paid to the pound-keeper by the attaobing ofBoet for the first fifteen days at 
the time the animals are committed to bis custody, and thereafter, for such further 
period as the Court may direct at the oommenoement of such period. Payments for such 
maiuteoanoe so made in excess of the sum due for the number of days during which 
the aoimsls miy bo in the custody of the pound-keeper eball bo refunded by him to the 

attaching officer. 

O. 31, r. 122' — Animals attached and committed as aforesaid shall not be released 
from custody by pound-keeper except on the written order of the Court, ot of the 
attaching officer, ot of the officer appointed to oonduot the sale ; the person teceivinc 
the animals, on their being sc releaead shall sign a teoeipt for them in the register 


meotioned id t, IIB* 

O. 21p r* 139.— For the aafo ooekody of moveable property other than live-etook 
while under attaobment, the attaobing officer shall eubjeot to approval by the Ooart, 
make euoh arrangements as may be most oonvenient and eoonomioal. 

O. 31, r, 124.— With the permission of the Ooutb the attaobing offioet may place 
one or mote persons in special oharga of such property. 

Permission.— Tho permission to bo obtained ought to be obtained at the proper 
time before or immediately after the oustodiao is appointed. A general permission to 
appoint a oustodian is not enoogh. Where he aots without permission and appoints a 
custodian, he and not the ouatodiau is liable to imburae the party whoao property la 

atCaobedt 1936 A. 406* 

o 31 t 135 .— The fee for the servioee of each each person shall bo payable in the 
manner prescribed in r. 116. It eball not be leas than lour annaa and shall ordiDarily 
not be more than six annas per diem. The Court may at ite disoretion. allow a higher 
lee : but if it do so, it shall etate in writing its reaeona lor allowing an exceptional rate. 

O. 31 r. 136 .— When the eervioes of auoh person are no longer requited the attaoh- 

in<» offioBt'shall give him a oortifloate on a counterfoil form ot the number of he 

B®rea?nd cl tbo .moan, due to him, end on .he p.cen.e.ion o. euoh ee...flee.e 
to the t;oUEt wbioh ordered the attaobment. the amount shall be paid to him in the 

ptesenoe ot the presiding rfadge ; 

Provided that where the amount does not exceed Ra. 5. it may 
by money order on requisition by the dmin, and the presentation of the certificate may 

be ooDsequenoe of an order of attachment being withdrawn. 

. other roaVon the person has not been employed or has remained in charge of 

y or a sbaTs. Um. than .ha. for which paymen. has ho.n mads Ih .==P.o. 
0 ^ 1 °. a«yioe.. .ha faa paid aball ba ralandad ia whole or ia par., aa the o.a. may b». 
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O. 31. r. las. — Fees paid into Goact andet the foregoing rules eball be entered 'in 
the Begister of petty Beoeipta and Bepaymenta. 

O. 31, r. 199. — When any aum levied under r. 119 ie remitted to the Treaaney, it 
shall be aooompanied by an order in triplioate (in the form given as form No. 9 of the 
Muoioipal Aooount Code) of whioh one part will be forwarded by the Treasury Official 
to the Distriot or Munioipal Board, as the oaae may be. A note that the same has 
been paid into the Treasury as rent lor the use of the pound will be recorded on the 
extract from the pass-book. 

LIABILITY OF SAPURDDAR OR CUSTODIAN OP PROPERTY, — The Sapurd- 
dac of attached peopeeby is reeponsible to the Court for its production aud if he refuse 
to preduoo it when called upon to do so, be is liable to pay its value. 60 P.H. 1919. 
The executing Court has power to order the saputddar to produce the property lot sale 
if neoessaty, or to return it to the judgment-debtor, or to (he objeotor or any other 
person from whose possession it was taken or attached, upon the decree being satisfied, 
or objection being allowed or upon the termination of soy proceeding in execution or 
for any cause whatever. 20 N.L.R. 95^80 I G. 49. Whero the oustodian is appointed 
by the attaching officer without the permission of the Court under O. il, r. 134 
(Allahabad High Court Rules) the oustodian is not tesponsible to the Court. It is the 
attaching officer who ie responsible in euoh a oasa. 1936 A, 406. Under O. 31, r. 43 
the attaobiog offioot is bound to keep the property in bis own custody, and ie held to 
be responsible for the due custody thereof. He ie responsible as much to the Court of 
appeal as to the trial Court, and the former Court has authority to pass auy order it 
may think fit against him under the oicoumstanoes. 1936 A, 406. 

When the property Is released from attachment- —Although the attaobmont 
of property oomes to an end on the dismissal of exeoutlon proceedings for default, the 
depository or oustodiau of the attached property ie responsible to produce the same 
60P.R. 1919. 


ENFOROBHBNT OF THE LIABILITY OF THB SAPURDDAR —Id execQtion 
Proceedings.— An executing Court baa power to order the Bapurddar to produce the 
property and visit him with any penalty for hie default in obeying ite orders by proceed- 
ing against him in a summary maoner.in order to prevent the abuse of prooess and foe 
shortening litigation or for the ends of juetioe. 30 N.L.R. 98»80 I O. 49. 

By a aeparate ■alt.— The liability of a depository for the safe oustody of live- 
stock wbioh has bean attached cannot be determined in exeoation prooeadiags. 13 C P 
L.R. 104. 


Far other cases, see Chapter IX. 

BNFOROBUBNT OF THE LIABILITY OF THB SURETY OF THE SAPURD- 
DAR. — When the a->pard i ir ox ' JUtes a bond with auceties for the safe ou?tody and pro- 
duc'ioa inoou^*'; o' she orepaety made --iveit to him, the daores-holdar caunot enforce 
the bond she a-irVi-^^ io eraoution pooeading^ on failure of the production of 

property. Ha may gat the bond a^rigned to him by the Judge of the Oours and sue o»-on 
it. 60 I.O. 13l = (l9iO M.W.N 7S4 : 47 I.G. 956-16 N.L.R. 178 ; 13 O.P L R J04 
15 G 497 ; 93 G 95 : 17 A. 99 ; 13 M. 1 ; 19 B. 411 ; 19 A. 947. {Contra held in 
19 A.L J. 347, th kt the uuc )iy o .a b-s pcoceaiod against in exacutiou on the failure of 
tbd S^purddac to prodaoo the ptopecty. 


DISAPPBARANOE OF PROPERTY IN THE HANDS OP THE OUSTODIAN 
AND THB LIABILITY OF THB JO DOHENT DEBTOR.— If moveable property jg 
attaohed and made over to a aaputddar cr ouatodian under rules made under O 3i 
r. 43 and the property is not toetbooming from the oustodian who ie himself missing the 
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dBOtee hoiaer ia not entUlea to ptooeed againat othac property o( the ioaBment-debtor 
unleaa it is shown that the iadgment-debtor was a party to the diaappearaooe of the 

property attaohedi 31 P.R. 1899. 


lY.— HOW TO FIND OUT THB ITTAOHABLB BBTATB OP THB 

^ODailENT>DBBTOB« 

EXAMINATION OF JUDGMENT-DEBTOR, BTC.— Where a decree is 
for the payment of money, the decree-holder may apply to 
the Court for an order that — 

(а) the judgment-debtor, or 

(б) in the case of a corporation, any officer thereof, 

or 


(c) any other person, 


be orally examined as to whether any or what debts are 
owing to the judgment-debtor, and whether the judgment- 
debtor has any and what other property or means of satis- 
fying the decree ; and the Court may make an order for the 

attendance and examination of such 

officer or other person and for the production of any 

or documents. (O. 21, r. 41.) 


SaOPB.-This rule applies to an order 6U ^'’ihia'^^^rappHes^o 

by delivery in obedience to the decree or by sale. 17 U. bia . 

np THE RULE -Tbe object ol O. 91, r. 41 is to obtain dieoovery lor 
OBJECT OF TH ’ „eoeaaaty troable in obtaining aatislaotion ol money 

purposes ol oxeoation to avoid uo ^ , jjpj, jg likely to operate batsbly and 

deoteea. Although an ^ ^e made unless the Court is aatUfisa 

cause “y^licatioD aud its utgsat necessit,. still such applioations 

uselX -oou' agsd to ptoveu. uodul, dllatoty ttoublosome and expeus.v. 

execution prooeedings. 43 O. 905. 

time for MiKINO ENQUIRY.-Tho euquity may “““ ““ 

not pattioularly at a tima bsloto the issue of ptooess. 17 B. 

IV a —TIME FOR TiKINO OBJECTION TO ATTACHMENT. 

ot'c” «B.* wS^thero is uo supreseion ol uotioes the ^^“ao 

LXorto‘=t-he — r thrar x.o. cbj; 

i:a:L:rdrbtot -.71 Ohieotlou . . sa,. . ex.outlou o, a deotsa agamat 
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him but who has leftained feom doing so and who might have appealed against the ordes 
foe sale has no tight aftee the sale has been oaetied oat to ptefet an objeotion that 
the ptopeety aoM was not legally saleable. 29 A. 612 . 7 A, 6tl ; 26 0. 727. 
When a Couet has no jutisdiotion to sell a peopatty it is immateeial whethee a deozee foe 
■ale of that peopezty has been pteviously obtained and is in exeoation. A deoeee 
deolating undee O. 21. t. 63 that land was not liable to be sold in exeoation did not 
atop the jadgment-debtor from raising objeotion that It was not saleable. 46 A. 163. 

Time for taking objection by a stranger. — When a vendee before attachment 
peelers an objection to say and then witbdrawa it, and then the property is sold he is 
not barred from bringing a suit for poseeseion against the jadgment-debtor and the 
aaotion'pneohaeer. 7 M.H.O. S69. 


V.^PROOEDURB IN BFFOETlNO ATTAOHHEMT. 

PBOOESB FOR BXBODTION.— (1) Where the preliminary meaauzes (if any) 
eeqoieed by the foregoing rules have bean taken, the Oouet ehall issue, unless it sees 
oanae to the contrary, its peooaes for the exeoation of the deoree, (2) Every each 
pxooesa ehall bear date the day on wbioh it was iesaed and ehall be signed by the Judge or 
sooh offioer as the Oouet may appoiut iu this behalf, and ehall be sealed with the eeal of 
the Court and delivered to the proper oSoet to be executed. (3) In every euoh ptooeae a 
day ehall bo epeoified on or before which it shall be exeouted. (O. 21, r. 24.) 

ENDORSEMENT ON PROCESS. — (1) The offioer eoteusted with the execution 
of the process shall endorse thereon the day on, and the manner in, which it was 
exeouted and if the latest day specified in the prooess lot the return thereof has been 
exceeded, the reason of the delay, or if it was not exeouted, the reason why it was not 
exeouted, aud shall return the ptooees with euoh endorsement to the Court. (2) Where 
ibe endorsement te to the efieot that euoh offioer U unable to execute the prooess the 
Court shall examine him touobing his alleged inability, and may, if it thinks fit 
summon and examine witnesses as to such inability and ehall reoord the result. (O. 21. 
r. 35). 

ADDITIONAL RULE HADE BY THE ALL&H&BAD HIQH COURT.— O. 21, 
z, 26 (2).— Where the endorsement is to the efieot that suoh offioer is unable to execute 
the prooess, the Court may examine him personally or upon affidavit touching bis alleged 
inability and may. if it thinks fit summon and examine witnesses as to suoh inability, 
and shall reoord the result, 

ADDTIONAL RULE HADE BY THE MADRAS HIGH COURT.— In O. 21, 
t. 25 (3) insert the words “ or cause him to be examined by any rtber Court” after the 
words ” examine him,” Add the following piovieo to r. 26 (2) ” Provided that an 

examination of the offioee entrusted with the exsoution of a prooess by the Naaic or the 
Deputy Naair under the general or special orders of the Court shall be deemed to be 
BUffioieat oomplianoe with requiremeats of this olause.” 

Notice of attaobment must oontain a sufSclont description of the property 
to be attached in order to identify it, 18 W.R. 411. 

DISCRETION OF THE COURT TO REFUSE EXECUTION.— The Oouet 
cannot suo moto refuse attaobment of the properly on an applioation by the deoree- 
holder tor attaohmsnt of oectain property as belonging to the judgment-debtor on the 
ground that it does not belong to the judgmeut'debtor. The proper procedure is to 



246 


THE I*AW OF BXBOUTION OP DEOBBBS [OH, 

allow eaoh atkaobmeofe aod in oaBe an objeofeion be filed by a claimant under O. Sir 
t. 68. to decide it in aocoedanoe with law. 18 P,W.R. 1907. When a deotee-holdec 
movea the Court in accordance with law to attach the property of bia judgment debtor 
the Court is bound to iaaue prooeea for attachment and cannot refuse to do so. 67 P.R, 
1897, It ia not open to the Court to refuse to ezoute a decree. 10 C, 817, A Court 
oaunot refuae to attaob property on the informal letter from the Official Aasignee. 67 
P.R. 1897, A Court oannot refuse ezeoubion merely on the ground that the previous 
application for czeoution haa proved infruotuoua. 17 W.R. 166. 

SHALL BE SIGNED AND SEALED. — The warrant of arreat may be aigaed by 
the Judge hioiaslf or by any other offioer appointed in that behalf by the Court. 6 0. 
W.N. 846. The iuitiale of the Manaarim of the Court ia euffioieob aignature. 8 A. 
393. A Munsarim or aheristadar baa no authority to aigo euob warrant unless be 
has been actually appointed lo do eo by tbe Court. A. W.N. (1887) 43 ; 18 A.L.J. 384 ; 
(49 I.C, 171 = 30 Cf. L.J. 139, the onus of proving tbo abaence of authority lies on the 
party oontestiog it). The warrant must bo sealed with the seal of tbe Court, 49 I.C. 
171 = 30 Cf. Ii.J. 139. 

DELEGATION OF AUTHORITY TO EXECUTE.— A Nazir is not debarred 
from autbocisiog a deputy to ezeoute it for him aod the eodorsemeut of tbe deputy’s 
name on the back of tbe warrant le auffioieot pritna facia evidence of the delegation. 
6 A. 386 : 32 0. 696 ; 33 0, 759. A Naatr ol a Court baa no authority to ezeoute a 
warrant addceaaod to tbe BailiS of the Court. 36 1,0.871=16 Or. L. J. 39. The 
cffioet entrusted with tbe ezooution mentioned in r, 35 is tbe peon aod the Nazir, 
40 0. 849. 

PROOF OF EXECUTION OF WARRANT.— Tbe Court ought not to decide 
merely on the report of the Court offisiale aod to disallow the pcoduotion of evidence 
by the judgment-debtor. 7 0. 34, The Nazir’s return of warrant le no legal evidence 
of the aetvioe of tbe proceaa. 3 W.R. MU. 11 j 4 W.R. Mia. 4 ; 6 W.R, Aot X Rul. 93 } 
10 W.R, 3 1 18 W.R. 197 ; {contra was held in 13 W.R. 366). 


SEIZURE OF PROPERTY IN DWELLING HOUSE — (1) No perSOD 

executing any process under this Code directing or author- 
ising seizure of moveable property shall enter any dwelling- 
house after sunset and before sunrise. 

(2) No outer door of a dwelling-house shall be broken 
open unless such dwelling-house is in tbe occupancy of the 
judgment-debtor and he refuses, or in any way prevents 
access thereto, but when the person executing any such pro- 
cess has duly gained access to any dwelling-house, he 
may break open the door of any room in which he has 
reason to believe any such property to be. 

(3) When a room in a dwelling-house is in the actual 
occupancy of a woman who according to the customs of the 
country does not appear in publicj the person executing 
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the process shall give notice to such woman that she is at 
liberty to withdraw and after allowing reasonable time 
for her to withdraw and giving her reasonable facility for 
withdrawing, he may enter such room for the purpose of 
seizing the property, using at the same time precaution 
consistent with these provisions to prevent its clandestine 
removal. (S. 62.) 


BRB&KINQ OPEN OUTER DOOR. — When in exaou&iou ot a decree, moveable 
property has to be attaohea, the Ooutt offieer U at liberty to break open the outer door 
of the house of the pereou against wbrae property the attachment is issued. 72 P.R. 
1876. A bailiff or Nazir can break open the door of a shop in obedience to a ptooeflH 
for eSsotiog attachment. 3 B. 80 ; or any other building at a diataoee from the dwelling 
bouee and not forming a part of it. 8 B.H.O. A.C. 127. After gaining aoaeae to 
afaouee the attaching officer has a tight to uolook the door of a room which he 
euspeota to contain moveable property. 5 M.H.C. 189. 


VI.— CONTINUANCE OF ATTAOHHENT. 

AN ATTACHMENT OF PROPERTY CONTINUES UNLESS AND UNTIL IT 13 
PUT AN END TO. — Where an eaiate yielding petiodioai payments la attached, it ia 
not neoeaaacy to file a Ireah applioation for atCaobmeot of eaoh payment. The attach* 
ment oontioues. 2 B. 294. An atlaohmenb oannot oease merely beoau^e the land 
attached is transferred from the juriadiotioo of tbo Court whiob attached it to that of 
another Court or beoause the Court to which the deoreo is sent for execution oertiffee 
that it is unable to execute it. 12 M.L.J. 24. 


REMOVAL OP ATTACHMENT AFTER SATISFACTION OP DECREE.— 

Where, (a) the amount decreed with costs and all charges 
and expenses resulting from the attachment of any 
property are paid into Court ; or (6) satisfaction of 
the decree is otherwise made through the Court or 
certified Co the Court ; or (c) the decree is set aside or 
reversed, the attachment shall be deemed to be withdrawn, 
and in the case of moveable property, the withdrawal shall, 
if the judgment-debtor so desires be proclaimed at his 
expense, and a copy of the proclamation shall be affixed (in 
the manner prescribed in rule 54) on a conspicuous part of 
the Court-house and also where the property is land paying 
revenue to the Government, in the office of the Collector of 
the district in which the land is situate. (O. 21, r. 55 ) 

SOOPEi— No ocddc of tba ooar$ ia oeoeeeary foe the withdcawal of att^ohmaotuodee 
the present Qode and it ahall be deemed to be withdrawn Under the old Code an 
order was neoeaaacy toe the parpoaei An attachment of property oaonot be deemed 
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to be ^itbdrawD when eatiefaotsoQ of the decree in part only is certified to the Oonct. 
10 A.L.J. 166-15 1.0. 677. 

Cl. (a).— The mere tender of money before the Judge ia not eoffioient to enable the 
jodgment-debtor to have the eale of hia property stayed. 3 Hay, 809. When a 
judgment-debtor deposited money in Oonrt and the receipt having been filed . in the 
regular record and not execntion record the court overlooked the fact and the Bale 
was efleoted, the Oourt afterwards cancelled the sale on the required information and 
ordered the jadgmeDt'debtor as entitled to a refund of the decretal amount plus 
5 per oant. 9 I.O. 472 — 4 Bar. D.T. 98. 

01. (o).— When a decree is set aside and a new trial granted, the attachment falls 
to ihe ground. 10 W,R. 99; 7 C.L.R. 494 ; 9 C-P.L.R. 190; 19 W.R. 16 F.B.; 
4 B<L-R O-O- 92 ; 11 P.R. 1671. An attachment ceasee when the suit ie dismissed. 
14 W.R. 101. 

♦ 

TIME WHEN THE ATTACHMENT CEASES.— The attachment oeasea under this 
rule from the moment the money ie paid into Court or when the eatiefaotion ie 
entered. 96 M. 380 : 61 F.R. 1908. 

EFFECT OF REMOVAL OF ATTACHMENT.— When the attachment ie removed, 
an assignee hoe a good title egainrt pereons claiming under the attachment, 15 0. 
771 ; 7 A. 709 : 16 B. 91 ; 8 0. 979 ; 19 A. 489. 

ADDITIONAL ROLE MADE BV THE ALLAHABAD HIGH COURT.— O. 31, 
r. 56 ( 1 )— Notice shall be sent to the sale officer executing a deoiee of all applications 
lot rateable dietribulicu of assete made under 6. 73 (1) in eespeot of the property 
of tbe eame judgment-debtor by persona otber than the holder of the decree lor the 
execution of which the original order was passed. 

(9) Where— (a) the amount decreed [which shall include the amount of any decree 
passed against the same judgment-debtor, notice of which has been sent to tbe sale 
officer under sub-S. (1).] with ooete and all charges and expenses resulting Itom 
tbe attacbment of any property are paid into Oourt, or (6) satisfaction of the decree 
[inoluding on? decree patsed egaiust tbe same judgment-debtor, notice of which had 
been sent to tbe tolo effioer under sub eection (I)] is otherwise made through tbe Court 
or certified to ibe Court, or (c) the decree [including any decree passed against the 
same jud^emoDl debtor notice of which has been sent to the eale cfficer under aub- 
eeotion (1)] ie eet aside or reversed, tbo ottaofcment shall bo deemed to be withdrawn, 
and in the ease of Immoveable property, tbe withdrawal eball, it tbe judgment-debtor so 
desires, be pcocliimtd at his expense, and a copy of tbo proclamation shall be affixed 
in tbe manner pcceocibcd by the last preceding rule. 


DETERMINATION OF ATTACHMENT— Where aoy property has 
been attached iu execution of a decree, but by reason of the 
decree-holder’s default, the Court is unable to proceed 
further with the application for execution, it shall either 
dismiss the application, or for any sufficient reason adjourn 
the proceedings to a future date. Upon the dismissal of 
such application the attachment shall cease. (O. 21, r. 57.) 
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OBJBOT.*»The object of the tale is to pteveot the oontiaaenoe ol the attaohment 
lot aa indefinite petiod. 98ltO. 69 » 164 P.B. 1919. 

SCOPE, ‘^Wbeee there ie an explicit order patting an end to the attaohment, the 
provieione ol this role have no application, nor is there anything in the rale which 
limits the power ol the ooart to pass eaoh an order. 66 I.O. 649. 

Oismlsaal of application fOF execntlon. — Under O. 91. r. 67 the attaohment 
shall oeaee only II the application lor exeoution has been dismissed for any default ol 
the decree- bolder. In all other oases ol diemiesal it ie a qnestion ol faot in eaoh case 
whether the order removing the application Itom the file does or doee not prevent the 
attachment from eabsieting. 3 Ii.W. 601“36 1,0. 940: 44 I.O. 666; 43 1.0. 166, 

161.0. 406 ; 46 B. 949. Bismisaal ol execution prooeedinga lot no default of the 
deoree>holder does not terminate attaobment. 48 I.O. 786= (1918) Pat. 363. Mere 
diemiesal ol an execution petition does not cause the attachment before judgment to 
oeaee. 16 O.Ii, J. 186= 14 I.G. 346 ; 80 I.O. 106-99 A Ej. J. 893 : 49 M. 1 ; 26 I.O, 81 ; 
99 I.O. 361. Ae the rule doee not apply to attaohment before judgment, there being no 
application for exeoution (i&id) (conira held in 47 M. 483 P.B. also 66 I.C, 860). If the 
Court adjouene proceedings to a further date or etaye execution, the attachment remains 
in oontinuanoe. 3 U.W. 601= 36 I.O. 940, Under the old law there was no ptovieion 
like that provided in O. 91, r. 67 ; and there wae much ooufiiot of opinion about the 
point where exeoution prooeedinge had been atruok off or removed from the file and 
oonseqnently it wae doubtful whether the attachment ceased or not. Such oaeee are not 
likely to arise now it O. 91, r. 67 ie strictly followed. 99 0.1,. 7. 411 = 61 I.O. 979 ; 10 

1.0. 949. The diemiesal ol an application under O. 91, r, 67, has the effect ol vacating 
a prior order passed under O. 91, r. Si3. ordering exeoution to proceed, 9 Ij.W. 1056 = 31 

1.0. 293 : 49 M. 1 : 1 li.W. 665. Where an exeoution proceeding is diemiseed for 

default, the attaobment previously effected does not continue in operation. 90 I.O. 149 
-19 O.ti.J. 948 ; 76 I.O. 894 ; 38 I.O. 800-6 Ij.W. 204, O. 91. r. 67 applies only to 
orders of dismissal of execution applications passed after the new Code osme into foioe. 
An attachment in pursuance c£ an execution application which was eubsisting in 1908 
does not cease by the mere diemiEsel of tbe application after tbe new Code oame into 
force. 97 I.O. 668 ; 97 I.O. 792. O. 91. r. 67 does not apply when there is no default 
of the decree-holder and where there has been no order diemissing for default. 34 A. 490. 
The new O. P. Code provides expreseiy for dismiesiDg an exeoution application if the 
deoree^bolder does not take some further step until that step ie taken the application 
mui t be considered to be pending. 39 M. 670 : 56 I.O. 696 = 11 Xi.W, 49. Where the 
Court struck eff the application for execution without dismieeing tbe applieaticn or 
adjoutoing tbe ptoceediepe, the attaobment wae held not to be pending and continuing 
to eubfliet. 154 P.R. 1919 ; 23 0,0.166 = 67 1.0.609:38 1.0.300. The order of releaee 
of property from attachment involves the diemiesal of the application. 164 P.R. 1919. 
Thougb an order diemiesing an application lor execution but maintaining an attach- 
ment ie not a proper order to paee lor the court, but ones it ie paeeed it ie binding on the 
partioe between whom it te passed. 44 A. 974. Strictly speaking, when tbe applica- 
tion is struck cfl tbe attachment wculd go with it. 1993 Bom- 30 ; 4 Pat, U.T. 418 — 
71 I.O. 891. The operation of the rule must be confined within the emallest poesible 
limits. 98 I.O. 62= (1916) M-W.N. 189. A misaken impression on tbe part of the 
deoiee-bolder that tbe attachment still be subsisted in force notwitbstandieg tbe dis- 
missal of the application for execution doee not nullify tbe effect of the imperative 
provisions of this rule* 1 666. The dismissal of the execution application for 

default ol proseoutiou doee not put an end to tbe attaobment which may continue in 
full force thereafter. 61 I.C. 979 ; 8 I. C. 797 ; 11 O.W.N. 163 ; 14 B.r,.R. 496 : 87 I.O. 
635-48 M.I/.J. 616 ; 44 I.O. 666 ; 43 I.C. 165 ; 15 I.C. 406=(1919) M.W.N, 407. 

DEFAULT OF THE DBOREE-HOLDBR.— Tbe word default used in tbe rule is 
not restrioted to default of the appearance or matters of that description. It meana 

39 
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a failate to do wfaat the deotee>holdei was bound to do« that is, to go on with the 
application and have the property sold. 8 Li. 7. When the deoree-holdec admitted 
that oertain property had been sold by mistake, and agreed to make a fresh applioation 
for ezeoutioD, there was default on the part of the decree-holder within the meaning of 
the rale, il M. 167 ; 38 0. 48a ; 16 C.W.N 438 ; 75 I.C. 824 ; 76 I.O. 491-1933 
M. 703. Omission to iasoe notice under O. 21. r. 66 is a default. 16 C.W.N. 498. 
Where, after a claim to certain jewels by the brother o! the jadgment*debtoi had been 
dismissed, the decree-holder applied for proclamation and sale, without a prayer for 
production as he ought to have done aud where the District MuneiS ordered notice to 
the brother to produce them and the petitioo was dismissed owing to nou payment of 
hatta it was that the attachment did not terminable with the diemissal of the 
petition. (1915) M.W-N. 169 — 98 1,0. 69. When the parties have notice to appear on 
a oertain date foe (be hearing and determination of the ezeoutiou proceedings and on 
account of their noo-appearanoe, the executicn is struck oS, there is complete termina- 
tion of the case with (he result that under each oiroumstaoces the attachment is remov- 
ed. 19 O.D.J 246 — 90 I.O. 149. The default of the decree-holder coutemplabod by O. 21, 
r. 67, as a ground of dismissal of an applioation must be default io the discharge of 
some obligation laid on him by the Code or the rules framed uuder it. The omission 
of the decree-holder to attend the sale and his failure to bid at the sale do not consti- 
tute such default and when an application is dismissed on that ground It docs not ter- 
minate the attachment. Therefore when under a mietaken impeesaion that an attach- 
ment of property has ceased by reasoti of dismissal of a prior application for execution 
the decree. holder put in a fresh application and the oourt ordered him to pay batta and 
file a schedule of the immoveable properties required to be attached and owing to bis 
default in furoisbiog the said schedule, the ex parte application was dismtseed, held 
that the dismissal of the exocation was not one under O. 91. r. 57 aod that the attach* 
moat already subsisting on the property did not oease. 75 I.O. 491 — 46 316 ; 3 

Fat. L. J. 310. Default means omission to do what a person is legally bound to do. 

4 Fat. Ij.T. 418 — 71 I.O. 881. When execution proceedinge are oonelgncd to tbo record 
room behind the back of the deoree-bolder and without any default on bis part, a 
farther applioation, though iu the form of a new applioation for execution is really a 
ooDtinuation of the previous application. 3 U.P-D.R. 19. When a decree was passed 
against A and bis property wasattaobod io execution of the decree, and an appeal was 
filed to the High Court from tbo doroee and during the peudoocy of appeal tbo execu- 
tion case w struck ofl on aooount of ths decree-holders' default in paying oertain 
requisite fees and the dearoo-bolders applied tor execution after the disposal of the 
appeal and applied for revival of the execution proceedings aud for sale of the attached 
property it was held that the attachment was not withdrawn by reason of the dismis- 
sal of the applioation (or exeoution. 37 A. 649. An tnfertm order striking ofi an 
attaobmenb pending an appeal does not release the property from attachment. 17 W.R, 
284. Where an execution case is discontinued at tbo instance of an uneuocessfal clai- 
mant who has brought a suit to contest the validity of tbo order in the claim case under 
O. 21, t. 63, the attachment continues to be io force, 46 C. 6i ; 94 I.C. 796 ; 44 B. 660. 
When the decree bolder accepts a certain payment from the judgment debtor and 
agrees to grant him time lor the payment of tbo balance, upon whiob tbo oourt ditmiss- 
ed the execution proceedings, the diemissal, is for default of (bo deoree-bolder, 71 I.O. 
881»1998 F. 446. 

OOURT. — The Collector has power to diemise an applioation under r. 67 and the 
attaohment oeabss thereon, 4 N.D.J. 118 i 1993 N. 18 J 63 I.O. 643 ; 64 I.O. 490, 

ADDITIONAL RULES HADE BY THE RANQOON HIGH COURT.— O. 21, 
r. 67 -A. — A judgment-debtor may secure release ol bis attached property by giviog 
security to the value thereof to the Oourt, 
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NO ATTAOHHEMT UNDER A PRECEPT SHALL CONTINUE FOR MORE 
THAN TVO MONTHS anless the period o( atkaohmenfc is extended by an ocdec o! tbo 
Court whiob paesed tba decree or unless before tba determiuation of eoob attaobment 
the deorae bas been transfeeced to tbe Court by wbioh tbe attaobment bas been made 
acd the deoeee-bolder bas applied foe an order for tbe sale of euob propertyt (8. d6 
proviso). 

DETERMINATION OF ATTACHMENT BY BALB.^Wben a judioiai sale takes 
plaoe, all previous attaobments efieoted on tbe property fall to the ground. 66 1.0. 
668-3 U.P.L R. 106 ; 8 O 0. 409 ; 12 O. 317 ; 6 C.W.N. 67 5 32 B. 88 ; 34 0, 836. 

DEATH OF THE JDDOMENT-DEBTOR.— An attachment does not abate by the 
death of the judgment. debtor, 13 A. 440. 

STRIKING OFF EXECUTION PROOBEDINGS OR TAKING THEM OFF THE 
FILE. The etrtking oS ot exeoutiou prooeediogi admits of diSarent interpretations 
aooordiog to tbe oiroumstanoes ot a partioular case. 1 O.W.N. 617 ; 22 C. 909 P.C. ; 
3 B.D.R. 86 : 30 W.R. 133 P.O. ; 17 M. 180 ; 8 0.0. 163 ; 10 I.G. 345 ; 16 W.R. 
332 ; 24 W.R. 66 ; 30 W.R 133 ; 23 A. 114 ; 11 C.W.N. 163 ; 17 W.R. 234 ; 

10 O. 416 ! 21 W.R. 66 ; 8 W.R. 49 ; 24 W.R. 36 ; 12 W.R. 260 ; 39 0. 666 ; 
12 W.R. 142 ; 6 A. 269 P.O.; 1 C.L.R. 476 ; 13 C.L.R. 176 ; 20 I.C. 149 ; 6 N.W.P. 
70 : 1 A. 616 ; N.W.P, <1869)61 ; A.W.N, (1885) 57. Stay of execution does not 
imply termination of attaobment even if tbe proooedings are struck ofi. 9 W.R. 205 « 
12 W.R. 260 ; 8 0. 61 ! 8 I. A. 123 P.C. ; 4 C.L.R. 39 ; 13 O.L R. 176. Oo an applica- 
tion for execution ofa deocee proving infruotuous the deoree-boider stated Chat he did 
not want to proceed with it. held that tbe prooeediog acieing out of tbs appliostion 
tpso faofo oame to an end even in the absenoe of a formal order etrikiog oS tbe 
application to terminate tbe prooeediog. 63 10. Ill : 36 M.L.J. 387. Tbe aoC of tbe 
Court in strikiog prooeedings is only for the oonvenionoe of busiaese and leaves in taot 
all tbe prooeedings taken up to that stage and the attaobment thereby is not 
abandoned. 24 W.R. 36. Wben a Court strikes oS a case, tbe order of the Court 
declaring that the attaobment is subaisting is not bad iu law. 1 C.W,N. 617. The 
striking oS of a ease pats an end to its attaobment. 1 W.R. 318 ; 8 W R 416. Tbe 
sttikiug od of a oaee does not usoesearily put an end to an atCaobmont. t2 W.R. 142 ; 
6 N.W.P. 70 ; 17 W.R, 15 ; 16 W.R. 11. When tbe deotee-holder and tbe judgment- 
debter agreed and obtained a postponement of tbe eale by payment to thp deorce-holder, 
a part of tbe money due, tbe mete formal entry in tbe record showing that (be ease 
was struck cS the file was not of any cCeot, 6 W.R. 391. Where a oase bas been 
struck cS tbe file for nesloot of the pirty to pay tbe proces8*tee, an attaobment previ- 
ously made oannot subsist. 6 W.R- Mis. 4. Wben execution bas been set aside in 
toto after being proceeded with to a certain point, Che property is not under attaoh- 
ment. 8 W.R. 49. Wben execution prooeedioge ace stayed for a oertain poriod with 
an order, express or implied, as to continue attaobment and proceedings struck ofi 
tbe attaabmont is not at an end. 9 W.R. 205; 8 C. 61 P.C, An order strikieg ofi 
a case tor tbe eonvenienoe of the Court does not put an end to the nttaobmeDt, 12 
W.R. 360 ; 24 W.R. 36. Where there is only one application for attaobment and the 
execution case is struck ofi, there is no attachment to afiect subsequent alienations. 
8 C.L.R. 167. The rulings above oited were under tbe old C. P. Cede wbioh did not 
provide for oases where tbe application for execution could not proceed for default ot 
the decree-holder, and the practice was to strike oS a oase. The oases as to striking ofi 
an execution application are not likely to arise if tbe Courts have full regard for the 
provisions enacted in O. 91, r, 67. 

abandonment op attachment.— A bandonment by the attaohing orediCoc 
puts an end to the attachment and it may be inferred Boeordiog to the oiroumstaaoes 
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of eaoh oasei When the deocea-lioldee pats in a fceoh applioakiOQ fox attaobmeati tbo 
attaohxneafc andei the peevioaa applioatioD may be ooQBideted as abandooed. 93 A. 
114 ; 1 A. 616 ; 90 I.O. 149 : 11 W.R. 517 ; 98 W.R. 613 ; 16 A. 133 ; 16 W-R. 999 j 
Ij.B R, (1893-1900). 340 j 96 W R. 613; 1 N.W.P. 30. An attaobment not shown to 
have been celeaaed remains in lotoe. 96 I.O. 906** (1914) M.W.N. 796 ; 11 W.R. 617 i 
17 M. 180. A freab appHoation for attaobment does not always imply abandonment 
under the diet application. The burden is on the oraditor to prove the oontraiy. 16 
W.R. 392 ; 18 I.O. 691 ; 96 I.O. 81 ; 16 I.O. 387 ; 11 W.R. 617 ; 13 M.D.J. 991. Re- 
attachment after attaobment before jadgment does not ehow any intention of abandon- 
ment. 6 O, 199 ; 16 W.R. 992 ; 11 W.R. 617. The attaobment was presamed to 
have been abandoned when a very large time expired between the original execution 
and the date of its being etrnok oS. 90 W.R. 183. 136 P.O. {eortt^a in 94 W.R. 66). 
□0 W.R. 418 ; 12 B.IL.R. P.O. 411. When the patties applied for postponement of the 
sale, wbiob was done, and the case struck o9» there wae no abandonment. 1 N.W.P. 
F.B, When the delay is due to the iadnlgenoe of the creditor towards his debtor for 
paying hie debt it may be presumed not to be abandoned. 94 W.R. 66. If an attaoh- 
meot is made before judgment, the mere passing of a decree in the euit will not put an 
end to the attaobment unless there is proof of an abandonment. 16 I.O. 387. 


RELEASE OF PROPERTY PROU ATT AOHMENT.— Where UpOQ the 
Said investigation the Court is satisfied that for the reason 
stated in the claiui or objection such property was not, when 
attached, in the possession of the judgment-debtor or of some 
person in trust for him, or in the occupancy of a tenant or 
other person paying rent to him, or that being in the posses- 
sion of the judgment-debtor at such time, it was so in his 
possession, not on his own account, or as his own property, 
bub on account of or in trust for some other person, or partly 
on his own account and partly on account of some other 
person, the Court shall make au order releasing the property 
wholly or to such extent as it thinks fit from attachment. 
(O. 21, r. 60.) 


For ao(69 under %b\B rule eee infra* 

REUOVAL OF ATTACHMENT UNDER ACT III OF 1074 (THE VATAN- 
DAR’8 ACT}.— By the Qcat p^tt of par*. 10 of the Aot, the Oolleotoc is authorUed to 
inform tbe Court, by his oerlieoats, what portion of the property has been aseigned and 
the Court is bound, on teoaiving euoh oerti6oat6 to oanoel the pending attaobment in 
00 far as it might afleot tbe portion so assigned. 4 B. 496. 


THE RBYIYAL OF ATTAOHUBNT.— If on ex parto deoteo is set aside the attaoh- 
moDt oeaees. but if the last order setting aside the ex parte deoteo is revoteod the atfcaoh- 
ment revives and tbs attaohing creditor is put in the same position as if the attaobment 
oontinued from tbe very beginning. 19 W.R. 149. If the appHoation for execution is 

dismissed, tbe attaobment oeaees under 0.91, t. 67. but if the order of diemusal is set 
aside by the High Court on appeal, the attaobment revives. 19 A. 483 ; 8 A.L.J. 
619 ; 34 A. 490 ; 31 A. 367 ! 93 0. 899 ; 80 P.R. 1903 ; 2 L L.J. 99 ; (19181 Pat. 
363 = 48 1 0.385, 64 1.0.490 = 18 N.L.R. 159; (oondrn in 18 O.W.N. 339-191.0. 
66^ The eaeot of a deoteo in a suit under O. 91. r. 63 establishing a right to attaobment 
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alter fche teleaee ol the property in claim prooeedinge ie to set aeide the 
and to reetore the state ol things which had been disturbed by 

aa W.R. 46 ; as O. 889 ; lO B. 400 ; 31 A. 367 ; 6 A.Ii.J. 434 ,3 O.L.R. . 90 W.R. 
909: 33 O.Ii.J. 901-96 O.W.N. 644 = 631.0. 348 ; 41 393-(l991) M.W.N. 648 , 

38 M. 633 : 48 I.C. 386-6 O.Ei.J. 647 ; (conlra in 6 M. 98) ; 38 M. 636. A revival of 
ezeoQtion proceedings does not operate as a revival of the attaohment eo as to prejudioe 
the rights of strangers who have in the interval acquired a right to the propeety. The re- 
versal of iadioial orders leaves unafieoted the rights ol strangers. 6ona fide pnrohasers. 
who have aoqoieed title on the assumption that such ordete were valid in law. 14 C.L.J. 
476 • 37 O 107 ; 11 O.L.J. 364 ; 44 I.O. 864. When a decree-holder has attached the 
property of the judgment debtor. in execution of a money deoree and. while he is 
seeking to estabHeh his right to attach and eell euoh property as the property of the 
iudament-debtor, by suit againot a suooeseful claimant, the judgment-debtor not being 
a patty to the suit or the olaim prooeedings. another deoree-holder attaobee the same 
property and bringa it to sale, suoh an auction-pocohaset is not to be affected by fche role 
ot Ha pendens and a eubeequent putohaeec at a court auction in execution of the 
decree in exeontion ol whioh olaim prooeedinge were taken, does not acquire a good 
title as against the prior auotion purohaaer. 40 M. 966. When an applioation lor exe- 
ontion ol a decree has been interrupted by the intervention ol objeotiona and olaime 
Bubseqaently proved to be infruotuous. a later application ehould be treated as a oontinu- 
ation ot revival ol the earlier one. 4 N.Xi.J. 813. The order under O. 81. r. 60 relaae- 
iog the property is only provieional and the effeot of a deoree in a subsequent suit under 
O 81, t. 63, deolaring the right to attach the property is to maintain the attachment 
originally made. 8 But. t* J. 113-1983 R. 837. And the tranaler made during 
the interval when there was no attachment is void as against olaime under 8. 64. 1938 

B. 138 — 65 1,0. 830 ; 20 A. 481 ; 35 B. 616 ; 16 0. 771 ; 36 A. 431 . 16 B. 91 ; 38 

M. 60 ; 37 0. 796 ; 14 M.I.A, 643 ; 80 I.O. 906 <n) ; 38 M. 636. When the property is 
attached before judgment, and under a misunderetanding the order of attachment is 
set aside, but the attachment is Bubeequeutly restored, the restoration of the 
attaohment has the effeot of reverting the partiee to the position they oooupied 
when the property was originally attached and a private sale of property in 
the interval is void. 48 A. 39. The deoree-holder’s rights ate not affected by 
a temporary diaoontinuanoe of attaohment. 3 L.Ii.J. 99; 31 A, 367 ; 93 O. 

889 ; 80 P.R. 1903. When the lower court set aside the attaohment, the order 
ol the appellate court oo appeal remanding the case does nob revive attaohment. 
□3 C. 9 P.O. When an uoeuooessful claimant and plaintiff appealed from the 
deoteo and during the pendency ol the appeal the property was purchased at the execu- 
tion sale brought about by tbe deorae-holdec such purchase was held to be affected by 
fia pendens. 33 A. 60. When the deoree of the Court of first instance is reversed on 
the fiesb appeal, but restored on the second appeal, the result ot the deoieion in the 
second appeal ie to revive the attachment whioh under tbe provisions of O. 21. 
t. 56 is deemed to have been withdrawn in consequences ol the deoree on first appeal, 
48 I.C. 386 — 6 O.B.J. 647. 

Setting aeide Sale.— Where an execution sale is set aside for any reason other 
Chan Che dolault on the part of the deoree-hoidec. the attachment which had been 
obtained prior to the sale revives to support a subsequent application for execution 
and no fresh atiaobmeot ie necessary. (1918) Pas. 343 — 46 I.C. 689 . 34 A. 490 , SO 
W.R. 31 • W.R. 1864, 36 ; 91 W.R. 436 *. 6 W.R. P.C. 1 ; 12 W.R. 143 : A.W.N, 

(1881) 6. The setting aeide of a sale for irregularity does not terminate attaohment. 

30 W.R. 19. 


WITHDRAWAL OF ATTACHMENT.— Additional rales made by the Allahabad 
High Ooavt.— O. 31, f. 116 .— When an applioation is made for the attaohment of live- 
Btook or other moveable property, the deotee-holde eball pay into Court in oaeb euob 
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sum as will oover the costs of the nsaioteoanoe aod ousiody of the piopecty foe fifteen 
days. If witbia three clear days before the expiry of any such period of fifteen days the 
amoaot of such costs for such fnetber period as the ooart may direct be not paid into 
oonrt, the court on receiving a report therefrom from the proper ofiBoer, may ieeue an 
order foe the withdrawal of the attachment and direct by whom the costs of tbe 
attachment ate to be paid. 

0. '31, r. 130. — The coats of pteparinp attached property for eale, or of oonveying 
it to tbe place where it is to be kept or eold, sball be payable by the decree-holder 
to the aUaobioR officer. In the event of the deorec*hoIdet failing to provide tbe 
neoeasary (uada, the attaching offiser ehaii report hie default Co the Court, and the 
Court may thersapon tsme an order for the withdrawal of the attaobmeot and direct 
by whom (he coat? of the attachment ace to ba paid. 

yil.- INVESTIOATION OF OLAIUS AND OBJEOTIONS TO ATIAOHUENT. 

SCOPE OF THE RULES.— Buie 58 refeca to olaima or objeotioos regaediog attached 
property on tbegfouod that tbe property isnot liable to attachment. Wbecu the claimant 
does not obi'^ot to tbe atrachmoot at all ond is quite witling that the property should 
be attached but wants that bis poaaesaoty mortgage should be pcooUimed at tbe time 
of sale, tbe objection dojs not fall either under c. 68 or r G2. tbe latter rule having 
refecenoe to mortgages cc charges in favour of some person not in poaseeaion. 83 I.Q. 
869=»ll O.Ii.J. 340. R. 58 applies only when the objection is taken that the property 
attached is not liable ta attachment. 84 I.C. 365»47 M.L.J. 720 ; 1926 M. 355^:91 
I.O. 414. Claims to property attached before judgment ace covered by those rules. 
Tbe policy o( law is that quoations of title raised by claims againat attachment before 
or after judgment should be promptly disposed of, 41 M. 849 F B. : 37 A, 678 ; 6 
Xj.W. 519. When a oecvain property ia attached before judgment, and sold on account 
of ita pf ciabable nature in tbe auit of A, and B in ezeoutioo of bie own decree 
actaobea tbe money ao depoaited in Court, but bis application tor payment was rejected 
os the application of A. who afterwards obtained tbe decree, held that tbe applioation 
of B waa under O. 21. r. 58 and that B oould bring a auit for tbe payment of money 
under O. 21, r. 63. 37 A. 678. 

RetroBpeotlve effect. --The provieiona of O. 21. r. 56 are retroepeotive and do not 
apply to prooeadinga in execution under the old Code. 9 W.K. 292 ; 9 W»R. 62 ; 7 W.R. 

136 . 

These rules do not apply in oaaea whore attaobmeot of property is uuneoeesary. 
O. 21, r. 58 does not apply where tbe property in dispute is directed to be sold undCF a 
mortgage decree and (be mere fact that there baa been an attaobment does not make 
the rule applicable. 14 Bur. Li.B- 201 1 4 0 631 j 26 C,V7 N. 60 , 12 C. 453 j 16 0» 
674 ; 4 B. 615 : 2 B L.R. 138 j 19 B. 98 ; I N.L.R. 142 ; 68 P.R. 1910 ; 10 I.C. 216 ; 
14 0. 631 ; (1919) Pat. 79«60 I.C. 448 ; 68 I.O- 895=2 L.L.J. 343 ; 27 A. 700 : L.B.R. 
(1893-1900) 609 ; 29 1. 0, 941 = 8 Bur. L.T. 914 ; 12 C.P.L.R. 73; 4 Ij.B R 82 ; 1 
OWN. 701. In 8a.)h a case if the Court paaeea an order on such an application, 
tha H'gb Court will intorfore in teviaion. 58 P.R. 1919; 1 N.L.R. J49; (1919) 

Pat 79=60 I C. 449. On tbo contrary It is held in Burma (bat if the decree-holder 
applifeB f<^'f obtains an order for attachment of property and it is attached, claims 

and objHotioud to atlaobmeot mubt be dealt under these rules. 14 Bur. L.R. 201. 
•These rulec ■*to ioepplicablo when there is no attiohment. When in the execution of 
A’s decree ogainat B. C’s (Isthoc of B) property was Bought so be attaobed. but 
O paid the amount named in the warrant under protest he cannot apply under. O 21, 
e. 59 for return of the money. 9 8.L.R. 213 = 31 1.0.492. When apeolfio moveabla 
property has been attached by a prohibitory order under O. 21, r. 46 the objeotlon can 
bo raised under r. 60 ; 14 C.P.Ii.R. 124 ; 24 M. 20. Claims to a share ol moveable 
property attached in execution must be investigated by tbe Courts under these rules. 
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14 W.Rt 52 : 17 W.B. 74. When moae; ia paid to release attachment in exeoation 
of a deoteSi it cannot be made the subjeot of a claim nndec these tales. I Ind* 
Jnr. N.S. 348. 


Debt!. — These rules apply in the osee of attachment of debts. The nords 
“possessed of” in rr. 60 and 61 are not reetcioted to objects capable of physical posses- 
sion, bat apply also to objeots capable of oonetraotive possession, such as a debt. The 
word “ property “ in c. 58 is wide enoagh to ioolude a debt. 37 M. 67 F.B. ; 38 6. 631 ; 
33 a. 487 ; 4 L.B.R. 389 : 73 I.O. 558 = 44 M.Ii.J. 588 ; 11 I.O. 45 (Pun.) (confra 
was held in 4 B. 333 ; IC M. 194 ; and 30 M. 34 which was overruled in 37 M. 67 F.B). 
The procedure as laid down in O. 31, e. 68 applies to a debt attached in execution of a 
decree and an order made againet the alleged debtor is binding upon him if be does not 
institute a suit for a declaration that no debt was due from him under O, 31, r. 63. 
71 I.O. 46 (Pun,). 

Money lying In Ooart.— Tbeee rules apply in the case of money lying in Court. 
19 C. 386. These rules ooniemplate the liability or non'liability of the property 
attached. They do not contemplate to establish the liability of third parties. 33 G. 
303. 


Ineolirency of the JadgmeDt-debtor.— The provieions of r. 68 with respect to 
attachment are not afieoted by the insolvency of the judgment-debtor and the invest- 
ment ol the property in the Receiver. 5 A. 333. 

OBJECT OF THE RULES.— The object of these rules is to give a olaimant a 
speedy and summary remedy, but the rules do not deprive him ol bis remedy by suit. 
The summary remedy given by these rules is in addition to the remedy by way of suit. 
33 6. 260: U.6.R. (1697— 1901) Vol. 3. 367. 363. 

APPLIOABILITY.— Attachment under ProTioolal Insolvency Act.— An attach- 
meat ander 8. 13 (3) of the Proviooial Insolvenoy Aot III of 1907 is analogous to 
attachment before judgment and the objeotion petition abouldl be inquired into as if 
under O, 31. r. 58. A party whose property is attached need not wait to put in bis 
claim till tbe receiver takes possessioo of the properties. 36 A, 66- When in proceedings 
under the Proviooial Insolvency Act a receiver ia appointed and be takes poeseseion of 
the properly ol tbe ioeolvent. any person objecting to tbe same or tbe grouod that 
tbe property does not belcog to tbe insolvent should apply under 8. 33 of Act 111 of 
1907 O. 31. I. 68 does not apply to saob applications. A decision under 8. 33 of the 
Aot parsed by a Dietriot Court under tbe Aot is not open to appeal under 8. 46 without 
obtaiciog leave to appeal from District Court or the High Court. 36 A. 8. 

Bengal Tenancy Act. — When some of tbe oo-sbarers got a decree for rent and 
others wees made defendants in tbe suit, tbe latter cannot object to attachment under 
O. 31, r. 68. 15 C.W.H. 830= 8 l.C, 60. on the ground that tbe entire bolding is not 

iable. Id execution of a deoeeo (or arrears of rent in respect of a holding within tbe 
meaning of 8. 170 (li of tbe B.T. Aot the provisions of O. 31, r. 58, do not apply 
and therefore no claim oan bo allowed to be made to tbo bolding which is put up for 
sale in execution. 8 I.O. 50. But a claim ia entertainable if tbe decree (or rent 
ia in eespeots of two holdings, it being not a rent decree as contemplated in Gh. XIV 
of the B.T. Aot. 36 G. 765 ; 38 0. 328 F.B. (4 O.W.N.734 overruled). Where the 

claimant contended that the attaobed property was homestead not governed by tbe Aot 
the provision of the rules were held applicable. 7 l.C. 490 = 13 C.L.J. 549, By virtue 
of 8. 170 of tbo B. T, Aot, O. 21. r, 68 does not apply to an execution of a rent deoiee. 
1936 P. 310 = 3 Pat. D.B. 889. 
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CompanleB Aoti 1912.— The fight of appeal under the proviBione of the Oompaniee 
Aot, 1919, is oo.ezteneive with the right of appeal oonleired bjr the O.Pi Gode. Henae 
where in liquidation prooeedinga a person desoribed as the proprietor of a firm was 
direoted to pay a oertain sum as a oootribatory and the order was sent to the Distriot 
Judge to be executed and aootber pereon alaimed to be the sole proprietor of the firm, 
whose claim the Distriot Judge declined to adjudtoate upon, held that the claim 
purported to be under O. 91, r* 68 of the O.P. Code and the order passed was one 
under r. 63 and oonsequently there was no appeal. 38 A, 637. 

Agency tracts. — The remedy by way of olatm petition does not exist in the Ageooy 
oourts and the institution of a suit is the only remedy available to a person whose pro* 
perty has been attached in execution of a deoree obtained against a third peraoo. 19 
M.L.J. 487 = 66 I.Q. 115. Acoordiog to the law prevailing in Vizagapatam Agency an 
notion will not lie for a deolaration that an attached property in respeot of which a 
olaim has been allowed belonged to the judgment>debtor. 99 bl.ti.J, 730 = 39 I.Q. 996. 

Presidency Small Oanee Ooorts.— These rules ate inapplioable to these Oonrts by 
B» 9 of the Fceeidenoy Small Cause Oourts Aot, 18 0. 996. 

NATDRB AND SCOPE OF INVESTIGATION .—The queetione whiob have to 
be ooDsideted during the investigation under O. 91, r. 58 are oomparatively simple • 
and questions of legal right and title are not relevant except so far as they oaay afieot 
the deoisioQ as to whether the possession is on aooouot of or in trust for the judgment- 
debtor or some other persoa. 1 L.B.R. 60 : 4 b.B.R. 989. These rules ooniemplate a 
summary investigation into the question of possession and the question of title is to 
be gone into only to determine wbotbee the psreon in possession bolds euoh poBseeeion 
as agent of or as trustee for another, 1 O.W.N. 617. In olaim investigation, the 
duty of the Court is to ascertain who was in actual possession of the properly at the 
time of attaobment. It will not go into the question of fiaudulent possession. 13 
But. L.T. 214=64 I.C. 66. The Court should refuse to enter into the merits of the 
oase, when there is primet facie evidence in favour of the claimant which is all that is 
neoessaty for an order in summary proceedings. The merits of the oaee could be 
agitated by the aggrieved parly in a suit nnder O. 91, r. 63. 9 I.Q. 260 \ 9 M.L.T, 483, 
Claima under O. 91, r. 68 are not solely lot possession. They are claims to or objeo- 
tions to a'ttaohmeot of property. The claimaot must advance evidence to show that 
at the d^te of attaobment be had some interest in or was possessed of the property 
atiaobod. 2 Bar. L R. 134. When a priwn /noia objeotion has been established, the 
proper procedure lor the Court is to refer the objeotoc to a regular suit. 44 P.R. 
1866. When an application is made under O. 21, r. 68 the only questions to be deter- 
mined is whether or not the judgment-debtor was in possession of the property at the 
time when the attachment was made. 21 W.R. 56. The Court baa jurisdiction to 
die-tilow the olaim on soma grounds other than the question of possession. 34 A. 366. 
When the property ie in the psssession of the claimant the attachment must be raised. 

9 Ind. Jur. N.a. 339. Tae only question for consideration is whether the property 
attached is in the passession of the judgment debtor or of some person in trust for him 
or wbetber it was in the possession of a third party in trust for him. 16 W.R. 119. In 
deciding a question under r. 68 the Court should oonfioe itself to determine whether 
or not the property was in possession of the olaimant on hie own account at the time 
of attaobment. 1 0.0. 1057 ; (1936) M.W.N. 690. The question for determination 
under these rules ie one of poeseasioo. The use of the words “ the poasession of the 
trustee for the judgment-debtor” means the possession for the judgment-debtor. There 
is no need for entering into intricate questions of the validity of the trust, sto* 14 0. 
617. The order referred to in O. 91, t. 63 ie the order with lelerenoe to the right to 
olaim the property in dispute and not the order with tefetenoe to the feet of poflseselon 
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at the time the order waa made. 35 M. 96. The polioy ol the Ziegislature is to eeoare 
the speedy aettlemeat o* questione ol title raised at azeoatioo sales, 16 0« 621 ; 1926 
N. 197 = 90 I. O. 196. Rights relating to property lor beyond the peouniary jatisdlo- 
tion of a Oourt in regard to suits oannot be disposed ol on the claim petition. 90 


Question of title — lo an enquiry into the olaima to attached property, the Court 
may in a proper oase. go into the question of title, and is not neoesearily restrioted to an 
enquiry into possession. 10 But. L.T, 14 =39 1,0. 276. Where in an enquiry under 

0 21, r. 69 a claimant to an attached property does not adduce any evidence as to 
possession, the Oourt is justified in confining iteelf to the question of title. 39 I.O« 31. 
An order in olaim oroojediogs is nob restrioted to the determination of the rights* 
relative to physical possession, bub also can determine questions of title. 8 M L.T. 
381. A claimant in atbaohmsnt ptooeedinga muss prove that be is the owner of the 
property. If he fails he baa no further interest in the prooeedings. He may prove 

title by adverse poeaeseion. 46 B. 1030. These rules contemplate a summary investi- 
gation into the question of possession and the question of title is to be gone into only 
to determine whether the person in possession bolds snob poBsession as an agent or 
trustee for another. 1 O.W.N. 617. Ordinarily where property attaohad as being the 
property ol the judgment-debtor is claimed by a third parson, such person may file a 
claim and where the Court has jurisdiotion to try the question, the title to property is 
determined in exeoutioa prooeedings. 31 C. 340 {contra in 29 C. 643— In an investi. 
gation under there rules what ibe Oourt bae to determine is merely the question of 
poeseesion. it oannot go into the question of title, Sse also 14 O. 617 ! 18 0. 990 ) 
Under Bs. 68, 70 and 71, C. P. Code, a Colleotor is not empowered to adjudicate upon 

questiOD of title under O. 21. t. 68. 9 C.P.L.R. 113 ; 3 N.L.R. 164. 

Olaimaul in possessloo under collnsive sale.— A judgmeot-debtor with the object 

of defrauding bie oreditora, executed a collusive sale-deed of bis property in favour of a 
third person who was put in possession and who preferred a olaim to the property 
under O. 21, c. 69 when it was attached by the oreditor in execution of hiedeor»-e it was 
held that the claim should be tejeoted on tbe ground that the property was in possession 

01 the cJaimaot io trust lor tbe judgment^debtor witbin tbo mesDiog ol O. 21» r. 61 • it 
was necessary in order bo defeat the olaim to ehow that tbe trust was oue capable of 
eoforooment. 18 C W.N. 939 = 17 I.C. 12. In an investigation ol claims to property 
under attachment, tbe Oourt should consider whether the judgment-debtor was or was 
not in poosesBioo of the property, and if io posseesion whether be was in poesoeeioa on 
hie own aooount or in trust for eome other person. If this involves a decision as to 
bona ftdesot an alleged sale or tbe legal efieot of tbe deed of conveyance or tbe oircum 
Btanoes attending its registration, tbe Court ought to go into suob iratters. 11 Rnr r 
T. 119 = 43 I.C, 183. 


Benaml purchases.— Tbe Court is bound to inquire into tbe question whether the 
property was purchased cy the olaimant benami for tbs judgment-debtor or not and 
whether tbe property is or is not in tbe possession of tbe party againet whom tbe exeou- 
tion 19 sought or of Boms other pecsoa in trust for him. iO WR 203' l A IDI 
When on a claim it wis found that the property was purohased in' the nemo of the 
judgment-dabior aud the olaimaofs husband, but the purchase- money oame wholly 
out o the latter's pocket and he and tbe claimant were in possession sinoe 1903. held 
that the claimant beiog in possession io her own right, her olaim ought to be held and 
the attaobment should be raised. 28 M.L J. 337. It is not necessary for the purchaser 
to ptoye that oonsideratioa did pass. The burden of proving that tbe deed is ftaudu 
lent and ooUusive IS on the party alleging it. 9 But. D T. 199-31 i c. 125. Tha 
Court cannot go into the question of benamidac's title and on an objeotion by tha 
benamidar the Court ought to release tbe property from attachment, if tbe objector il 
proved to be the claimant. 29 0. 643 : 14 O. 617 J 18 O. 290, " 

33 
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OLAIHAMT HAYINO AN INTEBESI IH THE PROPEBTT.^&n objeotoe may 
raise an objection to the attaohmeat of property not only od the ground that he is in 
poeseesion of it, bnt also on thegroaod that he has an interest lathe property attaohed. 
31 A. 366. Buie 69 does not mean that if the claimant establlabee that he has some 
interest in the property, be is entitled to eucoeed irrospeotive of the queetioo of posses- 
eion ; nor does it imply that if he fails to aetablish the partioular interest he eete up. 
his olsim must be disallowed irieepeotive of the question of possession of the judgment- 
debtor. In each ol the oases mentioned in tr, 60 and 61 the Court must determine the 
question of poaseesion of the judgment-debtor and cannot found its deoieion merely on 
tbe question of the validity of the olsim or of the title to the attaohed property. 31 

I.C. 62. 


delay.— I f a Judge is of opinion that an application under O. 31, t. 68 has been 
deeignedly or onneoeHsarily delayed, be may refuse an investigation. But if he makes 
an investigation he is bound to pass order under O. 21| r, 60 or r. 61, G.P.Oode, and the 
dismissal of the application on the ground ol delay after investigation baa been made 
is illegal. 11 Bur. L.T. 11 — 39 I.C. 345. The proviso to r. 68 (!) applies even to 
oases where the Court without juriediotion beoomes possessed of the property attaohed 
in execution by the usurpation of authority. 41 1.O. 416. 

WHETHER THE EXECUTION IS TIME B4RRBD.— In prooeedioRS under 
r. 58, the Courts deal with the point whether execution is time-barred. 2 Pat. L.T. 
276-60 I.C. 376. 

burden of proof.— I f a Court flods that tbe claimant was in posaessioo at 
tbe time ol ottoobment. and it is not proved by the attaching orediior that the claimant 
was in possession in trust for the judgment-debtor. the Court should remove the 

attaobment. If a olaimaot to property proves that he was in t 

attachment the burden ol proof that be is not the owner or that be holds m trust for the 
judgment-debtor is on tbe decree-holder and if be fails to discharge 7* 
remove the attachment. 2 L.B.R. 16J ; 4 li.B.R. 369; U.B.R. (1901) 

P Code 3 • U.B R. (1906) 196b Qc. C.P. Code 16. In a ptooeeding m execution of a 

deo?ee the’oUimant ehould begin and must prove that the property belonged to him, or 
decree tn < , ot » p ifi • 20 W.R. 346. It le for tbe claimant 

was in bis own possession. 11 W.R. P.B. 1B.20 yv^. 

to prove that tbe attachment is not legal. A.W.N. (18-9) 127. 

WHO CAN OBJEOT TO ATTACHBEST DNDEB THE BDLES—The word. 

•• ae it be «aB a .arty to the suit ” in r. 68 elearl, point, out 

those persona can apply who were not parties to the eu.t ae defined S' 

Code, doy person who can apply under B. 17 cannot apply under 

person (e.p. a reversioner) who had some interest in or was possessed 0‘ 

attached at ibo date of attaobment can apply to set it aside. 71 I.C. I0i2 19 

292 • 1926 A. 240. Any pereop who has an interest in tbe property may apply an 

r 68 llihough he is not in possession. 10 I.C. 994 =.(1910) 1 U.B R. 76. Some mtore.t 

means such interest as would mahs the possession ot the iudgment-debtor 

“ t on hie own account but ou account ol or in trust lor tbs ola.maut. 1 C.W.N. 617. 

Horwagor. and Mortgagees. -A petition by the simple morigages ol P'0P»^ 

K I "-na to the iudgmont-dobtor and attaohed in execution by the dectee-ho^lder. 

* that the properties should be described in the sale ptOolamaLion 

praying that the p P favour of the petitioner and sold subject to 

Bubjeot to the ® i,^bintheptoyi9ion3otO. 21. f. 68. 27 M.D.J. 169: 

I'lVl') M.W.N. 079 f 96 M.L J. 666 ) 9 Bom. U.R. 476. A mortgagee o. 
52 I.O. 720. I mjdsc r. 69 that the property may be sold subject 

rM r.TV^-69 I.O. 790 1 81 I.O. 1019 = 1996 0.0. 164. Cirns 
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founded on mottgoges are as maoh within O. 31. t. 58 as any other olaims to property 
attaofaed. 31 M.Hi.J, 3i7n38 1,0. 937, When property whioh is in the poaseBaion of 
the mortgagee ia attached in execution ol the decree, the mortgagee oan olaim to have 
the attaobment removed under O. 31, r. 60. In auoh a ease it is only the equity of 
redemption that oan be attached and sold. 11 O.Ei.J. 339 — 81 I. Q. 648 ; 10 B.H.C. 
100 , 80 I.C. 438 — 1935 0. 396. A mortgigee in poaseesiou ia in poeaessioa on account 
of or io (mat for the mortgager to the extent of the property mortgaged. The property 
is not in tbe mortgagee’s possession as bis own property, but partly on his own aooount 
and partly on aooount of tbe mortgagor. Henoe where the mortgaged property in 
possession of a mortgagee is attached as his property aod the mortgagor prefers a olaim 
against the attaobment. the olaim ahould be investigated aod the property released 
from attaobment to the extent of the mortgagor’s inteceet. So far as the intaresb of the 
owner and mortgagor is oonoarned the property is liable to attaobment. (1910) I 
U.B.R. 75=10 I.O. 994. A asufruotuary mortgagee in possession cannot objaot to 
astaobment noder O. 31. r. 59. When suoh a mortgagee is deprived by the putohaser 
at an execution sale, he is entitled to apply to the Ooort under O. 31. c. 100. and his 
applioation ta not barred by the period of one year by O. 31, t. 63. 1923 P. 403—1 P. 
159. A 6led a suit on a mortgagee against B and obtained a deoree for sale ol the 
mortgaged property. Profits of tbo moctgagsd property were deposited in Court to the 
oredit of A’e suit by a receiver. C, who held a deoree against B in another suit, 
attached tbe profits and applied under r. 179 of the Civil Rulos of Praotioe (Madras) 
for the issue of a cheque foe a sufficient part of the attached money. A’s objeotion 
claiming tbe oharge on the amount due to him for any balanoe that might oe due to 
him after sale of the property falls under O- 31, r. 68. 37 I.C. 348. A benefioial or 
equitable interest is as much an interest within the meaQiog ol O. 21, t. 59 as a legal 
interest in tbe property attached. The mortgigaes have an interest in the property 
attached as that of the mortgagor, and they have a tight to have it deolared that the 
property be sold eubjeot to their rights of mortgage. 25 M. 555 J A. W.N- (1891) 220. 
An objeotion by tbe usufeuosuary mortgagee must oe allowed and the property should 
be released and if it oau be inferred that tbe iatoation of the deoteo-holder was nos to 
attach the property iteelC but the equity of redemptioo. the attaohmens may be allow- 
ed to continue upon the equity of redemp'.ion. 80 I.O. 423. Wnare a paceon is 
impleaded as a patty to the suit ind no deoree is passed agaiust him, his objection to 
the attachment on the ground of a oaovayanoe ereouted by the deceased judgment- 
debtor in hie favour, falls under Q. 47 .tod not under those rules. 34 C.L.J. 477 ; 87 

I.C, 743. The legal representative of tbe judgment-debtor oaooot olaim under these 
rules merely on the ground chat the dsoree-holder did not m.mtiOQ his nams in the 
applioation for execution, especially when in prior ptooeodings he was made a party 
and had admitted the liability of sue property in hia hands. 91 I.O. 414. 


A porchaser subsequent to attachment.— When after the attachment of the 

judgment-debtor’s property in execution of a money decree, the property was sold in 

execution of a mortgage de-rroe and the pntchaaeta applied to the Court for exempting 

tbe property from sale held that the purchase being subsequent to attaobment. the 

application oould not be treated as a olaim oe objeotion under O. 21, r, 58. 15 C.W. 
N. 599. 


Purchasers before attachment— A transferee of the property is entitled to prefer 
an objaotioQ to the attaohmeot, 133 P.L,R, 19ia«13 I,C, 563, 

Persons wrongly Impleaded as defendants. — Persons who ate wrongly impleaded 
AS defendante in exeoution pcocoedings but did not prefer any claim to plaintifl’s attaoh- 
ment and eale ate not thereby estopped from making a claim subsequently. 9 M I, T 
75-83 I.C. 161. ^ 
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The divided eons of a Hindu father oan object to ettaohment aodet tbeas talee- 
il the liability of the aoas ie net to be eotorced loc their fathec’d debte, bat the attaob- 
meat ie made with ceepeot to the ptoperty of the father alone. 8 I.O. 13 ; 8 M.L.T. 
349, An order aoder O. 91 r, 63 eejsoting the levereionec'd olaim to posieseion does not 
diEentitle him to bring a regnlac eait even after one year, 90 B. 601. 


Character In which the jadgment-debtor or his repreaentatlve objecta.-- 
When A in exeoutioo of a decree for money againet Y as ebebait of a deity 
attaohee and pcooeede to sell propeetiee of which Y or bis Buooessot io office alleges 
(bat be is in poeseesion not as ehebait of the daily, but in his own right, the case 
falls under O. 21. t. 63 ; 42 0. 440. A patBon, who is impleaded ia the execution pro- 
ceedings as the hair of the deceased judgment-debtor, can object tc attachment under 
these rules on the ground that he was a trustee of the property. L.R. 4 A. 447, A 
person againet whom there is a poteooal decree claiming property which has been, 
attached under such decree, on the ground that be holds it as trustee for persona not 
parties to the auit comes under ct. 58—63. and net under 8. 47. 99 M. 195 F.B. , 

10 M.L.J. 85. 


A claim by a judgmeut.deblor to property attached io exaoulion of a decree on the 
ground that ho held it in trust must be preferred under O. 21 . r. 68. and not under 
8 47, O.P. Code either, independently or with his other objections. 99 I.C. 169. 

Owner of the property.— An objection to the attachment of property oc the 
ground that it dooe not belong to the judgment-debtor is to be urged by the person 
claiming owaerebip of the property and none else. 40 M.L.J. 124 ="62 I.C. 966. 

Official ReceiBcr.— Claims by the offioial receiver, when the order of invest- 
men. .. alter the attachment objec.oa to. do oot fall tmder there rule. Tho order ol the 
oQurt releasing the property from attachment is under 8. 151, O.P, Code, and not 
Lder O. 21. r. £0. 41 M.L,J. 334-(l921» M W.N. 776. When a ^ 

been made alter atiaohmcnt before judgment and before decree eu.t. the title of the 
Offioial Assignee takes efleot and prevents the altaohing oraditor from obtaining a sa^ 
of tbe property atcaohaU. The Official Assignee is eot.tled to apply 
altlohment ol the property before .be defendant ie declared an lOBolvent. 20 B. 403. 

POSSESSION ON HI3 OWN ACOOUNT.-It would oause great inoonveoience and 
- • hirafq it the iudgmeot-oreditor of an owner were at liberty to have the hired 

Bombay tor sale on oommission and drew lour Hundie egainst the goods which ha 
^ If’ 6rm acoepieJ and paid on receiving the railway reoeipta by post and the 
orTdTtors cl tbe jadRment-deb.or etl.ohed tbe geode OD their arrival at Bcmbay. it was 
r .ha- tha olaimaote had the gcoda iu their peaseeeion od their own aooount aa they 

prooetda ol Bueh aale. ill C. 387 : 0 I.Q. 386 = 
4 3 Wh- property ia trana.erred to a third peracn 6o,in flte icr ccoaider. 
aJicn property mutt he regarded ae hia. 18 C. 390. 

rr.wp FOR TAKING OBJECTION TO ATTAOHMENT.-It is obvious that after a 

M^he atuohment ia .psc facto determined, and tbe omrt has no juriadiotion 
eale 18 held the alt 7.10 87 =.4 Pat L. T. 544. Tbe objaotion to atiaoh- 

entertain the cUim case^ “1. 6 0.129 P.O. U 

°‘?eft m 1 cVvil oonrt to entertain an obiao.ion to attaohment alter the property 
rdTeen so^ bv.rhlra the confirmation o. aaU. 1 N.Ir.B. 167. Alter a property. 
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which bao been attached in exeoatioot hae been asld, the oontt bae no jariediotion to 
faeae an applioation patting forward a olaim wtaioh if auoosBsfal would result in the 
relesEe of the attached propeEt 7 i 1936 0.468—87 1.0. 166. 

PROOEDURB IN INVESTIGATION, 

INVESTIGATION OF OLilHS TO AND OBJECTIONS TO ATTAQHNEMT OF 
AiTAGHBo PROPERTY.— (1) Where any claim is preferred to, or 

any objection is made to the attachment of, any property 
attached in execution of a decree on the ground that such 
property is not liable to such attachment, the Court shall 
proceed to investigate the claim or objection with the like 
power as regards the examination of the claimant or objector, 
and ail other respects, as if he were a party to the suit : 

Provided that no such investigation shall be made where 
the court considers that the claim or objection was designedly 
or unnecessarily delayed. 

(*2) Where the property to which the claim or objec- 
tion applies has been advertised for sale the Court ordering 
the sale may postpone it pending the investigation of the 
claim or objection. (O. 21, r. 58.) 

EVIDENCE TO BE ADDUCED BY CLAIMANT —The claimant Ol* 

objector must adduce evidence to show that at the date of 
the attachment he bad some interest in, or was possessed 
of, the property attached. (O. 21, r. 59.) 

RELEASE OF PROPERTY PROM ATTACHMENT.— Where UpOn the 

said investigation the Court is satisfied that for the reason 
stated in the claim or objection, such property was not, when 
attached, in the possession of the judgment-debtor or of 
some person in trust for him, or in the occupancy of the 
tenant or other person paying rent to him, or that, being in 
the possession of the judgment-debtor at such time, it was 
so in his possession, not on his own account or as his own 
property, but ou account of or in trust for some other person, 
or partly on his own account and partly on account of some 
other person, the Court shall make an order i^eleasiug the 
property wholly or to such extent as it thinks fit, from 
attachment. (O. 21, r. 60.) 
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SCOPE. — A release oan only be ocdeced under the proviatons of O. 91| r. 60. This 
rule gives the oondibtona under whiob the release oan be ordered. Therefore the oondi- 
tiODB nauat be established. 8 Bom. Ii.R. 794. 


DISALLOWANCE OF CLAIM TO PROPERTY ATTACHED, — Where the 

Court is satisfied that the property was, at the time it was 
attached, in the possession of the judgment-debtor as his own 
property and not on account of any other person, or was in 
the possession of some other person in trust for him, or in the 
occupancy of a tenant or other person paying rent to him, 
the Court shall disallow the claim. (O. 21, r. (Jl.) 

CONTINUANCfi OP ATTACHMENT SUBJECT TO CLAIM OR ENCUM- 
BRANCE. — Where the Court is satisfied that the property is 
subject to a mortgage, or charge in favour of some person 
not in his possession and thinks fit to continue the attach- 
ment, ic may do so, subject to such mortgage or charge. 
(O. -21, r. 6-20 


ORDER OF THE COURT IN CLAIM PROCEEDINGS. 

EFFECT OP THE ORDER OF THE COURT.— Where a claim or an 
objection is preferred, the party against whom an order is 
made may institute a suit to establish the right which he 
claims to the property in dispute, but, subject to the result of 
such suit, if any, the order shall be conclusive. (O. 21, 
r. O'-i.) 

PARTY AGAINST WHOM AN ORDER IS MADE.— When the olaitn is 
allowed the aggrieved parties ate tbo ddceee-bolder and the judgmeat>debtor. A judgment- 
debtor who 19 not a party to the claioi proceedings does nos beoome “ a party against 
whom an order is made ” by reason solely of bis being a jadgment debtor ; and tbe 
order is not binding upon bim. C M.H.O. 416 ; 15 C. 676 3 B.L.R, App. 49 ; 1 M. 

891; 4 M.H.C. 37i:3 a. 333. A jalgmeot-debior ie not a neoessaty party to ptooeedinga 
under these rules. 9 M.L.T. 423. A ju Jgment-dobtor is uot a necessary patty to these 
proceedings eo as to disentitle bim to a suit after tbe lapse ol one year. 15 O. 674 : 3 
C.L.R' 391- li the judgment'dobtor is a party to tbe claim proosodiogs. be is bound by 
the order and it is conclusive sgainst him also under O. 31. r. 68. 30 U. 396 F.B > 

SI M. 163 ; 11 B. 114 ; 15 0. 674 ; 31 A. 514 ; 17 B. 639 ; 13 M. 366 : 96 M 731 
3 C.tj.R. HI ; 13 M.L.J. 367 ; S3 B. 676 ; 0 I.O. 157»8 M.L.T. 417. Wbethec the 
judgment-debtor ie to be regarded as a party to objeotion pcooeodiogs must depend 
upon tbe faots ol eaob case. When tbo oontest hoe been throughout between (he 
judgment-debtors, and the objeotoc they are regarded as parties. 04 P.B. 1914. 
A judgment-debtor ia not neoeasacily a patty to an investigation under O. 31, r. 66. ao 
ae to preolude his instituting a ault after (be lapae of one year of the date from the 
date referred to in O. 31. r. 63, to establiab bia right to the property which baa beau 
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the sabjeot-matteE ot aotion in exeontion ptooeedings* 16 O. 674 ; 3 O I/.J. 381 ; 9 M. 
I*.T. 493. It mast be ehowa that a notice of the claim was served on the judgment' 
debtor before he can be held to be bonod by the order ot the Ooiiet. 9 493. 463 > 

98 A. 41 ; 31 M.Ii.7, 650. Whether a judgment-debtor is a party or not depends on 
the (acts of eaob case. It is for the person who sets up the epeoiat bar against the 
jadgmenc-debtor to ehow that he was a party to the ezeoation proceedings. 13 M. 366 ; 
18 M.L J. 367 ; 31 M. 167. Notwithstanding the fact that the judgment-debtor was a 
party to a claim petition, put in a statement olaimiag the property, and actively con- 
tested the olaimaot’s rights thereto, when the Court does not adjudicate upon the title 
ol the judgmsDt-debtor, and ooofines itself expressly to the question of poeseseion, the 
judgmeot-debtor is not bound by the order uuder O. SI, t. 63, 64 I.C* 630 = 37 M.Xj.J. 
647. Tbs attaehiag judgment oreditor against whom an order is made cannot raise 
the delenos that as the purchaser of the property he is the repteeentative ol the judg- 
ment-debtor and therefore is entitled to avoid the opetalicn of tbe adverse order as the 
jndgment'debior was not a party to it, 36 M. 36, An order under O. 31, r. 63 will 
not bind a stranger auotion-purcbaeer, be being the representaiiva neither of the judg- 
ment’debtor nor of the decree-holder, 36 B, 375. When tbe claim is allowed and the 
judgment-debtor is not a party to olaim prooeediogs, the deorea-holder is bound by the 
order and tbe fact that the judgment-debtor has a remedy by suit in an ordinary way, 
cannot give tbe deocee-bolder tbe right of the judgment-debtor, 36 M. 85 S 1 N.Ij.B. 
160. 

Qialms by Iwo persons allowed. ~Wbete a mortgagee of tbe property attached 
succeeded in his olaim under tbe rules and the piopeity was ordered to be sold subject 
to tbe mortgage, and thereafter another person put in a claim to the same property 
olaiming by a title antecedent and superior to tbe first person’s title under tbe mort- 
gaee and tbe olaim was allowed, held that tbe first claimant was entitled to bring a 
suit for reversal ot the order allowing tbe claim ol tbe latter and for a deolaratioo ot 
hie title under tbe mortgage, (Tbe mortgagee was not a patty to the subsequent 
proceedings). 6 B.Ij.R, 390. 

When tbe claim is disallowed, it is only tbe claimant against whom an order is 
made. If the judgment-debtor was a party to tbe claim petition, a subsequent 
claim to a fresh attachment is barred. 8 C. 871. A decree in favour o! tbe judgment- 
debtor in a suit under O. 21, r. 63 does not enure for the benefit ol the decree-holder 
and the latter cannot lealtaob tbe property. 44 I.C- 864. 

VHAT ORDERS FALL UNDER THESE RULES.— Tbe order to come within 
tbe purview of these lulee muet be one made after inveetigation within the meaning of 
r. se. 40 A. 3i& : 87 P R. 1904 ; 1 C.W.N. 34 ; 3 A. 504 ; 13 C. 108 ; 1 C.L.J. 

996 ; 16 W.R. 69. When a court released the attached property without making any 
inquiry on %u application by tbe claimant, the order cannot be regarded as one under 

O. 91, r, 63 and the period of limitation (one year) does not apply to euoh a oase. 16 
W.R. 99. Where no investigation was made and the order made against the claimant 
was not that be bad failed in making out hie case, but that tbe court refused to enquire 
into his oase, tbe suit may be brought at any time within tbe general period of limita- 
tion applicable to it. 4 B. 31 ; 4 B. 611, When tbe court diesallcws the olaim to 
attached property by reaioo of the claimant cot having given any evidence in support 
ol his claim the order is one made under O. 31. r. 63, 31 W.R. 309, 409 J 8 A.L.J. 
696 ; 39 C. 537 ; 17 M L.T. 393 = 38 I.C, 244 ; 12 C.L.R. 43 ; 20 W.R. 348 ; 1 O.L.J. 
996. Tbe new Code has introduced a modification into the old law and any order on 
objsotion made by a third party to attachment of property in execution of a decree is 
now ooooluaive whether the order was passed summarily ot after investigation. 66 

P. R. 1917. An order of tbe court without eoq airing into and determining tbe question 
of possession as bstween tbe objector and tbe judgment-debtor and telecting tbe deoree- 
holder to a regular suit has not tbe efieot of an order under O. 31, r. 63 and does 
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^ olaimant to being a regalac salt beyond one year. 6 N.W.P. 185 : 39 B, 

peiitiOQ oiarely aays « there is nothing to ehovy that 
petitioner B lands have been atUohed, the order ia not one peaaed after Inveetigatioo 
and ,8 therefore not wichin O. 31. r. 63. 18 M. 316. An order alter inquiry is an 
order under rule 63. A.W.N. (1886) 68. It doea not (olloiy that because a olaiment 
does not adduce evidence or ie absent there are no maleriala before the court to enable 
it to enquire into It. 40 A. 335. An order made under O. 31, r. 68 although with- 
out investigation and for default is oonolueive and the period of one year for a suit andec 
Art. 11, Indian Limitation aot, te applicable in such oases. 45 0. 786. An order 
refusing to inveptigate a claim under O. 31, r. 58. ie one under O, 31, r. 63 and 
oonolueive. 41 M. 985 ; 45 A. 438 ; 1R.481. O. 31. r. 63, is muofc wider than the 
oorresponding section of the old Code. (ibid). It is not possible to define the amount 
of the inquiry whioh oonstitutee an investigation. If the order purporte to deal with the 
claim on merits it must be taken that there has been an investigation. 29 M. 235. 
The investigation under these rules should be thorough and full. U.B.R. (1897- 1901) 
Vol IT, page 362. Fixing of a dato of hearing, giving an opportunity to the claimant 
to adduce ovidenoe, hie putting in a list of witnesses and issuing of no process on 
account of failure to put in propot fees i and when the claimant asked for time, refusing 
to grant him time, and dismissing the claim amount to sufficient investigation under 
the rulca. 33 C. 587. An order under O. 21, r. 63 must be one passed on an adjadi* 
cation on the claim asserted. When an order ia pas.^od by a court without entering into 
the merits and the rights of the parties and without adjudicating on the claim, it 


could not be treated ae one falling under 0. 31, r. 63. A.W.N. (1994) li. An order 
onder O. 31, c, 60 and t. 62 of 0. 31, is not an operative order if there has 
been no investigation. An order paesed to tbe effect that a bond produced by the 
olaimant ia not genuine, although it may be open to oritioism on (be ground that it ia 
based on tbe mere ezaminatiou of tbe deed, without a fair opportunity of proving it 
having been given to the olaimant, is nevectholees an operative order. 19 O.C. S&7=«39 
1.0.92. An order dismiepiog an applioation, presented under r, 6S, for default is not 
Buoban order, 31 M. 5 ; 4 C.W.N. 487 ; 63 P.R. 1894. A olaim under O. 2l. r. 58 rejoeted 
on account of unreliable evidenoe is on tbo same footing ae if there had been no evidenos 
and the order rejeoting it is on merits and not on default. 20 W.R. 345 ; 1 C.L.J. 
296. But see 1 C.W N. 34. An order disallowing a olaim uodee O. 31, r. 58 for 
want of prceeoution ie oonolueive subjeot to tbe suit under O. 31, r. 63, 11 O.C, 160 ; 15 
W.R. 3ll ; contrary view taken in 7 W.R. 31 ; 9 A, £01 ; 13 O.P.L.R. 69 ; 87 P.R- 
1904. An order diemtseing a claim for default is an order within tbe meaning of 
O. 21, r. 63 and subject to the result of a eepiraCe suit is final, 26 C.W.N. 136 ; 24 0.0. 
313»G4 I,C, 209 ; 26 P.L.R, 151. When an applioation under O. 21, r. 58 ie diemtssed 
for default, it is impossible to hold (bat there baa been an investigation on the 
merits so ae to satisfy tbe test of Art, 11 of tbe Limitation Aot. To maob a oase 
therefore, tbe article does not apply- 31 M. S ! 29 M. 325 ; 1 C.W.N. 24 ; 11 G. 
W-N, 487. An order in favour cf one deores-bolder does dob enure for the bene- 
fit of the other deoteo-holdets who are not parties to the proceedings. 19 A. 413: 31 
M. 163 : 13 M, 366 ; 35 M- 721 : 80 M. 335 P.B. ; 31 A. 514. But eee 33 M. 260. 
An order of tbe court ** not preeeed. dismissed ” when tbe claim petition under O. 21, 
r. 63 was withdrawn is not one under O. 21, r, 63 and is not oonolueive eubjeot to a 
fiuit within one year. 80 I.O, 333= 1936 M. 266. An order upon a claim petition 
which gives no final judgment on tbe rights of tbe olaimant, but simply orders tbe 
sale after notifying tbe claim ie one under these rules against tbe claimant. 62 I.O, 
737. When tbe objeotion is withdrawn, the order is not one under O. 21, r. 63 : 79 I.O. 
1003. Where tbe attaobmeat is withdrawn by tbe deoeee*bolder, he oannot bring as 
regular suit for a declaration under 0.21, r. 68. Suoh aeuit lien only when an attachment 
has been objected to and tbe objeotor'e olaim has been either aooepted or dieallowed by 
the ezecoting court. 1926 L, 848. An order of refasal to poekpone a sale in oidee 
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tbftt tbe olatmaoli to the attached propevty may pnt in the sale deed after having it 
registered ia not one under 0« 31i tt C8 and a suit lodged after a year from tbe date ol 
snob order ie not barred by limitation* W.B. 76 F.C. Where a Court passed an 
order ol release of attachment with reepeot to only a portion ol the attached property 
under a misapprebeneion although the olaim was with reepeot to the whole ot the 
property attached, it wae held that tbe order of tbe Oonrt allowing tbe olaim with 
reepeot to a portion of the claim wae under a misapprehension that tbe order ot release 
meant to allow the whole claim and that tbe order did not disallow under 
O* 91) r. 61, any part ol the olaim nor wae it against tbe claimant with regard to any 
property ocmprised in the order. 199 P.R, 1909. II tbe Court orders tbe sale ot 
tbe property subjoot to tbe claim of the olaimant without defining the respective 
eharee ot the judgment- debtor and tbe olaimant, the order is not one under 
-0> 91, r. 63, and the period of one year does not apply in such a case. 97 A< 464. 
On a olaim to a ebare in tbe attached property made by an inteivenor, it is 
the duty ol tbe court to define there and then what ebare wae poeeeseed by 
the debtor and to eell only suob ebare. When the Court (aile to do eo, but sells the 
undefined rights and interests ol tbe debtor, there oancot be said to have been any 
decision under O. 21, r. 63 cl tbe Code, of which tbe purobaeer would take advantage. 
^ W.R. 36 : 6 N.W.F. 186. When certain immoveable property is sold in execution of 
.a mortgage decree passed by a Small Cause Court (it having no jurisdiotion to do so) 
and the objeotion under r, 68 wae disallowed, a suit brought after 19 months to 
establish tbe tight ie not barred as the Small Cause Court had no juriediction to pass 
snob a decree, and tbe Civil Court to which tbe deoree bad been translerted bad no 
jurisdiotion to allow any sale to take place under it. 16 W.R. 311. Au order upon a 
olaim petition which expresses no fioal judgment on tbe rights put forward, but 
simply diiects the sale alter notilyiog Ibe claim is an order against tbe claimant for 
the purposes of r. 63. 63 l.C. 737 (M.) The finding of ibe Court that (he 
claimant and the judgment-debtor were in jcint poseeeeion of the property and tbe 
order that the sale should take place with a notificaticn of tbe clainsant's claim res- 
peoting it, ie not an order under O. 91, r. 63. inasmuch as the order passed on the 
olaim petition and tbe reasone given for It were not adverse to the olaimant. 11 C. 
li.R. 362. The order contemplated by O. 91,r. 69, must at all events be an order 
given againet one party or the other, aod an endorsement of the Court acquiescing in 
tbe claimant’s request that bis application should not be proceeded with cannot be 
regarded as an order given against tbe olaimant and the limitation of one year does 
not apply to tbe oaee, 6 B, 440. When tbe Court declines to pass an order under 
these rules tbinkiog it beUet that tbe purchaser should be referred to a separate suit 
to enforoe bte purchase, tbe order is not within tbe rule. 37 M. 25. An order on a 
claim petition is fioal in so far as the rights with reepeot to the attachment ate con- 
oetned, (1936) M.W.N. 406 = 87 l.C, 638. 


Conditional Order. — A Court has no juriediotion to make an order allowing a 
olaim pteferred under O. 91, e. 58, oonditional on the olaimant paying certain sums to 

the deoree holder, on the ground that in the ooQveyanoe by wbioh the olaimant pur- 

abased tbe properties, there was an undertaking on his part to pay that sum to tbe 
deoree-holder as part of the oonsideration. 44 l.C. 1007. 


When an order passed on a olaim petition is that tbe allegation of tbe 
plaiotifi will be notified to the bidders, the order is one against tbe olaimant 
and amounts to rejeotion of bis claim, 41 M. 985 ; 9 L.W. 906»*27 l.C. 944. 
Where some of tbe objeotors to a sale ol immoveable property in exeoution 
of money deoree oomptomised with the deoree-holder, who then applied foe 
sale of the ptoperties, tbe order ot the Court falls under r. 63. 8 W.R. 378. Where 

a olaimant establishes his olaim to a pact ol tbe property attached, so much of it muet 

34 
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be released from atlaobmeot. 18 W.B. 68 F.B.. If the Oontt tbicks that the pro. 
perky attaohed oagbt aot be sold, the proper prooedare to be adopted is to release the 
property from attaobmeat. 8 W.B. 98. Oa a day fixed for the sale, the mortgagee 
applied that the sale prooeeds be kept io Coart deposit to satisfy bis claim aader the 
mortgage and aot be passed over to the creditor. Ad order passed od each an appiioa* 
tioD dismissing it, on the gtoaod that as the sale bed taken plaoe it bad no jarisdiotion 
to bear the petition does not tall under O. 21, r. 63. 70 X.C, 648«>1998 M. 96. On 
a claim petition on the ground that a moiety of the property belonged to the claimant, 
an order passed to the efiect “ whatever lights the defendant has, will pass by the sale ; 
the peCiticD does not require any further investigation, the claim put forward by the 
petition will be noted in the sale proolaimod ” is not a proper order under O. 21, r. 62, 
and is not an order against cbe claimant to debar a suit by him after one year under 
Art, 11 of the Limitation Aot. 44 M.L.J. 141=72 1,0. 857. Merely because the order 
disallowing the claim was passed after the sale had been allowed to prooeed, it oanaot 
be said that there ie no valid order under O. 21, Ct 63, 4 B. 23 : (not followed in 9 C. 230.) 
An order on a claim petition declining to investigate for want of jueisdiotion ie not 
one under O, 21, r. 63. 41 M.L.J. 198 = 63 I.O. 431, An order of attaohment is valid 
and a claim dismissed is fioal, oven though there was no attaohment, whan the 
olaimaot (mortgagee) having submitted to the order of the oourt on claim petitioo, 
though under a mistake, oould not later urge that the order was without iurisdiotioa i 
and the suit after a year is barred under the oiroumetanoes. 41 M.L. J. 544 = (i321) M. 
W.H 764, Where an attaohment has been removed by an order of Court, the order is 
coDolusive whether it was ex parte or whether the prooeedlogs were irregular. 76 1>0. 
723 = 2 M.L.J. 60. 

Delay.— Ad order dismissing a claim on tbs ground of delay falls under O, 91, 
r. 63. 6 H.L.R. 66. An ordor on a olaim petition merely stating that it is too late 

but it will be notified to the bidders is an order lejsoting the oloim to wbioh the provi* 
sions of r. 63 apply, 1926 M. 593 = 93 I.O. 335. 

Where a person objeots to the attaohment of the property and files an application 
asking that bis objootions be recorded without asking for an lovestigatioo of hie olaim 
and the Court- records bis objeotions, suoh rooording of objections does not amount to 
an order against the objector to wb!ob the provisions of O 21, r. 63 would apply. 
(1919) M.V7.N. 805 = 52 I.O. 938. Where there is no fiading under O. 21, r. 62 that 
tho property is subjeot to a mortgage or lien in favour of some person not in possession 
the order is not under O. 21, r, 63. oonolusive between the patties. 1 A.L.J. 531. 
The Older of tho Court on an application by the mortgagee of the property attaohed in 
the terms that** the mortgage is registered and in tbe ordinary ooutee should have 
found a place in tbe onoumbranoe oertificate. Deoree-boldec however opposes this peti- 
tion as it is filed too late, Bala to take plaoo with notice of this mortgage and that 
deorec-bolder dieputes it” is simply an order of refusal to stop tbe sale and tbe Court 
was bound to investigate tbe case or refuse to investigate under tbe proviso of tbe 
t. 58, 1936 M. 316=91 I.O. 985. 

THE ORDER SHALL BE OONGLUSIVE. — Subject to (be result of tbe suit to 
establish bis claim by the aggrieved patty, tbe order is oonolusive and tbe patty against 
whom an order is made oannot assert bis tight in any other suit as plaintifi or 
defendant denied to him by tbe order, 9 B. 35 ! 4 M. 303 S 22 B> 640 • 27 C. 714 , 
29 M. 336 5 101 P R. 1915 ; 66 P.R. 1919 I 55 X.C. 763 ; 44 M. 268 ! 3 M.H,0. 320 i 
4 B. 611 ; 1 A. 981 P B. I 1 A. 641 ; 3 A. 465 : 8 M. 606; 14 B. 372 5 16 A. 413 ; A.W.N. 
(1833) 19 : A W.N, (1884) 25 5 A.W.N, (1886) 39 ; BO. 0. 806 ; 1923 C. 164 ; 80 I. C. 
994 = 17 8.L.R. 63 ; 1936 M 693 = 93 I O. 336. Tho unsuooeasCul olaimant oan plead tn 
defeooe that be was in adverse poaseaeioD at tbe time of tbe order against him. 8 M. 
506 5 10 M. 367. When a olaim baaed on a mortgage ie disallowed and also tbe 
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sail Qodee 0« 91, r. 63. the morkgegee oeoDOt enforoe bis vigbte by a eegolae anit undec 
the mortgage. 41 M« 968« Aa order releaaing (he property hae not the efiaot of a 
general deoieioo that the property doee col belong to the judgment-debtor. It baa 
relerenoe only to the olaimaDtr 8 W.R, 37. When the same property is attached in 
ezeoatiOD of diSersnt decrees and all the aitaohmeote are removed under 0« 31, r. 63, 
it is not neoeasary for each attaohing creditor to btiog a separate suit. If one of the 
creditors brings a suit agaiost the objector and therein sets up the right of ownership 
o( the original judgment-debtor be eff^otively gets rid of the olaim of hie objeotor and 
leaves the road for other psrtiee having lien upon the property. 13 W.R« 331. If the 
defeated olaimaot fails to bring the suit within the period of one year provided by Art, 

__ A 

11 of the rjimitatiOD Act. the ofdsr bdoomss ooQoIas<ve at restrds the parties to the 
prooeedings aod the persona olaiming title under them. 1 C Ij.J. 396 ; 4 M H.O. 963, 
A purchaser from the judgment-debtor oannot take advantage of an order obtained by 
tbs judgmeot-orediloe under r. 63 to which be is an entice sCraoger. 6 W.R. 157, On 
an objection by a third party beiog rejected he filed a regular suit to eetablieh bis title 
and obtained a decree, but before the ioatitution of the suit one of the decree-holders 
had died and bis ropresrntative was not made a party to the suit, It was held that 
the legal representative of the deceased deeree-holier was not bound by the decree in 
the suit. 61 I.C* 359; 192 d B. 413^37 Bom. U.B 931. Tbs ptovision of O. 31, 
r. 63, that an order thsreuuder shall be oonclueivs. does not take away (he right oC 
the party to have the order of dlsralesai for default set aside. An application to 
restore the petition diemisded for default is maiotainable. (7 M. 651. Where the 
Court does not sell the propecty, tbsee is no binding order between the parties, 11 W, 
B. 134 ; 16 W.R. 133. A euit need not be brought within a year of (he order disallow* 
iog tbe olaim when after dismissal of the olaim be cootioaed in posaession till the 
eseoution prooeedings were alruck off for default aod subsequently revived and (be 
property was sold uoder a second attachment. 14 W.R. 367. Ths finality and 
ocQClueiveoeas of the order under O. 31. r« 63, passed on a claim preferred to property 
attsobed in ezeoulion ol a decree oannot be afiected by the oicoumstaooes that owing 
to the ddoree being otberwiee e^tiefisd after the order, tbe property attached has not 
been brought to eale. When under such circumetanoes, the uneucceesful oiaimant more 
iban alter a year from the order brought a suit against the parties lo the rlecrse for the 
establishment of his proprietary rights to the property t^ttachei, too suit is btrred by 
limitation. 1 A. 641 ; 1 A« 391 F.B. Where a claim under O 31, r. 5$. is dismissed 
but the property is eubtequentiy released from attachment witbin the period limited 
by r, 63 ol tbe order, it is not inoumosot oo tbs uosu^coeeful ol'^imant to institute a 
suit under r, 63. witbio a year of the dismissal ol the olaim* 51 O. 549, If the 
property is again attached in ezroution of the earns decree, tbe claimant will 
be entitled to m^k^ a Irosb claim aod on tbo failure of such claim be will be 


entitled to institute a title suit within one year of tbe date cf snob failure (ibicZ). 
When property is attasbed in exseutioo of a decree aod a claim preferred thereto, the 
objeol of the claiman, is to obtain tbe removal of tbo afetacbmont, and when that attach- 
ment is removed by tbe judgment oreditor's own act, there is no longer an attaohment 
which could prejudice tbe claimant and tnerelore there is oo nasossity for tbe claimant 
to bring a suit to set aside the order, Tbe order disallowing the claim has no force 


under the oircometaoces. 18 B. 341; 31 C. 923 ; 39 M 325 ; (confra in 1 O* D.J. 396) ; 
13 B. 73. When tbe attachment was withdrawn tbe right of (be claimant survives and 
be bae a tight to the property which he had acquired after tbe atlacbroent. It was 
void as against the attachment only, 8 C, 379 When an order is pasted under 
O. 31, r, 57, striking oS an execution appHoation, its efloct is (o raise the attachment and 


hence an order of tbe Court under O 31, r, 60 or 61 allowing tbe objection of the 


oiaimant Is a nullity in the eye ol law being nnoeoeseary and redundant. There le no 


necessity for the decree-holder to bring a suit uoder O. 31, r. 63. 3 D, 7. A oiaimant, 

whose olaim under O. 31. r. 68 baa been dIamisBed, (but tbe attachment was withdrawn 
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at the ioBtanoe ol another olaimant eabaeqaent to the ocaet),ia not bound to file a suit 
to Bet aside the order against him within one year o( the dismissal of his olalm petition. 
It 28 really the atsaohment or rather the order upboldiog the attaohmeat that is the 
oause ol action in enoh oases. Oaoe the attaohmeat goes, the order dismissing bis 
olaim cannot bs said to prejudice tbs olaimant il it ipao facto bats all operations 
against him. 3-3 M.D.T. 496«43 I.O. 693 ; 36 M.L.T. 499=»26 I.O. 533 ; 87 I.O. 695 
= 1925 M. 1113. As soon as an attachment is withdrawn, there is no longer any 
attaohmeat or any proceeding in execution in whioh the order against the unaucoessiul 
..laimant would operate to bis prejudice as the parties were restored to the position 
whioh they oooupied before the property ;va3 attached. 23 Bom- L.R. 1446 = 69 I.O. 774 ; 
(19331 M.W.N. 54-16 I.C. 539 ; {contra held in 66 P.R. 1916). Where a claimant ie 
nnsuooeesful under O. 31, r, 60, but gets the property released from attaohmeat by 
coming to terms with the deotea-holder, without notioe to the judgment-debtor, a suit 
eubs.qudntly brought by him against the judgment^debtor for recovery ol possession is 
not barred under 0. 31, r. 63. 3 O.L J, 301. Where alter the dismissal ol a olaim 

petition a suit is filed and withdrawn, it does not bar a fresh objeotioo to a fresh attaob- 
ment unless the judgmsnt-debtor was a patty to the previous objection petition. 8 0. 
871. An UQSuooesoful olaimant is not precluded by B. ll of the Limitation Act from en- 
locoing hie mortgage lien more than one year from the date of rejection of his objection. 
39 C. 35 ; (IOC. 1035 ; 3 C. W.N. ISS ; 4 C. W.N. 769, relied on). An order under O. 31, 
r. 63, ie, subject to a regular suit under 0.31, r. 63, conclusive and cannot be questioned 
by an auotion.purohaser who simply purchases the right, title and interest of the jadg- 
meat’debtoc, 45 P .L.R, 1919 — 61 I.O. 100. A judge has no power of trying the same 
cbjeotor a olaim under r, 63. a second time ae against the same attachment or to re- 
open a question finally decided on the former oocasion. 14 W.R. 144. The auotion-pur- 
chaser gets a good title as against the olaimant unless the order is set aside. 17 0. 280. 
Waen aa objeotioo under 3. 31, r. 59 is allowed and the attached property ia sold 
subject to tbo objector’s mortgage, the deoree-holdec by becoming an auotion-purohaser 
oannot ohallooge tbe mortgage in a eubsequent suit by tbemoctgagee lor foteolosute of 
the mortgage and is bound oy tbe order made in tbe objeotioo oase. 03 I.C. 771. 
Where tbs olaimant did not file a regular suit to set aeide an order disallowing bis 
olaim to tbe property, bis written statement in a suit by the plaintiff lot tbe teoovBcy 
of possoesioQ cannot bavo tbe efieot of a regular suit tbongh it may have been put in 
within tbe prescribed period of one year ; and tbe order in che claim petition was held 
to be conclusive against him. 41 I.C. 684-a33 M.L.T. 333; 50 I.O. 959. Where a 
person claims a right to the poesession of tbe property and fails, a euit after more 
than a year of the date of the order, for partition whioh ie in eubatance a suit for 
possession of tbe property under the same right, ia one barred by Art. 11 of the Limita- 
tion Aot. 36 B. 146. Tbe ezoouiton order is subjeot to the result of ths suit. It is 
afleoted by tbo decree in tbo suit whatever it may be, either by way of oonfirmation, 
modifioation or reversal. U.B.R. (1892*1696) Vol. II. page 355, 

WU&T OOURTB OAN HB&R OBJECTIONS, *~A Court of Bmall Causes has no 
power to order an attaohmeat of immoveable property or to adjudioate on olaim 
prooeedings zoeultiog therefrom. 28 O.W.N. 16. When a property is attaohed in 
ezeoution by two Courts, tbe Court attaofaing first and having tbe property in posses* 
sion has power to dispose of claims to it. 19 B. 710. 


PEOUNIARY JURISDICTION. — Though the value of the property attached may 
greatly exceed the value of (he deoree, the ezeoutiog Court has still to decide the 
objeotioD. 101 P. R. 1915. {Contra in obiter in 1936 N. 197=90 I.O. 196 ; that 
rights relating to property far beyond the peouniaey jurisdiotion of a tribunal in regard 
to suits oannot be disposed of on the olaim petition). 
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BALE OF PROPERTY ATTACHED AMD 0LA1H8 THERETO. ^When the 
property attached haa been eold, the Ooatt cannot entertain an application aftecwatde 
noder O. 31, r. 68. The Conrt would be acting in excesa ol its authority and in 
violation of the expteae provieicne of the statute in allowlog such a claim petition and 
the order allowing the claim ie liable to be set aside on revision. 16 C.W.N. 1039 » 
15 I. C. 63. When perishable things, under attachment in respeot of wbiob a olaim 
has been preferred, are eold, the claim Is not extioguisbed, but attaches to the sale 
proceeds. 16 O.W.N. 017=*8 I.O. 77. 


REMEDIES OF THE PERSON WHOSE PROPERTY IS ATTACHED IN 
EXECUTION OP A DECREE. — (i) He can apply under r. 59 for releasing the 
property from attaohment. He may btiog a regular suit to establish bis right to 

the property in dispute, if the claim ie disallowed, under O, 91, r, 63, 4 B. 529 , 4 

M. 131 ; 1925 N. 390 = 8 N.D.J. 73. {Hi) If ha did not apply under r. 58, he may 
bring a regular suit within ibe ordinary period of limitation applicable to a suit to 
establish his title and to receive posseesion of the property, 33 B, 366 ; 18 A. 410 ; 
4 A.L.J. 674 ;rj.B.R. (1893*1900) 234 5 U.B R. (1897*1901) Vol. II, 367 ; 4 Ij.B.R. 
75 ; 4 L.B.R. 35i ; 3 A. 501 ; I C.W.N. i4 ; 13 G.P ti R. 69 ; 87 P.R. 1904 ; 6 C.Ii, 
B. 362. A suit by the rightful owner for wtongJul attaohmaot of property which is 
attached in tx^oution as the property of the judgment-deotor is maintainable against 
the decree holder, in epite of a subsequent order that the property should not be 
released and retuenei tc the true owner pendiog the deoiaion of the suit by the 
deocee-holdec that the property is liable to nttaohmeat. 60 I.O. 280. («v). If 

the claim preferred under O. 91, r. 68 ie disallowed, he may pay the decretal 
amount to the decree- holder and then sue for it as money paid under compulsion of 
law (i s.. pressure of execution proceedings). 7 O. 648 P.C. » 15 G. 656 > 14 B. 299 ; 32 
F.W.R. 1911. In such a case the sale of the property is avoided and the attachment 
oomes to an end. Such a suit is in reality a suit tor damages and is a suit of small 
cause nature. 18 W.B 283. (u) Ha may not take ptocaedinga at all to set aside 
attachment. He may pay the amount of the decree under protest and then sue as in 
tiv< above. 40 C. 598 P.C. ; 32 W.R. 1911 5 22 B. 473- (tJ») A suit by the defeated 

claimant (or return of purchase money ie maintainable against the judgment debtor 
for failure of consideration and such a suit not being governed by O. 21, r. 63, may be 
brought after one year from the date of order disallowing the olainj. 31A.L.J.770 = 
L.R. 5 A. -29. (t>iii II the olaim under O. -21, r. 69 is dismissed, a suit for a declaration 
under tbo provisions of d. 42 of the SpsoiSo Relief Act is nob inoompetenr, for a 
declaration that the land was ancestral that the pl.iiutiQ bad built certain bouses, 
that tbs debt contracted by the judgment-debtor was without ocnsideralion and legal 
necessity and that tbo bouses were exempt from attaobment and sale by virtue of 
8. 60 (1) {o, of the C. P. Code. 52 I. C. 157. (viit) When the claimant first put 
in a petition and then withdrew it without the permission of the court, be is not 
debarred from bringing a regular suit for a declaration of bis right, 4 li.B.R. 76. 


REMEDIES OF THE DECREE-HOLDER —When a judgment-oroditor seeking 
execution is mat by a plea (hat the property attaohed does not belong to the judgment- 
debtor, the former is not obliged to taka pcoosedings under O. 31, r. 56, and get ao 
order passed against him. He may at onoa institute a regular suit (or a deolaration 
that the property sought to be taken is tbs property of the judgment debtor, 4 A.Li 3 . 
574 = A.W.H. (1907) 207 1 18 A. 400 ; 33 B. 266. Independently of the provisions of 
O. 21. r. 63, a decree holder may sue for a drolaration that certain property attaohed 
in execution of his deotes belonged to the judgment-debtor, although at the time of 
the suit the attaobment might have been withdrawn and the property might be in the 
possession of the decree-holder, To such a suit the proviso to B. 43 of the Speoifio 
Relief Act does not apply, 45 I.O 972, When there is no attaobmoDt, tbs 
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aeoree-holder bae do right to bring a suit aodec 8. 43. Speoiao Beliel Aot loe a deola- 
cation of right of his juJgmeot-debtoc. Moreo?er, under 0.31, r, 63, a suit lies when the 
claim to the property aitaohed is allowed. 1936 R. 134 • 4 R, 33 . 

SALE WITHOUT ATTaOHMEIlT— EFFBOT OH THS CLllMINT.— If a Oouct 
is in7i6ed by the decree- holder to sell property whioh has not as a matter of fact been 
duly attached and the Ooucc is appraised of that oiroumabanoe by a peraon olaimiog to 
be interested therein, the Court has inherent power to Investigate tne matter when a 
sale of immoveable property has actually taken place, and ita validity is impeached 
on the ground that it was not attached. The abeenoe of attaohment does not of itself 
vitiata a sale. But the position is difierent when the objection is taken to the legality 
of the pcooeedings before the sale has taken place. The duty ol the Court under snob 
oiroumstanoes is to ensure oomplianoe with the provisions of the Code when there is 
still time left lor necejeary aotion. 13 O.L.J, 343 — 9 1.0. 916. 

SUITS UNDER O. 31. B. 63. 

NATURE AND SCOPE OF SUITS.— CLASSES OF SUITS.— There ace three 
possible olasses of suits under O. 31, r. 68 — <tj when the property attaobed 
bae been raleasad, a suit by the deocee*holdec , (if) when the property attaobed 
baa not been released, a suit by the olaimaofe against the deorea-bolder tor a 
declaration that the property is not liable to attacbment, the^jadgment debtor siding 
with the objeotoT and not claiming the property as bis own : and (itif when tbe pro* 
petty is not released, a suit by tbe objeotor against the deoree-holder, the judgment' 
debtor resisting the claim and olaiming tbe property as bis own and tbe plaintifi 
alleging such attitude of the judgment-debtor. 94 P.R. 1909 F. B. ; 82 P.R 1913: 17 
A. 69. Tbe object of the suit is to set aside an order passed on a claim in execution 
pcooeedinge, 8 A. 6 P.C.; J I.O. 980"»6 M.L.T. 154 : 95 C. 302 P.O. Suits under 
0.3), r, 69, are substantive suits to all intents and purposes and must be tried like any 
other suits subject to tbo ordinary procedure and evidence. 13 C. 696 (affirmed in 17 C. 
436 P.O.) O. 31, r, 63, is not restricted to tbe determination o( the question whether 
tbo property ought to be attaobed or not. Where a deoree-boider who bad fraudulently 
obtained a decree and improperly putohassd tbe property, brings a suit under O. 31, 
r. 63, tbe defdndant is entitled to set up tbe plea that the euit from tbe boginniog to the 
end was a fraud. 17 M. 369 ; 33 1-0. 75S ; (10 B. 659, dissented from). The ptaintiS 
oannot ask lor a deotaration that he hae a mortgage lien or charge on euob property. 

3 I.C. 980 «»6 M.L.T. 154 I 35 0. 303 P.O- In a suit under O. 31. t. 63. the quession 
to be decided is that of right or title and not merely that of possession. 11 W.R. 493. 
Where tbe object of tbe suit is to establish that tbe property mortgaged is not 
redeemable and is liable to attaobment in execution of the plaintifi’.s decree, tbe suit 
must be taken as one falling under O. 21, r. 63. Ill P.R. 1900- A decree holder whose 
attacbment of property has been set aside on a claim petition by a tcaneferao from the 
judgment^debtor can alone and without suing in a representative obacaoter maintain a 
euit for a deolaiaticn that tbe transfer is in fraud of oceditore and void under 
8. 53, T. P. Act. 43 M. 143 : 48 I.C. 960. It is open to an attaching creditor to 
plead in dolenoe to a suit by tbe alienee whose claim baa been cejeoted that 
the alienation is a fraudulent one intended to dcfe.at or delay tbe alienor's 
creditor. 43 M. 760 [ovortuliDg 41 M. 613, P.B.) ; 16 N.L.R. 3“64 I.C. 790. A suit 

under O. 21. r. 63 is not a part of oxeoution prooeodiogs. 70 P.B. 1919 ; see also 
16 B- 644. These rales oonfor a statutory right of suit and tbo right is not afieoted 
by (ho Bale of the propocty in ezeoution of tho decree. 70 I.O. 832»1923 P. 153 ; 

7 C. 608. Id a euit under O. 31, r. 63, the Court hae no power to allow the costs of tbe 
olaim petition. (1924) M.W.N. 757 = 83 I.O. 89. A suit does not lie to recover costs 
incurred by a decree-holder in auocosalully opposing a olaim under these rules, 3 hi. 
H.C. 341 : 11 I.C. 838. A suit by an unsaooesafut claimant to raoover costs inoutred 
in tbe olaim prooesdinge is maintaiaable when it is shown that the defendant had no 
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jaatifioBtion for attaohing tbe pcoperty. U-B.B. (190i) lat Qr., O. F, Code. page. 4. A 
deocee-boldec aftee the jadgmeDt*debtoc’a ioaoWeooy is not entitled to a decree declaring 
that tfae property ia liable to attaobment, bat he ie entitled to a decree declaring that the 
the property ia that ol the judgment-debtor- 31 M. 347 » 17 616. A suit by 

a reveteioner aftee bis claim petition is disallowed to eatabliab his right against the 
attaobment ie one under O- Ql. r. 63. 33 P.B 1904. The efieot of etrikiag ofi a suit 

under O. 31, r. 63. has not the eOeot of reversing the order releasing the property from 
attachment. 33 O. 909 P.O. A suit under O. 31. t. 63, ie one lor setting aside an 
order under rr. 61 and 63. The rights of the parties are determined as they existed 
at the time of the attachment and not when the suit was instituted. So a plea of 
adverse possession at the date of such suit oannot be sustained. 18 B- 360. 

CONSEQUENTIAL BELIEF.— In a suit to set aside an order on a claim petition 
the plaintifi ie not confined to the relief which can be given by the Court that heard 
the claim, but is entitled to ask both for declaration of hie title to the property and for 
all consequential reliefs, e.p., recovery of its value where the property has been sold prior 
to the order on the olaim petition. 40. M. 733 F.B. : 16 B. 608. A suit for a declara* 
tion of plaintifi’e right to property attached and for pcseession thereof and also (or an 
injunotion restraining the sale thereof in ezeoutton is maintainable. 31 0. 611. The 
proviso to B. 43 of the Speoifio Relief Act does not take away from a party against whom 
an order ia made under these rules, the speoial tight conferred by O. 31, r, 63, i.e-t to 
sne for a declaration of hie title in eo tar ae it ie afieoted by tbo order which be seeks to 
impeach. 39 M. 161; l L.B.R. i; 10 B. 610; 4 L.B.R. 66; 4 L.B.R. 263. The 
proviso to a. 43. Specific Relief Aot, bas no application to suite instituted under the 
provisioDB of r, 63. and henoe a suit under the rule by a mortgagee whose objection bas 
been disallowed in execution praoeedings could not be diemissed on the ground that the 
plaintiff being entitled to possession, a merely declaratory suit would not lie. 10 P.B. 1913, 
(16 M. 140. dissented from), There is nothing in the words of O. 31, r, 63, to 
limit tbo party uneuooessful in the attachment ptooeedings to a suit for a mere 
declaration that as long as the property is in the custody of the Court and when 
temporary injunotion staying ptooeedings bas been granted, the Court will act cn a new 
deolaratiou and itself grant the oonsequential leiief* But wbeu the property is released 
or sold and oomee into the posseseioD of private individuals, a suit for a mere deolata- 
tion with a oonsequential relief ie one brought in contravention of 8. 43 of the Speoifio 
Belief Aot. 1 O.C. 373. 

CAUSE OF ACTION —Eesential oonditions for a suit under O. 21, r. 63 are- 
fa) making of an attaobment of some property ; tb) objection being taken to suob 
attachment; (c) investigation betog made into each objection in the manner prescribed : 
and (d) the objection being allowed or disallowed. 10 A. 479. The dismissal of a second 
olaim by the same party consequent on a subsequent attachment gives a fresh cause of 
aotioo. 87 I.C. 756 ■■ 1935 C- 1147 ; 43 I.C- 683. The cause of action for a suit under 

O. 31. r. 63. ie the making of the order. 97 M. 94 ; 3 I.C. 930 — 6 M L.T. 154 ; 35 C. 303 

P. C. When tbo claim was disallowed and before the ihstitution of the suit tbe 
attachment was at an end. as the decree bad been satisfiei, the plaintiff bas a good 
cause ot action io order to cemevo tbe doubt thrown upon hie title. 9 C. ;o When 
tbe objection of tbe olaimaot was disallowed and he paid the amount for tbe judgment- 
debtor into Court and the property was released from attachment, there ie no cause of 
action for the claimant to bring a auit for a declaration of hia title under O. 31. r. 63 . 
A.W.N. (1883) 14. To justify a suit under O. 31, r. 63, for a declaration of title the 
hostile aot ot tbe defendant must be anteoedent to tbe filing of tbe plain.. 

Insolvency of tbe Judgment-debtor. — Where pending a enit under 0.31, r, 63, one 
ot the judgment-debtors was declared an insolvent and tbe plaintifi olaimant scheduled 
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his decree as a claim nDdez (he losolvenoy Act, hild that it had not the effect ot saper- 
ceding tbs decree ot ol oreatlog another decretal right in addition to it or independent. 
Ij of It and It did not prevent the maintainability of the eait which was founded 
upon a third and different cause of action and againet persons who were not parties to 
It (parohasera io 6X60UtioD of a monoy ddcras*) 10 A« 194* 

COURTS THAT CAN TAKE COGNIZANCE OF THE SUIT.— A suit foe moveables 
under o ai, r. 63. is not merely a deolaratory eait and ie oognizable by a Ooart of 
Small Caueea. 39 M. 919 ; 23 B. 266 ; 3 B. 179 ; 6 A. 10 : 7 0. 609 ; 21 0. 430 ; 2 B. 
365. Where the 6Uit 18 by the deoree holdec to establish hie right to attach oettain 

not of the claimant whose 

claim has been accepted, it is not cognizable by a Court of Small Canses, but the olaim- 
ant whose claim baa been rejected oan bring a suit in the Small Cause Court for the 
reaovery o! the moveable property. 84 P.R, 1870=8 0.0. 981. A Moffussll Court of 
Smoll Cau9Q9 has jurisdiction to take cognizance of a suit to recover possession of 
moveable property under Re. 600 in value attached under the rules. 2 B. 366. 

NATURE AND BURDEN OF PROOF. — Where a claim was rejected and the 
claimant brought a suit under O. 21 , r. 63, and proved his poeeeeBioo, but failed to prove 
the title alleged bv him, it was hetd that such poseessicn having been proved, it lay upon 
the defendant to prove a title to the property in himeelf or in the judgment-debtor and 
in Ibo absence of such proof, the claimant was entitled to a deolaration of bis right to 
the property ae against the defendant. The possession of the plaintiff itself affords 
ground for an insertion of proprietorship for the purposesof the suit except eo far as the 
right of tbejudgment debtor can be shown affirmatively to oontradiot or qualify it. 6 B. 
216P.B. SaealsolBom. D.R.45=1 B.D.R. 107 (disseoted from in 17 G. 966). 
Where on the dispossession of one share-holder by another of a certain Jolkar in exeou- 
tion of bis decree, the dispoeseesod share holder sued for establiebiog bis right and for 
recovery of possession alleging that the Jalkar was left ijamala and the decree-holder 
set up tbac the Jalkar had been formed after the partition and by delivery of one of hie 
own villages, held that the burden lay on the claimant to prove hie case. 3 B.D.R. 
App. In a suit under O. 91, r. 03, the plaintiff must establish a prima /acts case of 
possession wboreUpon tbe claimant tr ust make out if possible a better title. 10 C. 50. 
The decree-holder plaintiff need only ^rLV6 that on tbe date of tbe attachment hia 
judgmoDi-dobtor had a Hubeisting right to the properly. 36 B, 79 ; 14 1.0,813 = 6 
Bur. L.T. 47. In a suit under O. 21, r. 63, the burden of proof lies on tbe plaintiff to 
show that the adjudication in tbe objection proceedings was wrong. 65 I.O. 762 • 

24 N.D R. 87 ; 10 Bur. L.T, 238 = 37 DO. 767 : 41 M. 205; 92 C.D.J. 380 = 13 I.O. 466,' 
Tbe burden of proving ooneideration rests on the pUinliffa j then the question of 
possession ie to bo proved by him. If these two points ate found in favour of the 
plaintiff, tbe onus of proving good faith etitl rests on tbe plaintiff. 1926 N. 293 = 

92 1.0. 810. 

Bona fldei of the tPaDsactloo. — When a olaim is rejected the onus to establish 
that the traneaotion, on which the suit is based was bona fides and for good oonsidera- 
tiOD lies on tbe plaintiff. 78 1.0. 887; 35 1.0, 427=19 0.0. 64; 2N.D.R. 87; 11 
W.R. 422. A dooree-boldoc whose attaohmeut of property has been set aside on a 
olaim petition by a transferee from (be judgment-debtor can alone, and without 
suing in a representative ohaiaoter maintain a suit for a declaration that the transfer 
is in fraud of creditors and void under 8. 68| T.F. Act, 48 M. 143 ; 48 I.O. 960. It ie 
open to an attaching decree-holder to plead in defence to a suit by tbe alienee whose 
claim has been rejected that the alienation is a fraudulent one intended to defeat or 
delay the alienor’s creditors. 43 M. 760 fovetruling 41 M. 612 F.B.} ; 16 N.D.B, 80= 

64 I.O. 799. In a suit by an unsnocessful claimant tbe plaintiff must give prima facie 
evidence that tbe document represents a bona fide traoeaction, because he has to get 
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tid of the oedee whioh has been passed against him. 3 I.C. 968 <-13 0.0. 74. The 
pucobaaer plaintiff is bouad to pcove pucohaaa and poaaeasioa of the property. 96 W.R. 
79. It 18 for the plaintifi in a suit under 0« 91, r. 63, to aet aside an attachment to 
show that a deed of sale has been ezeouted in bis favour by the jadgment-debtor and 
that oonsideratioD money has passed and poaseseion has been given. The onus then 
is on the defendant if be alleges ooliusiva sale. IS W.R. 155. It is sufficient for the 
plaintifi to make out a primx facie Oise where bis case is based on a gift and other titles 
originating from the judgment'debtor, and leave it to the defendant to demcnstrate the 
traadulent nature of the traneaotion relied on. The plaintifi must satisfy the Court 
that there was a genuine bona fide transfer of the property in dispute from the debtor 
to the ostensible owner. 11 W.B. 464. In a suit by a defeated claimant under O. 91, 
r. 63, olaimtng under a transfer from the judgment- debtor, the ordinary method of 
establishing the bona fidee of the transfer is to prove that the consideration passed and 
that possession was actually transferred and this being done, the onus would be shifted 
on to the contestiog party to show that there was nevertbeleBs an inteation to defeat 
creditors. 55 I.O. 73; 83 I.C. 693 ; 53 I.C. 205. The plaintifi bad filed objections to 
tbs attachment of oertain property on the basis of a sale^deed. Tbo objeotion was dis- 
allowed. He then brought a suit under O. 91, r. 63. and it was h id that the onus lay 
on the plaintifi to prove that the deed he relied on was not collusive and fraudulent. 


47 P.Hi B. 1919»G0 I C. 884. Where a claim to attached properly b^s been disposed 
of not on merits but on the ground of the application having been made too 
late, the burden of proof in a suit by the defeated claimant for a oanoellation 
of sale and declaration of his title, of proving mala fides^ and abeenoe of 
consideration lies on the person who seeks to resists the plaiotifi’s claim. 13 
C.P.Ii.R. 69. Where an objection is disallowed the plaintifi is bound to Jay 
some evidence to satisfy the court that the dooumeot under which be olaims repreaente 
a bona fide and genuine irsnsaotion and the burden does not lie on the defendant in 
the first instance to give evidence of fraudulent and oollusiva nature of such a doou- 
meot. 6 A.L.J. 369 ; 30 A. 391 ; 67 I.O. 876 = 3 L. Ej.J. 198 ; 13 O.C 74 ; 66 I.Q. 
73 ; 41 id. 205 : 35 I.O. 497-19 0.0. 64 ; 78 I.O 987 ; 53 I.O. 205 ; A.W N. (1887) 
71 ; 37 I.C. 767 : A.W.N. (1899) 320 ; 18 A. 369 ; 13 B. 370 ; 9 O.P.D.R, 143 ; 23 O D.J 
37 ; 47 M.Ii.3. 14 ; 13 I.O. 455 ; 14 I.O. 813 J 55 I.C. 769 : 4 L.B.R. 359 ; 77 I.O. 50- 
1939 14, 334. In a suit by a oe'eated oiaim*ut the burden o( proof tOac the sale in 
favour of the daughier (olaimaot) was genuioe and eupported by oonsideration and that 
the property belonged to the plaintifi and that it was in her possession at the time of the 
attachment lies upon her. 4 Li.B.R. 338. Sae also 1‘3 B. 370 ; 30 A. 331 ; 6 O P.Ii R. 81. 
It is for the plaintifi to prove that there has been a real and 6ons fide transaction. 
It is not auffioient merely to prove that there has been a registration of sale or mort- 
gage L.B.R, ( 199M — 1900) 333 The onus of establishing th at too tranaao.ion on 
whioh the suit is ba-sd was entered in good faith lies on the plaintiff. 1933 Ring. 334. 
The Court may presume that the alienation is fraudulent when is finds th*t there 


must have bean a fraudulent object of defeating or delaying the credit r: u-.dot S. 63 
of the T. P . Act. 3 L. D.J. 198. The plaintiff muse give a primi /tcie evidsnoa of 
the genuineness of the tcaodaotiou in h. a favour. Ooco bo has eL-jwn the printa facia 
title the ooud is shifted to the doieudant to prove the fraudulent and unreal nature 
of the transfer. 89 I.O. 953-1 L.ih. Gas. 371-1936 L. 35. In euoh suits 
a Judge is bound to Ond the facte ou the evidence tendered and t .k u in 
the tegular suit and not upon any evidence taken in the summiry civc. Ji I.C. 676. 
But the evidenos taken ill the summary proceedings may be adiui-siole on certain 
conditions under B, 33 or 141 of the Indian Evidence Act. 19 O.L.J. 358 — 33 I.C. 946. 
It IB open to the judgment-debtor to bring a suit of the nature oontemplated in O. 91 
r. 63 and it is not necessary for him to include a prayer lot posse.ssion in bis plaint. 16 
M.li T. 300 — 96 1.0.700; 16 0. 674. On a claim being dented, satisfaotory proof ie 
reqaiced lot its genuineness and the ordinary teat of evidenos cannot be dispensed with 

36 
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because tbe parties have had oerbain business zelationB. U.B.R. (1892 — 1896), Vol. II, 
page. 290. In a suit to set aside a summary order passed under 0« 91, rr, 68—63, on 
tbe allegation that tbe order was illegal, it is lor the plaintiff to prove its illegality* It 
is lot the plaintiff to make out that the title is really and sabataotially what it parported 
to be on tbe laoe ol the deed, when an objection is raised as to tbe bona fiieB of tbe 
transfer. 11 W.R. 423. When an nnsuooesstul olaimant under O. 21, r. 58, brings a 
BUit under O. 91, r- 63 lot adjudioati^n ol title and oonfirmation ol alleged poeaession, 
the burden is on tbe plaintiff at first and the question of possession at tbe date ol 
attaohmeni is an iraportant one, 15 W,R. 303. The plaintiff must prove his title and 
possession. The burden ol proof lies on him. 7 N W,P. 85: 12 B, 270; 30 A. 391 ; 

4 UB.R. 928 ; 18 A. 369 ; 6 B.H.Q. A.C. 76 5 11 W.R. 429 ; 95 W.R. 79. Tbe burden 
rests on tbo plaintiff to establish by cleat and satisfactory proof that the property attooh- 
ed was his at tbe date of attachment and not that of the judgment-debtor, A.W.N. 
(1887) 71. The plaintiff decree-holder is to prove only that hie judgment-debtor hai 
subsisting tight at tbe date of atteobment. 8 I.C. 639=*19Bom. Ij.R. 956. Tbe plain- 
tiff in a suit under O. 21, r. 63 is neither in a better nor in a worae position than be was 
as a olaimint in the summary proceeding. It ie suEBoient lot him to adduce evidence 
ol possespioD or title. II ho shows that he is in poesession the burden ie thrown on tbe 
defendant under 8. HO of the Evidenoa Aob. U.B.R. (1905), O.P, Code 16. The burden 
ol proof lies on the plaintiff to eetablieb that ho is not only in possession, but that he 
was not the judgraent-dobtofs truntee. U.B.R. (1897—1901) Vol. 9. page 270. When 
tbe oHim ie dismiased, tbe burden of proof is on the plaintiff, but this rule does not 
apply where there ie no decision against him. 60 I.O. 751 (Ii.) It is for the plaintiff 
to show that his judgmeot-debtor had been in poeaession for same period withio 
12 years pceceeding the suit. A.W.N. (1893) 60. A deoree-holdar attached in the 
exeoulion ol his deocee oertaio properties standing in the name of tbe wife of the 
iudgmant debtor and oertaio other peraon. It was htld in a suit under O. 91, t. 63 that 
under 8 106 ol the Evidence Aot, the onus lay on tbe plaintiff (the other person) to 
Bhow that the putohaso money was supplied by the wile the first plaintiff and that the 
orooGtties had been in the enjoyment of the plaintiffs, as these wore matters peouharly 
Sa knowledge o> the pl.intifl, and i. they (ailed to dieeharge the onne, .t ehon.d 

be taken that the satohaae mene, was eupplied by the hneband and that the 

Tad all along been in hie enjoyment. 17 M.L.J. 339. Bntden o. ptool .n a eo.t under 

O. 21. 63 liea OQ plaintiff. 80 A. 321. 

PARTIES TO THE SUIT.— In a suit under O. 21, r. 63. the judgment-oteditor. 

rtiAimant and the judgment-debtor are the only proper parties. 1 1.0.498. The 
nthor oceditors ol the judgment-debtor need not neoesaarily be added, (i()id). In a suit 
under O ‘A - 63 . thaSudgment-debter is a oeoaseary party. A.W.N. 11901) 14. When 
an obieotion to attaobment of property was allowed at the Instanoe of the sons of a 
Hindu lather, a euit lor a declaration ol title lies against all the eons of the family, 
fn 008 Wheoaolaim has been rejected ani tbe properties have been to a 

fltrancer tbe deocee-holdet is nat a noooa3aty party to the suit by the claimant. 70 I.O. 
168- 31 MX.T. 171 : 16 D.W. 330-1199H M W.N. 674. 

WHO CAN BRING A SUIT.— The plaiotiff though a bonamidat is entitled to sue 

L « noain - 1 TO*'cm the order was made and tbe real olaimant may be 

as tbe porBOD aRaia..t w-cm wue o t n qra • P iOi*i and lO 

made a plaintiff after the limitation of one year. 8 I.O. 364, (33 C. 1015 

O W N. 904. lollowed). The right of suit conferred by O. 21. r. 63 is not a 

O.W.N. a . orooerty from the uosucoesslul claimant can bring each a suit. 26 

t ■'a" Wham Ihe o.nim o" a U.ninn wn. n.inwea under the rniee a suit (er n dee.em- 
f ■ the other three Uralans ol the Malabar devaswam against whom » ^ 

/decIarlDg its property liable lor the amount ol the deoree thereunder lies. 16 M- 
nr A atrle hoide. hae a statute., right tn eue unde. O. 91. r. 63 in h.e pereoua. 
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oapaoity as a deoeee*holder, respsotiog meiely his own eight to have the peopecty 
attaohed undes his deoiee^ Ha is not obliged to take the geneeal ground that aa against 
all the other oceditore and alllotber persons a mortgage or sale is to be void. 71 I.O. 30* 

LIMITATION FOR SUITS. -~The pariod of limitation for suits under O. 21, r. 63 
is one year from the data of the order as provided by Act. 11 of theijimitation Aot. 1908. 
40 M. 73S : 33 B. 640 ; 1 G.P.Ii.B. 30 ; 7 0. 608 ; 31 W.R. 133; 34 G. 663 : 27 0. 714. 

Oottsent order. —The order to which Act. 11 applies must be an order passed as a 
result of an inveetigation of the claim. The actiole has no application to a consent 
order made without inveetigation of the claim. Therefore a suit to set aside such an 
order is not governed by the period of limitation provided by the article. 60 I.O. 649 ; 
44 I.O. 538. The peciod of limitation provided in O. 31, c. 63 is applicable only to a 
case in which the pcooeduce presoribsd by that eeotion has been adopted. 3 M.H.O. 139; 
21 W.R. 133. 

Minor plaintiff. — When an order nnder O. 31, r. 63 is made against a minor, a 
sait in rospoot of that order ought to be filed within one year of his attaining majority 
under Act, 11 of the Limitation Aot. If such a suit is filed within one year from the 
date of the order by the minor’s gcaod-mothec and it is dismissed, this oannot extend 
the period of limitation. 80 I.O. 993. An order passed under O. 31, c. 63 rejeoting the 
applioation of the guardian of a minor claimant oan be set aside by the minor after be 
attains majority. 3 W.R. 8 ; 7 O, 137. In oaloulating the period of limitation allow- 
ed for bciogiog a anit under 0.31. r. 63 the day on which the judgment was pronounced 
must be exoludedi W.R. 1364, 331. If there is any difiecenee of time between the 
actual drafting of the order and the signing of it, than the latter date must be held as 
the date of the order when the limitation would begin to run. 10 B.H.G. 19, 

Extension of time under S. li of the Limitation Aot. — When an unsuaoessful 
olaimant after eponding time to prefer an illegal appeal eubaequently dismissed 
inetitutea a regular suit to establish his title as provided in O. 31, r. 63, held that he 
oannot under S. 14 ot the Limitation Aot deduot from the peciod of limitation the 
time during which the pcoooedings in appeal were pending. W.R. 1864, 371. 

COURT FEES.— Tbe Court-fee payable in a enit under O. 31, r. 63, ie only ten 
Rupees. 51.P.R. 1897; 111 F.R 1900; 36 O. 303 P.O. ; 33 I.O, 678 ; 19 O.L.J. 358*33 
I.O. 946 : 1 L.B.R. 1 ; 10 B. 610 ; 9 B. 30 ; 15 O. 104 ; 64 Z.C. 49 (0.) ; 4 B.638 ; 4 B. 
516 : 4 B. 535 ; L B.R. 11893.1900) 139; U.B.R, (1897.1901), iVol. II, page 356 ; under 
Act. 17. Sob. II of tbe O^urt Fees Act. Where tbe plaintiff asked that tbe suit 
pcopeccy be doolaced as tbe joint anoeatcal property ot the plaintiff it was Htld that 
only one deolacatioo was asked toe without oonseqaential relief and a Oourt-fee ot 
Be, 10 was sufficient. 13 A. 389 ; 16 A. 309. When a plaintiff asks tor a deolacation of 
his title to the property under attachment as against the judgment-debtor and also 
against the deccea-holdec for a declaration in denial of tbe latter’s right to bring that 
property to sale iu ezecution of bis deocae. theta are two substantial deolarationa asked 
(or and tbe suit oaouot be entertained on payment of Ccuct-feea in respect of only one 
declaration. Wboa however the judgment-debtor is the sole defendant the claim must 
be regarded ns fo.* only one declaration. 16 A. 303 F B. ; 18 A. 459, A suit brought 
under O. 31. r. 63, for setting aside a summary order ot the Osuct passed under O, 21, 
E. 61, oven though the plaintiff may pray in such a suit to be awarded possassion of the 
property is etill to bo treated as one falling under Art. 17 (1) of Boh, II of the Court 
Fees Aot and chargeable with a ten-rupee stamp. 9 B. 20 ; 31 B. 73 ; 35 0. 20i P.O. * 
L.B.R. (1893.1900) 139. A suit for a deolacation as well as foe posaesaion or injunotioa 
to restrain from sale in execution requires an ad valorem ‘Oourt-fee. 31 O, 511 ■ 2 
W,B. 433 ; 13 O. 163 ; 15 O. 104 ; 19 W.R, 17. 
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valor of suit fob PDRPOSEB of JORISDIOTION.^Wbeze propecty 

attached baa been released the value of auit by the deoree-bolder ia the deorekal amoaot. 
963 P.D.B. 1914^95 I.O. 180 ; 40 A. 605 ; 94 P.R. 1909 F.B. ; 83 P.B. 1913 ; 17 A. 
69. The juriadiotion of the Oourt is detstmined with referanoe to tbe amoaat wbioh 
is in dispute tbe amoaat nbiob tbe oxeoutioa oreditot svili zeoovez if be ie aaooeaBful, 
aod QOt the value of the property attaobed unless the three amounts happen to be 
ideutioal, 16 C. 104 : 13 A. 699 ; 3 A. 799 ; 4 M. 339 : 4 B. 616 1 16 P.R. 1890 ; 

1 L.B.R. 1 ; 43 P.R. 1901 ; 16 O.P.Ij.R 161 ; 31 O. 611 ; 56 F.B. 1906; 11 A. 799. 

The fact that tbe value of the property ia entered in tbe plaint as the value for 
juriadiotion doee not affect the question of iuriediotion. 66 P.R. 1906 ; 11 A. 799. 
Where the property attached hae not been released the value of suit, by a olaimant 
against the decree holder for a declaration that tbe property ienot liable to attaohmeot, 
tbe judgment- debtor siding with tbe objector and not claiming tbe property as bis 
own, is tbe value of the property. 94 P.R. 1908 ; 83 P.R. 1913 ; 17 A- 69 , 30 M. 
336 ; 3 N.L.R. 67. When tbe amount of the decree is lese than the value of the pro> 

petty the former ia tbe proper value. 17 A. 69 ; 38 A« 73 ; 3 I.C. 62la5 L.B.R. 33 ; 

55 P.R. 1906 ; 11 A. 799. Where tbe property ie not releaeed, in a suit by the olaimant 
against tbe decree- bolder, the judgment-debtor reeieting tbe suit and claiming the 
property as bis own and the plaintiff alleging each attitude of the juds^ment-debtor, 
the value of the property is tbe value for purposes of jucisdioiioa. 94 P.R. 1908 F.B. « 
83 P.R. 1913 ; 17 A. 69; U.B.R. (1903-1903) Vol. II, C.P. Code 19, Tbe general rule 
applicable to a suit in which tbe sole question to be determined is whether tbe property 
attached ie or is not liable to be attached and sold in ezeoutioo of a decree ie, that 
where the amount of the deoree exceeds the value of tbe property sought to be 
sold the latter ie the value o! the suit ; bat where the value of the properly attached 
exceeds the amount sought to be realised tbe value of the suit Is the value of the eo 
much of the property sought to be sold as will on sale satisfy the amount sought to 
be realised by sale of euob property. 37 A. 440, 


APPEAL.— No appeal lies from an order passed under these rules, when tbe 
olaimant ie not a parly to the suit. 28 B. 469 — 1 O 0. Bap. 11 ; 15 W.R. 163 ; 3 A. 
763 • 16 W.R. 339 ; 13 W.R. 339 ; A.W.N. (1889) 77 ; 3 Bom. L R. 341 ; 6 W.R. 31 ; 
A W N. (1893) 178; 8 G.P.L.R. 67 : 6 Bom. D R. 461 ; 6 C.W.N. 63 ; 6 W R. Mjb. 
Q3 • 31 I.G 393 ; 38A. 5J7; 10 W.R. 31. An order oa an objeolion of the judg- 
m^nt-debtor that the property attached is ” wakl '* property and not liable to attach- 
t not «ppeal,b's undJ 8. 47. 67 I.C. 439.. .941 P. .96 ; 39 O. 499 : 44 O. 440. 

revision —Where the Court below bas refased to go into tbe question of posses- 
sion (tbe one queelton it w« oompatant to determine) and has determined the question 
it was not oompeteot to dotermioo (the question of title) t-ho High Court wjJl 
in rflvieioo and oei aside the order purporting to be made under 0. 21, r. 61. 34 I.U. 

fiO - -39 M D.J. 337 ; 31 L W. 31^0; 97 I G. 189-1936 Jd. 688. Revision lies where a 

rn.irt pocB bovond the rules and does not make an iuveptigation accordingly, though 
thPOlnimont hw^rsm.ay npen to him by ol a suit 1 L.B R. ^ ^ ^ 

:i Bac Ij 3 revrsiou Hea ttoin au otAer uidcc theso ruh 3. 33 i.U. 2^^* 

Wh^e a Court eub^rdioato to the High Court passed a dooisloo without authority the 
w.th Court had power to interfere with tho decision and was not prevented by the 
^ • nna of a 16 of ihe Charter Act (rom so interfering. 18 W.R. 402. It is only 
vyhete .hbte iB no romoay th». .he High Oonct ought to in-.erlom under th. 
•dhi nrfivisionsof tbe Charter Act. and not whore the oomplamint bas a remedy by 
wav of a tegular suit. 30 W.R 203 ; see al.^o, 1 A. 101. As a general rule the Court 

nnt intortero in tevieion when other remedies by way of suit or otherw.ee are open to 

646-1933 0. 308; 1933 R. 

196 = 2 Bur. D.J. 134. The High Court will not interlere in tevieion againet 
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mn ordev passed nndet O. 21, r. 61. 8 M. 484; 15 A. 406. Where ihe Ooart diemissed 

the claim bat held that the claimant had some intecest bat not the entire interest, there 
wa a no fiadiog what the natare ol the intereet was, nor a fiading as to the person 
entitled to posaeaeion. The order was hsld to be illegal and set aside in revision. 
60 1.O, 616 (Pat.) Where a Court, upon an erroneous view ol the scope of the 
t. SB. applied it to a oaae to which it had no application, it amounted to acting 
without jurisdiatian, and the High Court would iuterlere in such a oase. 1926 N, 
267 *92 I C. 40; (1922 N, 115 not followed). 

TEST WHETHER 8. 47, OR O. 21, e. 63 18 APPLIOABLE TO AH ORDER. — 
The question whether an order is governed by O. 21, r. 63 or not and whether 
it is final or not depeude npon the allegations put in the claim petition, and not on 
what the Ooart finds in Us order to be the real state ol facts. 21 I.O. 748. Where the 
claimants allege in their petition (hat they are trustees for the oreditors of the 
judgment-debtors, a finding by the Court that they are trustees for the judgment-debtor 
himself, and an order based tharecn will not make the order pasa±:d on a petition 
under O. 21, r. 58 so as to make (he provisions of O. 21, r. 63 as to the finality of the 
order appiioabie to ie. Oa the oootrary if the allegatioua in the petition are such as 
on their face to show that the claimant is a trustee (or the judgmeut-debtor, he cannot, 
by oailing his petition one under O. 21. e. 68 make the order passed thereon any the 
less appealable under 8. 47 of the Code. 21 I.O. 748. For other calings see Chap. IX , 


yill.— BPFEOT OF ATTACHMENT. 

ATTAOHUEMT CREATES NO CHARGE OR LIEN UPON THE ATTACHED 
PROPERTY. 6 0. 202 ; 31 I-C. 664 — 19 C.W.N. 1169 ; 34 I.O. 963=21 O.W.N. 1158 ; 
37 l.C. 34B. The attaobing creditor is not a secured creditor. 26 M. 673 ; 42 C. 72 
P.O. An attachment creates no charge on the attached property and oonfete no title on 
the attaching creditor, but merely prevents alienation of the property. 3 Ij. 414 : 25 
0. 179 P.O. ; 42 O. 72 ; 28 I.O. 901 ; 29 O. 428 ; 26 M, 673 ; 38 M. 921 ; 3 B. 58 : 
1 Bom. Ij.R. 164 ; 6 C, 148 P.C. ; 95 O. 179 ; 99 B- 405 ; 6 P li.R, 1909 ; 5 C.L.R. 60 ; 
70.C.314; 11 PR. 1906; 32 M. 429 ; 11 W.R, 149 ; 13 C. 962 ; 16 W.R. 188 ; 31 
1.0.664—19 O.W.N. 1159. An attachment in execution is only meant to prevent 
private alienation and does not create any charge in favour of the deotee-holder. 44 M, 
932. The only intate?t wbiob the creditor has in the attached property of bis debtor 
is his right to satiety himself out of that properly. 16 O. ^7«N« 717 — 14 I.O. 715. An 
attaching oroditor cannot impeach a subecquent decree as bad in law. 23 A, 347. The 
eight of the attaohing creditor is subject to a mortgage already created on the property, 
1 A. 333 P. B. : 23 W.R. 373. There is no prohibition in law against an application 
asking for an order in execution directing the recovery by means of an existing attach- 
ment ot a luriher sum which baa bscome due under the decree in addition to the sum 
lor which execution was originally sought . 19 M.L.T . 146=18 l.C. 691. An attach- 
ment madu before a decree obtained in an administratioa suit bas no priority, 
16 C. 202. It does not confer any priority upon the first attaching oreditor. 36 M. 
921 ; 38 M. 429. 

ATTACHMENT AND WINDING UP ORDER. — The property, of a limited liability 
company, which ie aitaohjd before its liquidation does not vest in the liquidator, 
although in a similar case of an insolvent the property vests in the Receiver, 4J C. 586, 

ATTAOHUENT AND INSOLVENCY.— -Where an exsoutioo bas proceeded lurtbec 
than attaohmot and the judgment-creditor has realised assets by sale or otherwise and 
the proceeds of the sale have been paid into Oonrt before any adjudication order has been 
passed on the insolvency application cl the judgment-debtor, the execution creditor is 
entitled to the money in preference to the interim receiver. 16 I.O. 950 ; 32 l.C. 190 ; 29 
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B. 406 : 44 O. 1016 : 11 I.O. 433; 39 0. 93B ; 41 A. 374 ; 49 0. 79 P.O. ; 40 A. 86 ; 43 1 0 
9 ; 93 P.R. 1882 ; (39 B. 406 ; 7 Bom. 488 ! 39 W.R. 676, relied od). Where aa order 
for sale of the attached property in ezeoation ia made by the Ooart, and thereafter, bat 
before the property is aokually sold, the ladgmeat-debtor la adjadged an ineolyent, the 
Raoeiver’s title will prevail. 29 0. 438 P.B.; 10 W.R, 363 ; 16 0. 209 ; 1 N.W.P. 173 ; 
36 M. 673 ; 29 B. 405 ; 30 A. 486 ; 44 0. 1016 ; 43 Q. 73 P.O. ; 40 0. 78 { 93 P.B. 
1889 ; 40 A. 197 ; 40 A, 86 ; 41 A. 374. Where property ie attached before judgment, 
but, before the decree in the suit, the defendant is adjudged an insolvent, the property 
attached will pave to the Reoeivet. 10 W.R, 363 ; 3 Bom. H.O.R. 142 ; 12 B,tj.R. I 

App.; 10 C, 160 F.B ; 7 0. 213 ; 8 M, 564 ; 26 M, 679 ; 29 B. 405 I 93 P.R, 1863 { 
30 B. 403. 

The attaching creditor has a tight to have the attached property iu the ouetody of 
the Court for the satielaotiou of hie debt and any unlawful intetfereooe with that right 
oonetitutee an actlouable wrong and a euit will lie at the iostanoe of the attaching 
oredltor for damages against any tort-feaser. 30 M. 413 ; 36 M. 494 ; 8 30 ; 

32 M. 439. 

The amount of damages will depend upon evidenoe, but cannot exoeed the value 
of the property attached. 30 M. 418. 

An attaching creditor may redeem a prior mortgage on the property (8. 90, T> P. 
Aot) (eonfra in 6 C. 663 and 14 M. 491. He has not as snob aoy right to redeem a 
mortgage aubeiebing prior to the attaobment), An attaobing oreditor’e right to redeem 
the mortgage oomes to an ond on the aale of the property. 44 M. 333- 

He may oppose the probate of a debtor's will if the probate baa been obtained in 
fraud of oreditore. 38 G. 441. 

ATTAOHUBNT OP A STRANGERS’ PROPERTY.— The attaobment of property 
wbiob does not belong to the judgment-debtor, doea not prevent the rightful owner from 
aelling it. 139 P.R. 1893, 

ATTAOHUENT AND ADVERSE POSSESSION, — An attaobment does not oonfer 
any interest in the property and doea not disturb the oootinuanoe of possession of the 
holder at the time. Hanoa it dose not aSeot the ooutinuityot adverse posaession, 1996 
M. 42 = 90 I.C. 1037 ; 11 M.L.J. 844. 

PRIVATE ALIENATION OF PROPERTY AFTER ATTACHHEUT TO BB 

VOID.— Where au attachment has been made, any private 
transfer or delivery of the property attached or of any interest 
therein and any payment to the judgment-debtor, of any 
debt, dividend or other monies contrary to such attachment 
shall be void as against all claims enforceable under the 
attachment. 

lixplaiiation . — For the purposes of this section, claims 
enforceable under an attachment include claims for the 
rateable distribution of assets. (S. 64-) 

LEGAL CHANGES, — The preseot seobion diSera from Che oorreapoDdiug 8. 376, 

C. P. Code of 1862 iu the followiog patlioulara. — (i) The explanation ia new ; (<•) The- 
worde *' during the ooDliDuaooe of the atCaohme have been omitted and the word 
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'* oonfcsavy to Buoh attaobment” have been enbaiUoted. It gives eSeot to the P. C. 
ruling in 39 0. 164. (W) The words "by aotaal seizure or by written order duly intimated 
and made known in manner aloreeaid " coming after the words " where an attachment 
has been made” have been omitted in the present section as a surplneage. The 
omission does not make any change in the existing law. 43 M. 844 ; 39 I.O. 857. 

OBJECT AND SCOPE,— The object of the section is to prevent rraod on decree- 
holders. 30 B. 337 ; 23 O.L.J. 116 ; 20 4. 431 ; 4.W.N. (1B87) 37 5 33 I O. 493? and 
to seeute intaot the rights of the attaching oreditoes against the attached property by 
prohibiting private alienations pending attaohment. 39 O. 154 P C. ; 63 P.Ij.R. 1908 i 
33 I.O- 493* S. 64 oontemplates alienations by the judgment debtor pending attaoh- 
ment, and not by a successful claimant after the date of the claim order and before 
the institution of a suit under O. 31. t. 63. 30 M. 535. The object of 8. 64 ie clearly to 
protect fraud on deotee-holdeta and to seouee intaot the right of attaching oceditore as 
well as of orediiots who have obtained their deorecs and are entitled to satisfaction out 
of the assets of the judgment-debtor. 33 I.O. 493 i 34 I.O. 953“3l O.W.N, 158. The 
section is for the benefit of an attaobiog creditor, and not for the benefit of those oredi- 
tote whose attachment ie laid iatet than the private alienation. 11 Bom. H.O.R. 159. 
The underlying object of the explanation to the section is to secure to the prior attach- 
ing creditor full payment of hia decretal debt before the private transferee could claim 
any interest in the attached property or its sale prooeeds. 1936 B. 177. 

PRIVATB TRANSFERS.— ▲ private ttaostec includes a ealei a mottgagey % 
peshgi lea^ei an agtioaltural lease oc a temporary alieoatioD even tboogh it te not un* 
favourable to the deoree* holder. 4 319 F*B.} 30 I.O* 341 S 7 V7 'R* 610 I 9 807 $ 8 

M.tj.T. 197 : 9 W.Rs 644 ; 4 CtP.Ii.Be 69 ; 12 CeW.N, (a case of easement)* 8 0. 

395 (a oaee of laase). 18 A. 133 (a ease of Mur-^i-pashgi lease). Ijeasee granted 
by the judgmeni'debtoc are private alienaCions. 18 A. 123* 30 A* 349* The renewal 
of previous mortgage is not a private transfer* 4 M> 417 J 30 AsW.lTe 165 ; 39 C. 164* 
But it the amount secured by the renewed mortgage or by the assignment 

ezoeede the amount due on the mortgage at the date of the attachment^ the 

new eeourity will to that extent be void* 99 0* 164 P.C. A transfer aooordiog 
to an award through the court is not a private tranafer, 4 A. 219. Bales in execution 
o! decrees and compulsory sales under the Land Alienation Act (Punjab) are not 
private tfaosfer?^. A vesting order in insolvency is not a private transfer* 8 U« 664 ! 
10 O. 150 ; 19 W.R, 103 ; 2 B H.a. 160 ; 1 N.W.P, 81 ; 7 0* 213 ; 26 M. 673 \ 8 B.H. 
O. O 0. 140 ; 90 B. 405 : 17 W R. 334 J 6 B.L.R, 69l * 39 C. 429 P.B ; I N.W.P, 

10 ; 7 C. 213 ; 91 B. 205 ; 34 A. 638 I 6 P.L.R. 1909 ; 10 W.R. 363. In 90 B. 

403 an attaobmeot before judgment was held voidable on account of subse- 
quent vesting order. When an iasoiveaoy pe:ibion is dismissed an attaobment 
during such proosedings is not v'>id» at least from the date of the order 
of dieobatge, i^ not from the date of ite issue. 90 M. 469 ; 97 M. 7. The 
mutation of thv prupjcty, steading in the name of the 0:idd%n<x$hin, in the name 
of the ehrice oanoot defeot an attachment, 4 Ij.Cj J. 49^ 1992 Li. 147. Where 
ponding an -ittaohmeDt of property of Che jadgmaut-debtor aectaio disputes between 
the judgment-debtor and another oceditor were referred to arbitration and a decree was 
passed in terms of the award whateb^ a m^rtgags charge in favour of tho oreditoc 
was oreated, the deoreo embodying the award w^? not a private transfer within 9* 64 ol 
the Qode. (1921) M.W.N 608 » 41 M.L.2 . 657. Where aubaeqaeot to the pad slug of an 
award directing the exeoution of a deed of oonveyanoe of certain immoveable property^ 
BOoh property is attached in exacution of a decree, the exeoation of the oonvayanoe in 
pursuance of the decretal order passed by the Court in accordance with the award 
aubseqaent to the attachment ie not a private alienation of such properly which would 
be void as against a claim enforceable uodec the attaohment* 4 A. 319 F.B. (N|W«P«^ 
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1869 pageSl approved); A.W.N. (1881) 76. The easement of light and air (alls within 
the deanttion of immoveable property. If an easement enjoyed by the dominant 
tenement ie espreeely released after the latter ia attached under a decree it ie an 
alienation of a portion of that property and the traneaotion is void, 35 0. 989, A 
transfer by operation of law is not a private tranefer. 93 A. 467 ; 43 0. 79 P. 0. The 
life interest of a Hindu widow in the immoveable property of her husband, assigned 
after attaohment is void. 93 B. 1 . Pacohase of a tenant's interest by a landlord for 
arrears of rent pending attaohment is void as against the olaims of an attaohiog 
creditor, 8 M. 673. Surrender of a bolding when it ie transferable is private aliens* 
tioD, 8 I.O, 76, Whan daring the pendenoy of an attaohment on a property of the 
jndgment'debtor, it ie awarded to another parson by arbitration, the award Is not a 
private transfer under 8.64. 35 M.L.J. 441-48 I.O. 193. A private transfer under 

0. 91, r. 83 is not eaob e transfer as ie oontemplated by 8. 64. 30 B. 337 ; 14 M. 997 | 

1 N.W.P. 114 ; 11 B. 986 P.B, 

THERE MUST BE A VALID ATrAGHHENT.-— No attachment oan be regarded 
ae oompleto so as to render alienatioos eSeoted during the oootinuanoe of the attach- 
ment void against all olaims enforoeable thereunder unlosa the attachment ia duty 
intimated and made known under 0, 91, r. 64. As between the deoree-holder i»nd 
auottoD'purobaeera the failure to issue suoh a notioe may or may not be an irregularity, 
but as between the deoree*bolder and the auction-purchaser on the one hand and an 
alienee on the other, diSerent equities come into operation if no order is issued to the 
jndgmeDt-deblot prohibiting him from transferring the property. 86 I.O. 733 = 8 O.L. 
J. 492 ; 8 1,0. 867 ; 13 W.R. 136 ; A.W.N. (1881) 168 ; 9 O.W.N. 693 ; A.W.N. (1881) 
66 ; 1 8.1/, K. 76 ; 3 A. 68 ; 3 A. 498 : 13 A. 119 ; 3 Agra 306 : 7 A. 303 ; 7 A. 731 ; 
34 I.O. 34 ; 9 L.W, IS. An order cf attaohment of property takes eSeot only from the 
date of its actual pccmulgation and not from the date of the court’s order. 32 I.O. 376 
(on appeal see 39 I.O. 857 : 43 M. 844 P.B. ; 43 U. 665 ; 36 I.O, 901 ; 36 P.L.R. 
796—7 L, L.J, 601). The section refers to attaohment of property of the judgment* 
debtor only. Otherwise the at-iaobiog creditor has no claim against it, 139 P.R. 1893, 
Whether a certain property is or is not under attachment at a certain f.ime is a question 
of fact, 8 0.0. 449 ; and it is for the objector to prove that tbero was no legal attach* 
meet. A.W.N. (1699) 137. Attachment after the insolvency order ie a nullity, 15 

1. C, 950. Where oue oo-ebarar obtains a decree for money due to him on account of 

hie share of tho rent of an ijara and in execution of Lbat doocce attaobea in the first 
instance tho immoveable property of bis debtor, sueh attachment is void under Bs. 61 
and 66, B.T, Act. end suoh attachment will not ainke voidable a aonvoyanoe of the 
property by the- judgmenl-dubtor during its oootinuauce 2 C.L.R. 325. An attaoh- 
ment iu this country only preveuts alienation and does not oonfer any title or create 
any charge or lieu on the attached property sueh as attaches iu England ; and a 
creditor who h.re aitacliod property in execution of a decree bas no right therein prior 
to sale ; aud upon tbo making of an administrative or<Kc before sale the properly vests in 
tho Official ABoignec and tho attaobing creditor ie ccL'gkted to tbo £;amo position as the 
other orediters. 44 C. 1016, An attaobing creditor hae no lien or charge after the 
making of an order of adjudication upon the dobiot’n property wbioh be attiobee. 16 
I.C. 869. “ Euforc* ublc ” means legally enforceable ursder the atlajhaiooC. 30 A. 4-31 ! 

A.W.N. (1809) 9fl : 2 A.L.J. 366. A oertifloate i?-'urd by the Collector under Act VII of 
3890 (Publio Demvode Raoovery Act), do nollfioaliou suoh as was required by Act XI 
of 1869 being ie8U<;d, docs not amouni to attaohment. 3 O C. 336. The atiaohmoot 
muet have b'.ao made duly by a wrilien order issued av.d published. 13 W.R. 196. 
When the uotico of attaohment of a decree in favour of the judgment-debtor was not 
served on him and the case was struck ofi because thu deoreo-bolder took no further 
step, an alienation thecealtor ie not voidable. A.W.N. (1881) 158. The attaohment 
must bo made in accordance with the provisione of the Code. 3 Agra 306. Tbs 
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moifegaRee doting atkaohmenk of a oerbain propezkj could not otijeoti to the validity of 
the attaobment on the gcound of absenoe of attachment foe the first time in appeal. 6 
O* 139 P»0« Atlaohment of the property in the hands of the Receiver of the High 
Oonet without the latter’s permissioo Is not valid* 1 0» 403* A peobibitory order 
restraining the payee of a promissory note from receiving the money under it has not 
the efieot of an attachment. Bach an attachment is invalid and 8. 64 does not apply. 
64 M. 415* When the attachment before judgment is ultra viren and has been passed 
without complying with the formalities proeotibed by 0« 38. r. 6, the alienation during 
such attaobment ie not void. 68 I* 0» 186^1933 338. Where a decree is 

attached without notice to the jadgmsnt* debtor bound by it and the latter paye the 
deoretal amount to the deoree^bolder he is entitled to have satisfaotioD entered 
up under O* 31* r. 3. and it is not open to the peteon who attached tbc decree to 
qnestioD the entering up of eatiefaotion of the decree. 13 34^61 I.O* 815. 

Ho attaobment oan bo regarded as oomplete to render alienations efieoted 
during the oontiDuanoe of the attachment void against all claims enforoeable 
thereunder unless the attachment is duly circulated and made known under 
O. 3L| r. 64. 20 I.O. 341 ; 36 I.C« 304. An attachment not regularly made 
does not make null and void subsegaent alienations. 3 A. 68 ; 10 W.R» 364 I 1 
A.W.N. 65 ; 83 P*R. 1899 ; 137 P L.R. 1905 ; 1 C.L.J. 665. Where an order lor 
attachment was made but was not executed* and the property was sold in exeoutioni 
a private alienation after the order of attaobment ie good as against tbe execution 
purobaser. 4 B.L.R* 34. Failure to a£6x a copy o( the notice in the Oourt^house 
under O. 21, r. 46. make) the atlaohment invalid as against a sabsegueDt aesignmentf 
9 O.W.H. 693. 

THE PRIVATE ALIENATION. IN ORDER TO GOUB UNDER 8. 64. MUST 
BE HADE DURING THE CONTINUANCE OF THE ATTAOHUBNT.— A sale 
made by a pecsoo with the object ot deteating a probable exeoution against him is not 
neoesaarily one made with a fraudulont aod unlawJai object within tbe meaning ot 
Bs. 33 and 34 of the Cootraot Aot. 4 B. 70. The owner is not precluded ftom selling 
bis property before atta?hmeDt though be koowt? that a judgmeot'orsditor is trying to 
get process of execution agaioftt it* 33 W.R* 473 : 137 PiL R. 1905 ; 15 W.R. 75 * 
39 C. 164 P.C, ; 6 O. 663 ; 8 M.L.J. 366 ; 16 C. 336 ; 33 W.R. 476 ; 34 0. 925 ; 25 B. 
303 ; A.W.N. (1881) 177. An aseigomsot to trustees by the insolvent debtor (or the 
benefit of bib oreditocs valid aud cannot be by eubsequeut attaobmeot of 

the iame in tbo ezccuttoo of a decree. 3 ^gra lOi. When a property belongtiig to the 
jQdgmcnt’drbtor waj attiohcd .Aod fold in cxeou'icn of A’li decree and both tbe decree- 
holder and the jadgmeot debtor applied to set aside tbe eale on the grcuod that tbe 
deoree was eatinfidd out of court, tbe ^pplict^ticu was disallowed but ibc bale was eel 
a^ide. Subacqiontly tbc jaJgm . '<t*uobior m >rtgaged the property and thereafter the 
property was attached and sold ia cx^outiou ot B’s deoree. Tbe mortgage wa^ held to 
be v&lid, as not ma'Io tbo oontiouanco ot the attaobmtDv. 43 A. 399. To 

validate a bequest by ^ M ibgincdan of more thao ona tbird of bis property to a stranger 
tbe ooDseot tbe heirs Lico3£:6ary. S «cb a cooscDt If given even after tbe propeefy is 
attached in ezecutioD of i decree against th*) heirs does uot amount to an alienation 
within th ‘ meaning cf 8. 61. 2G E* 497- Wbon a jadgmsnt debtor r\qrecs to 
sell a property prior tn nn atiaobment eSooted by tbe d^cre3 b older, r^od the 
purofaaser obt^^ino posefSsioD of the property under a diicree for (pccifio per- 
formance of the agtGomout after tbe a'taobmont. tbe attaobment cannot prevail 
against the rights of ^bo purcbaccr under bis deoree for speoifio i 
4G M.L.J. 361^80 l.C. 388. 5. 61 avoids au alioDotion which was m ^do wbMe an 

attacbmont remained subsisting and enforceable. When on attachmeut erases to eziat 
consequent on tbe diemt6?al of an application for default, an alienation which was 
made pending auoh attaobment cannot be impeached by the attaching creditor when 
36 
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be aUEkobes the property on a fceeh applioatioD tor exeoation. 4 Pat. L.T. 409 bi 1923^ 
P. 664. If the judgment-debt ie satiafied a eubseqaent alienation of the property 
attached is not void merely beoanee the attaobment has cot been focmaily with' 
drawn, 19 W.B. 467. An earlier attaobment does not give the person who attaohes 
the property a second time any right to the property against the tranateree of the pro* 
perty for good oonsideration. 44 O. 669 P.C. The mortgagee of the Englieh form is to 
give his complete powers of sale whenever he chooses to exercise it without further 
reference to the mortgage and the validity of the sale efieoted in the exercise of 
such powers cannot be afiaoted b; an attachment of the property by a third party 
whether before or after the default on the pact of the mortgagor. 60 P.R. 1876. 
An alienation in pursuance of a oontraot made before the attaobment is valid even 
if made during the attachment. 91 M.L.J. 83=a7 l.Q, 795 ; 33 C.Hj.J. 115 ; 3 Bom. 

L. R. 899 ; 96 I.O. 393 ; 6 L. B.R. 170 ; 8 M.L.T.:i97 (eonlra in 9 1 0. 350) : 38 I.C. 

137 896 C^.W, 334. An attaobment before or after judgment has the same efieot. 36 0* 
531 ; 96 I.O. 81 ; 1999 N. 338 ; 49 M. 1 1 33 I.C. 499 ; provided the decree is passed 
in the former ease subsequently. 10 A. 606 ; 38 B, 105. An alienation between 
two attachments is valid. 90 W.B. 133 ; 1 A. 616 ; S O.L.R. 167 ; Where both 
an attachment and a private alienation were made on Che same day, the aliena- 
tion will be valid as against the attaobment in the absence of proof that 
the latter was made before the former. 93 £il. 499. Where pending attachment, by 

two orediters, of the mortgagee rights under certain mortgages, the mortgagee 
assigned bis rights to A and directed him to pay the oonsideratiou for the 

assignment to the attaching creditors and the assignee afterwards paid them 

oQ but after the money in hie hands bad been attached at the iostaooe of Br 

another oitditor of the assignor, held that the assignee was entitled to pro- 
teot himself by paying ofl the prior attaohiog oreditors and that such payment did 
not rfTsnd against the provisions of B. 64 and could not bo impeached by B. 

1 L.W. 977=*36 I.O. 293. The alienation must be during the oontinuanoe of attach* 
moot. 65 I.O. 481=23 0.0. 18 ; 13 Bom L.R. 1189 = 19 I.O. 933. A sale of immoveable 
property peoding a suit against the vendors to recover a debt is valid, altbougb the 
motive of the vendors is to prevent the land being attacbod and sold in e^eoutico. 

6 M.H.O.R. 368. When after an order of attachment, bub before the -jotual attachment 

of oc-ctaio immoveable property of the jadgment-debtoc made in the manner provided 
by O. 21, r. 54. the judgment-debtor executed a lease deed in respect of the property, the 
lease was held not invalid under 8. 64, O.P. Oode, because prior to tbe date thereof 
an attaobment of the property had not bean made within the meaning of B. 64. 49 

M. 5G6 ; 39 M. 309. A peivato altenakion of au immovtjablo property eflected after the 
passing ot the order for ite attachment not actually carried into efleot cannot be 
treated as invalid unless proof is oSered that all the preliminaries required by O. 91 1 
r. 64, bad been complied witb. 26 I.O. 904 = 1 O.L.J. 549. 

Withdrawal of attachment.— When a portion of the attached property is sold by 
the judgment-debtor after attachment, and on a part of the sale proceeds being paid to 
the Judgment-oreditor, the latter withdraws from the execution, the sale is not invalid, 

7 W.R. 490. When the attaobment is withdrawn, the alienation is valid ae there is no 
valid attachment. 1 N.W.P. 30. 

CLAIMS ENFORCE ABLE UNDER THE ATTAOHUBNT.— For separate decrees 
there must be soparato attachments. An attachment in execution of a decree does not 
avail the decree-holder of the second decree, if he has taken no steps for attachment. 

46 I.O. 743 = 7 L.W. 673. 

CLAIMS FOB THE RATEABLE DISTRIBUTION OF ASSETS ARB CLAIMS 
ENFORCEABLE UNDER THE ATTACHMENT.— None of the attaohiog deoree- 
holders who have applied lot rateable distribution under a subaleting attachment which 
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haB eiood beoD vaiBdd by the aafeisIaolioD ol fehe deocaa oc olhBKwiao ato entitled to 
avoid a private alienation by the jadgment-debtoc made ducing the oontinuanoe ot 
each attaobment. 41 M* 966 F»B« {contra held in 36 616 and 6 F.K* 1919 ; 37 B» 

138 ; and other rulinge mentiooed bs)ow)« A jadgmant^debtor’e pcopetty waa attached 
in execution of a certain decree and another deotee^holder applied lot attachment of 
the same property in execution ol hia deoree against the same jadgment-debtor* The 
judgment-debloK paid into Gouct the amount due to ihe first deoree^bolder a day prior 
to the sale and sold it privately to anotber peteoni held that the second deoreo'holder 
was entitled to a rateable diatiibatioOf aoder 6i 73i C* P« Code* ol the assets received 
by the Gouit and the private transfer ol the property was void ae againet bis claim* 8 
Bur. Xi.T* 14»S6 I.C. 364. Where there is an attachment and alter that attachment 
a private alienation and after that again other oredUors obtained deorees and put in 
claims for rateable dietributlon of asset^t then although these olaima ate put in by 
pereoQs diSerent from the original actaohing creditor and referable to difiereot deoreeSi 
nevertbelesB they are olaims enforceable under the first atiaohment. 14 Born* Tj R* 
611>*16 I.Oi 950* If the deoree under which an attachment was made was satisfied^ 
other deoree^holders who had applied for rateable distribution will not be entitled to 
impeach the alieoatioo. 37 B. 138 ; 36 B« 516 ; 5 P.B. 1919: 44 C. 669 ; 66I«C.643» 

A traoefer by the judgmeot^debtor ot his property which has been attached by hia 
ladgment-oteditore is inoperative under S* 64, as against a eubeequent judgment* 
oceditor who in execution of his decree wants to attach that (property » even though 
that decree is passed against the judgmeat-debtor after he has effeci»ed transfer. 33 1 0« 
499. 1 l is immaterial for the applioation of 8. 64, whether the decree ol the plaint* 
iff who questions a transfer was or was not passed before the time when the transfer 
of the property attached was efisotod. It is enough if the attaobmeni was made prior to 
the transfer. 33 I. C. 499. To make a private alieoatioo void under B. 64 as 
againet a claim for rateable distribution of assets, the olaim must be existing when the 
private transfer is made« 33 O li J. 7»63 I.C« 167. When a decree, in execution ot 
which the property was attached , was satisfied and there had been a withdrawal of 
the attaobment, another creditor obtaining an order in aooocdanoo with bis prayer foe 
a rateable distribution in the assets of the proceeds ot sale of property altaobed by the 
former creditor has no right to olaim to the benefit ot the attaobmont. A subsequent 
alienatioD by the judgment debtor te valid. 81 P*R. 1908* Persons entitled to ruteable 
distribution are persons claiming under the attaohment, 15 I.O« 9S0 : 16 B 91 (35 A« 
431 ; 16 C. 771 ; 7 A 703 ; 23 M. 478 ; 38 M. 350 J 33 M. 499, are no longer good law). 
It is only when the property is sold in execution of a deoree of a oceditor who bad 
attached it prior to tho traoslec that the traoefer would be void not only against the 
claim of the attaohiog oceditor, but against all olaims of croditors who bad applied 
to the Oourt for attacbmeot or for rateable distribution befors sale. 1936 8« 177 ; see 
44 O* 669 P.C. ; 41 M. 365 F.B. In order that olaims (or rateable distribution be 
considered as olaims ocforccable under tbo attachment, it is not ueoesaary that the 
olaims were actually being enforced at the time of private alienation. 33 I«C» 493 iO»)i 
1939 B. 341 ; 16 B. 91 I 1996 M. 307«-49 M. 36. 

THE TRANSFER 18 VOID AS AQAIN8T CLAIMS ENFORCEABLE UNDER 
THE ATTACHMENT. — It is void ae egainst pereone interested in the attaofameot and 
not against the whole world* 9 B*L R. 49 F.B. ; 17 W.K. 313 P.C. : 3 A.L.J. 366 I 
1 N,W P. 18 ; 4 C.P.L.R. 69 ; A.W N. (1900) 165 ; 8 C. 979 ; 11 W.R O O. 1 
F.B,; 3 A.W.N, 910; 16 B. 91 ; 99 C. 164; 10 B.L.R. 134P.C ; 13 W.R. 134 ; 23 M. 478 5 
8 O. 979 ; 19 W.R. 467 ; 1 N.W.P. 135 ; I N.W.P. 30 ; 96 A. 431 ; 6 N.W.P. 917 ; 
14 W.R. 95 : A. W.K. (1883) 910 ; A.W.K. (1900) 148 ; 1 W.R. 913 ; 9 W.R. 644 ; 1 
B.B.C. 159 ; 7 O. 107 P.O. ; 1 K.W.P. 18 ; 36 B. 516 ; 6 A. 33. A private alienation 
with the oocetnt ol the deoree-holdec cannot be impeached by him* 93 M. 478 ; A.W. 
K» (1886) 176 ; 6 K.W.P# 996 ; A. W.K* (1900) 148. When it appeared that the 
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purohdesE after attaohmonk was led by kbe condaot o( tbe attaobing otedikor to believe 
that kbe latter bad qo objastioo to tbe sale, be was not la a positioD to objeot to tbe 
parobase. A.W.N. (1886> 176. Tbe debtor bioaeelf oaoDot take advaDtage of it, 10 W.B. 
380 If tbe debtor aaiiefies tbe deoree, tbe Bale ia valid. 11 B H.Q. 159 ; 13 W.B. 46? ; 
1 N.W.P. 114. 126 ; 8 0. 379 ; 14 M.I.A. 543 ; 660 ; 90 A. 424 ; 35 B. 616. Saoh 
a sale would uodet tbe seotioa be void only as agaiost olaisaa onfocoeable uader tbe 
attaoboaeat, bat the deoree having been satisfied by paymeak iato Oourt, there is no 
olaim oatstaodiDg wbioh is enforceable under tbe attaobmeDt. 6 N.W.P. 996 : 7 W.B. 
430, A transfer wbioh does not la any way interfere with the rights secured by an attach' 
meat is valid. 30 A. 431 ; 96 l.C. 233 ; 39 C. 154 P.O. {eonira in 18 A. 193). Z( the 
jadgment'debt is satiefied a aubaegaeut alienation of tbe property attached is not void 
merely because the attaohmant has not been formally withdrawn. 19 W.B. 467. An 
alienation is not absolutely void but voidable ooly, 13 O. 317 5 1 N.W.P. 18; IN. 
W.P. 196; 9 W.B. 307; 6 N.W.P. 917; 6 N.W.P. 396 ; 18 W.B. 979 (confra in 
7 W.B. 610— it is illegal) ; 1925 R. 382. It is void as against tbe claims enforeceable 

uodet attaohment. 63 l.C. 103. An alienation by a father of tbe right, title and 
interest of a eon in a joint anoeatral property is void against claims against tbe attach* 
ment in ezeoution of a decree against tbe eon. 33 B. 964. An assignee of an attach- 
ing oi-editoc's rights or the nczt-of-kin of a deceased attaobiog creditor may be said to be 
olaimiog under the attaobiog creditor. 11 B.H.C. 169. Where a portion of tbe pro- 
perty attached ie eold privately by a jadgment-debtor after the attaohment and tbe 
decree-holder ie unable to realise the amount of hie decree out of tbe portion left unsold, 
he ie entitled under B. 64 to proceed against the portion unsold. 34 I.O. 91. A pur- 
chaser during the oontiouanoa of an attaohment has not even the lien to the extent of 
the purohase money paid by him. 34 I.O. 34. 


WAIVER OF THE RIGHT BY THE ATTACHING CREDITOR.— The prohibi- 
tion against a its oat ion after an attachment is f cr the benefit of tb e decree- holder wbioh 
he oen waive and an assignee from him with knowlodge of such waiver etaods in the 
same paeitiou as hie assigoor and cannot ozecute the deoree against tbe property aliena- 
ted. 44 M.L.J. 80a72 I.O. 839. When a deoree-holdec permits an alienation pending 
attachment to bo notified at the sale, he cannot afterwards quostion the validity. 
3 0.£j.7.499»36 1.0. 732. 


effect op attachment op debt. — A deocee-boldet cannot by moans of 
attaobmeot in ezaouii<JU of his d<.ocao etand in a better position as regards garnishee 
than does a j jJgmonl-iebtoc. He can only obtain what tbe jodgmooL-debtor could 
biu 33 olf give him. 40 O.H.J. 238 =*81 I.O. 1032. Mere attaohment of a debt docs not 
pcovtiDt the judgment-debtor from suing bis debtor, though be is not entitled to xooeive 
paymoot from b.a debtor unlefs the claim in renpeot of wbir-h Ibo debt is attached has 
been eaisfijd. lOI C.569; 14 A.IG3 ; 17 A. 393 ; 14J P.R. 1994. An order of attaohment 
of a debt doee not op^t »to as a b.»c to the iuetitution of a suit for the recovery of tbe 
attached debt unless the order so expeosssj it. 50. L J. 766s* 49 I 0. 88. An attachment 
of a debt doos not b-ir tbe debtor from paying tho money into Oourt and obtaining 
efieotual disohaego. 113 P-L.R. 1913= 19 l.C. 305. When a debt duo to tho j idgment- 
debtor is attaob'-d tho j jdRment-oredit'r cannot sue to recover the debt on the 
denial of the garuisbeo to pay. 27 P.R. 1871. Tbo Court has no power under O, 21. 
r. -16 to call upon a person (tho debtor) to f^bow cause why he nhould not pay bis debt 
into Court. It ie optional with tho deb.ot to p-ay the amount of bis debt into Court. If^ 
tho Court is oatisGel that thoco is a .;l:b.^^sl.lng debt. Che debt muet ba cold. 10 M. 
194 ; 31 A. 145 ; SOS 11 B. 448. Tho aciacbment of debt does not create in favour of 
tho ofodiiOE a title wbioh prevails against tho Official Assignee under the vesting order 
in lusolvonoy if the creditor baa not availed himself of tho attaohment before the date 
of tho vesting order. 26 M. 673. When a debt is attaohod a olaim may be preferred 
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by a third perecn under O. 31, r. 58. 37 M. 67 : 8 I.O. 608«>3 Bar, Ii»T. 34« When 
a debt is attached in ezeoutiou of two decrees before judgment of different Oourte, a 
Tolnntacy payment of the debt into one Court against one decree doea not put an end 
to the attaofament in the other decree and the debtor of the jndgment>debtor is liable 
to pay over again to the holder of the other decree. 17 J. 188. 

Attachment of debt and extension of limitation. — An attachment undee 
O. 91* r. 46, is not an injunotioD or an order staying a euit within the meaning of S. 16 
of the liimitation Act so as to extend limitation for the suit to recover the debt* 13 A. 
76 ; 14 A. 143 : 17 A. 198 P.G. The creditor may institnte a suit to recover the debt 
(ibid). 

EFFEOT OF ATTACHMENT OF A DECREE. — An attachment of a decree 
under O. 31. r. 69* prevents the Court from proceeding with its execution, but it does 
not render it inoapuble of execution b; the decrce-bcider or deetio; the inlerept of the 
dooree-bolder in it. Tbere is nolbtcg to prevect the filing cf the execution spplicetion. 
18 M.Ij.J. 366 ; 6 I.C. 56. An order of stay under O. 31, r. 63 (1) (6) does not 
prevent either the deorce-holder of tfae decree sought to be executed or bis judgment* 
debtor from seeking to execute the original decree and does not therefore interrupt the 
running of time against him under S. 16 of the L>imitation Aot. 48 B, 486. 

Attachment of a decree that is reversed In appeal.— Where a decree is 
attached which on appeal is reversed by a ocmpromise between the parties, there is no 
subsisting decree capable of attaobmcnt and the attaching creditor bas no remedy* 
He is himself to blame tor having attached a decree for which there was a obance of 
being set aside. 33 P,£<.R. 1906. 

The order of attaobmeot has the efiect of staying further exeonticn and of debar- 
ring the Court from proceeding furlbec until that bar has been removed In either of 
the waye specified in the rule. When the Court notwithstanding such order proceeded 
in execution and sold the property, the sale is invalid, 83 O. 1104. The attaobment 
does not render ibe decree incapable of execution by the decree -bolder ct destroy the 
deoree-holdet’a interest in it. It merely delays the realisation of his interest in it. 
An application for execution may be filed. 13 M.L*. J. 986 ; 5 I.C. 66 • 96 A. 91. It is 
not competent to tbe Court to substitute the attaching creditor’s name and to allow 
him to pursue tbe executico. 96 a. 91 ; 99 A. 771 F.B. 

Attachment aod limitation.— 4n attachment of a decree operates as a stay of 
ite execution by order of tbe Court aod tbe time during wbiob it was under attach* 
ment should bo deducted in ocmputicg the period of limitation. 30 I.C. 687 teontra 
in 48 B. 486; It doed net extend limi&atton under 8. 16 of tbe Eiimitation Aot). 
Payment of tbe attached deores to the holder of the attached decree is invalid as long 
as tbu attachment eubfiete. 91 I C. 796. He cannot enter up satielaotion of the 
deotoo, 48 I.C. 109 = 91 U.L.T. 495. 

EFFECT OF ATTACHMENT ON ADVERSE POSSESSION. — Whpu a ireepaefet 
is holding ibo property adversely to the owner thcreoli the attachment of the property 
by a judgment-creditor of tbo owi\er does not arrest the luoning of time »o faveur of 
tbe trOFpa-. sac, 11 M.I> J 344. 

EFFECT OF PARTITION PENDING ATTACHMENT.— At’ irdtr cl attrtcbm«.nt 
by tho Civil Court covets tbe E»rr rij aotoally attached and cannot te held by implica- 
Piou to apply to other property of ih ’ judpment-debtcc when ho bee ceased to bo tbe 
owner cf the property ongirtally f?ttacbed. 30 I.C. 43. 

PROPERTY OF A CO PARCENER.— An attachment of tbe share of a cc-parceneL- in 
a joint Hindu family property prevents tbe acquisition by suevivorebip in tbe event of the 
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death of the oo-paioeoer. 16 M.D.T. 133 : 4 M. 303, Bat an attaohment before iadgmeot 
has no suoh effect whan the jadgment>debtoi diee before the paeetng of the decree. 17 U, 
144. Bat the death of the jadgatent'debtoe after the pasaing of the decree bars the 
eight of sar7ivorBhip in caae of attachment before jadgment. 36 M.D.J, 617. An order 
tor attaohment witboat an order (or eale is enfiQoient to bar the right of aar7ivorahip. 
4 M. 303 ieontra held in 38 B, 105 that the order for sale is neoeasarj.) When the 
undi7ided share of a oo^pacoanec is attached in exeoation of a decree, bat the ao> 
paroenec dies before the sale thereof, the eSeot of each attaohmeot is to bring the 
interest of the jadgmeat-debtoc under the control of the Ocurt foe the purpose of execu- 
ting the dooree eo as to preclude the accrual of a title by aut7i70EBbip. 4 M. 303 ; 
6 I. A. 88 : 30 M. 413 : 33 M. 439 : 89 1,0. 391. 

SUIT,— A suit by attaohing oreditoz is not maintainable to a7oid an alienation. 
The matter relates to execution. 38 0. 493. 


X.-IMVALID ATTAOHHBNTS. 

PRBSUHPtlON OF VALID ATTAOHHENT.— When the record is destroyed, the 
Oourt should presume that official note were regularly performed and should not throw 
upon the person assorting tho validity of attaohment, the burden of proving, by 
deficiteovidenoe. due eetvioc of the proclamation order. 46 A. 741 . 


EFFECT OF INVALID ATTAOHHBNT. — An attaohment not regularly made 
doee not make null and void eubsequont alien atioua. 3A.59; 10W.B>361;1A.W,N. 
65; 83 P R. 1898; 137 P.L.R. 1905 ; 1 O.L.J. 665. Where the ircegularitiee in 
attachment ace immaterial and not productive of any eabstantial injury or injastica 
to tho applicant, the proceedings oannot be set aside. 6 W.R. Mis. 53. When the 
deocae-holder wantonly attached more property than was necessary ioc the discharge of 
the claim, the Court may order sequestration of only a portion of the property attaobedi 
1 Agra Mis 3. Ao attachment and sales of Zamindaxi interest of a judgment-debtox 
in a certain property when in fast he had only tho muo/5 interest doee not afleot his 
mttafi intereet and the attachment so effooted is not with respect to the latter rights. 
13 A. 119. Ths attaohment of a judgment-debtor’s property ia not illegal merely 
beoause other property not belonging to him was also included in it. 13 1.0. 796=» 
33 M.D.J. 328. Bee also Chap. VIII. under “ Itregularities.” 


OATB OP RETURN OP WARRANT. — A warrant which doee not beat the date 
before which it should be executed is not a good warrant. 36 I.O. 871-18 Or, D.J. 
39 ; 37 O. 132 ; 31 0. 424, The execution of a time-barred warrant is not legal and 
the person authorised lor execution cannot go upon the land of the person in posseaaion. 

424. In such a case a person resisting a peon is not liable under 8. 183, I.P.O. i 
10 C. 18; 76 I.O. 655. A distresa warrant under the Public Demands Recovery Act 
the ttmo'for which baa been extended, bnt baa not been noted on the face of the 
warrant, is not legal. 37 0. 132. Exeoation of a warrant by a peon within the time 
flxod by*tho Court but beyond the time fixed by the Nazir who endorsed the warrant, 
ie legal, as the peon derives hie authority from the Court and not from tho Naair, 40 

0. 849. 


attachment of money in a court in ANOTHER DiaTRICT.-It ie 

iileoal for a Oourt to attach money lying in a Court in another dintrioi. The proper 

.toLdato i. to notily under O. 11, r. 61. end to b.ve tho decree tronelerred to the 
Court 36 1.0,941-7 But. D.T. 377. When property Is attached by and 10 m 
the ouetody'ol one Court, it can bs attached only by a notioa to that Court, 

the atteehmeut ie irregular Shd doee not entitle the aubaeeiuent attaehing ered.to. to 

rateable distribution. 11 I.O* 869. 
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ATT&OHUBNT OF SftL&RYi — Whea a Goart did ao% attaob (he eight to the 
allowance oc salary bat granted and ieaaed an injunotion to the diebureing ofiBoet to 
pay the amoant in Ooorti the latter order does not amount to attachment. 5 I.C. 630 = 
7 M.L.T. 110 ; 6 I.O. 145. 


ATT&OHHBNT OF HOVE HBLES.— When a bouse is entered into by gaining 
entrance over the roof, the attaobment of moveables therein ie not invalid. 36 I.O. 
117. When no oopy of the attaohment order was affixed in the Ooart house the 
attaobment is ineSactual. 9 0,W.N. 693. 


ATT&QHHBNT OF IHHOVE&BLB PROPERTY. — When an order of attaobmont 
is not affixed in the Court house, the attachment is ineffectual. 9 O.W.N. 693. The 
omission to affix a oopy of an attaohment order on a oonspioaous part of the Court 
bouee aud of the offiae of the Oolleotor and some aonspiouous part of the land attaohed 
invalidates an attachment. 60 1 C 637. Where in execution of a deoree, a mortgage 
bond of the judgmenl^debtor in the ouatody of a third person was attached and sold 
only as moveable property and not according to the provieione of O. 31, r- 54, it is a 
mere irregularity and does not vitiate sale, espeoialiy when the sale ie not oppossd by 
the judgment-debtor and becomes final, 8 H.Li.J. 1 ; 18 M. 437. The omission to 
affix the order of attaobment of immoveable property in the office of the Oolleotor as 
required by O. 31, r, 54, does not render the attaohment invalid, if all the other 
formalities prescribed by the rule have been complied with. 41 M. 844 ; 69 1.0. 563 = 
1933 N. 78 In order to oonstitute a valid attaohment the procedure desoribed in the 
Sad part of O. 21, r- St, must be oartied out. 4 Ij. 311. An omission to affix a 
oopy of atiaohmcut order on a ooQspiouous part of the Court bouse, office of the Oolleotor 
or the land attached ie a fatal delect invalidating the attaohment. 60 1.0. 537 (U.). 

When a oopy of the attachment order is not affixed in the Ootleotor’a office, snob a 
defect, though it may render the attaobment tneffsotual lor the purpose of avoiding 
subsequent alienations, oaonot afiaot the validity of the attaohment against the judg. 
mant-dobtor and the exaoution pcoaeodings oannot be deolaced efieotcal on that ground. 
7 A. 731 ; 11 C.W N. 163 = 5 O.I>.J. 80. When an attaohment was made under O. 31 
r. 54, instead of under O. 31, r. 46. it was held that whether the attaobment ought to 
be made under one rule or the other, when all the parties knew that the right and 
interest of the mortgagore under the mortgage were being put up for sale and their 
interests having been sold and the sale having been confirmed and a oertifioate granted 
to the purohaeer, be was entitled to have a good title. 16 A. 469, 

ATTAOHMENT OF DEQREES. — An attaohment of a deoree after it is aseigned 
to another is invalid. 4 I.O. 135. 

ATTACHUENT OF DEBT.— When a debt is attached either before judgment or 
in execution of a deoree, a oopy of the order of attaobment must be put up in a oons- 
piouous part cf the Court house, Failure to comply with this provision invalidates the 
attaohment as against third parties. 4 Bur, H, T. 146=13 I.O. 869, When in 
execution of a deoraa the iotoraat of the debtor under a ueufruotuary mortgage was 
attaohed under O. 31, r. 54. hold that the debt having fallen due (tbov'gh the perponal 
remedy of the oreditor was barred) tbs attaohment ouebt to have been made under 
O. 21, r, 46, and in the absonoe of such attaobment the mortgagor who bad paid the 
mortgage money to the judgment-debtor in ignoraooe of the attaobment was proteo^od. 
39 M. 309. A debtor is not absolved from liability to pay debt to hie oreditor merely 
because he paid the debt to a decree-holder on receipt of warrant attaching the debt 
in execution of bis decree when the judgment-debtoe was not in fact entitled to reoovee 
the money. He ought to have contested hie liability to pay the debt to the deoree- 
bolder. 60 P.£<.R. 1916 = 38 I.O. 317> An omisaion to prohibit the oreditor from 
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teoeiviag the debt and to fix up the peobibitory ordee ia eome coospioaous part of the 
Ooart boase is eaffiaieat to vitiate ao attasbment of a debt. 79 P.lj.B. 1907; 9 O.W.H* 



NO EXISTING DBOREB.— An attaobcaeak whtob is not based on any decree in 
existence at the time ia nail and void. 39 M. 176 . 

ATT&OHHBNT &FTER THE INSOL7ENOY ORDER. ' attachment after 
the ineolvenoy order is a DDllity. 15 I.O. 9S0a 14 Bom. Ij<R. 511 . 

WARRANT OF ATTA.0RtfBNT.— Where a warrant of attachment of moveable 
property does not aathoriee the eeizore of good? of the judgment-debtor or does not pnr* 
port to give the peon authority to enter into the house of tfao judgment-debtor for the 
purpose of attaching the property, this ia not a warraot whiob can be legally exeoated 
against the judgment-debtor, 39 0> 344. When a warrant is issued by the Oourt and 
addressed to tbe bailifl to be eztouted within August 30 and the Nazir addressed the 
warrant to a peon with a direction to execute it on or before August 35 and tbe peon 
executed tbe warrant between Auguet 35 and 30, htld that the execution was law- 
ful and in reeauing tbe property attached by the peon from him. tbe accused was 
guilty of an cflenoe. 40 O. 849. When a public servant attaches property under a war- 
rant in execution of a decree he must have the warrant with him ; otherwise tbe 
attaohment is illegal. 37 A. 368 ; 5 A. 316- A warrant that docs not bear the seal 
of tbe Oourt is illegal and benoe resistance to attachment under such a warrant is not 
illegal. 3 Pat. D.J. 636-49 I.O. 171. 

LIABILITY FOR WRONOFOL ATTAOHHENT. 

WHO ARE LIABLE FOR WRONOFUL ATTACHMENT. —The judgment-oreditor. 
hie attorney or agent and the officer of (he Oourt will be held responsible for attaching 
tbe goode of a stranger in exeootion. 30 P.R- 1677. Tbe attachment ie made at the 
risk of the attaching creditor and be is responsible for any results which can be (raced 
to an unlawful aktaobmeDt carried out upon application made by bim. 14, 
O.Ot 843. The decree-holder who has ebtaiood aktaobmeot of tbe property of 
tbe judgment-debtor is liable for the value of tbe property stolen during tbe 
eubeiateooe of the attaobmont. The cause o! action arises on tbe date of 

the wrongful aiiaohmont. 6 I.O. 709 : .3 B. 74 ; 17 Q. 436 ; 17 I. A. 17. When 
a village officer refused to release tbe property from attaohenent notwithstanding 
tbe orders of the Tabeildar. the former ie liable tor damages as under the general law 
any servant who commits a tort under the orders of bie master ie liable to be person- 
ally sued. 96 M. 363. A suit for damages lies foe in9.ilid aitaobment agaiost the 
deoroo-bolder. 3 A. 504. A decree-holder, attaching property not beloogiog to tbs 
judgment-debtor is liable for damages for oommittiog trespass. 17 0. 436 P.O. ; 13 W. 
R, 3-39 : 6 N.W.P. 311 ; 9 B H.O. 93 ; 8 B H.C. A.O. 177 ; 3 B. 74 : 7 W.R. 365 5 H 
W.R. 61G; 2S 0. 510; 5 U.'j.R 71 App. In England a judgmenb-oraditoe 

is not responsible foe tbe conooquenoes of a sale under a judicial order of goods 

illegally taken in exeoution iu satieraobi-in of hie debt. Tbe shetiS alone is 

eeapoosiblo to those interested for the illegal seizure of goods wbioh do not belong 
to the judgment debtor. While in India, warrants for attaobment are issued oo 
tbe ear parte application of tbe creditor who ia bound to specify the property for 
which be desires to attuob and its ostimated value. The attaobment whother legal or 
illegal is the dircot aktaobmeot of tbo creditor for wbioh be beoomes immediately res- 
ponsible in law. 17 G. 496 P.O. ; 7 O.P.L.R. 77. No aotion lies against any person 
for issuing execution or otherwlao acting in pursuanoo of a valid judgment or order of 
a Court of juatioe oven though it is etconeoue and is afterwards set asido for error. 16 
C.L.J. 616. Attachment of propsiky in exeoution is not an aot of the Court, but of the 
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pasty bimeeU ; and the deocee-boldet is liable foe kbe fceaapaBS in zeepaok of the pcoperfcy 
of a steaoger. 13 W.B. 339 : 6 H.W.P. 9X1 ; S B. 3d ; 98 O. 610 ; 199 P.R. 1908 ; 
d H.D.R. 19 : 13 0.0. 367. (860.) 

OAH&OES FOR WRONGFUL ATTAGHMSNT Liability to damages arises 
from wrongful attaobment. 17 W.R. 160. A suit tor damages foe wronglol attach* 
ment of property eeizsd in exeontion of a decree when a deoree has already been 
obtained in a former sail let the reoovety of tbe value of the same property, is barred. 
18 W.R. 337. A suit foe damages for wronglol attaobment lies- This right is not 
afieoted by tbe fact that tbe property under attaobment was released on eeourity being 
lurniebed. When the attaobment was needless, nnjuetifiable and without any doe 
authority of law the award o( damages in reepeot of the injury and loss sustained 
wonld be free from any legal objeotion. 1 Agra lOd. A judgment-oreditor. if he 
attaohes property whiob doee not belong to the judgment-debtor, oommits a traspass 
for whiob he is liable in damages, even though be may have aoted without malioe and 
andet a mistake. 8 B H.O. A.O. 177 : 11 B.H.C. 16. A mere attaobment is a suffioient 
invaeioD of a person’s right to give him a cause of aetion. 9 I-O. 663. Parties whose 
property is seized are not bound to get it released and their deolining to do so does not 
shift the reeponeibility of tbe illegal aots of those attaohiog it. 13 W.R. 3. 

N&TORE OF PROOF IN A SUIT FOR D&H&aB9.->Mi8take however honest 
or inevitable is no delenoe tor him who intentionally interferes with the person or pro- 
perty of another. When the judgment-creditor obtains an attachment of the property 
of tbe plaintiS under an erconeoue impresasion that he had a deoree oapable of ezeou- 
tion, be is liable to be sued for damages in treepaee. If a litigant ezeoutes any 
form of legal process whiob is invalid lor want of jorisdiotion he oommits an aot in 
tbe nature of treepaes'.Lo person or property. He is liable, therefore, in an action of tees- 
pass. It is not neoeasacf to prove malioe or want of reasonable or probable oauee. 
A litigant who efieota an arrest or seizis properly must justify the trespass by plead- 
ing a valid ezeoution of legal prooess and any irregularity or error whiob has tbe 
efieot of making the ptooees totally invalid will deprive him of all jurladiotiou. 16 
Q.L.J. 516. Where in ezeoution of a decree goods belonging to a person who was nob a 
party to tbe suit are wtongfuliy attaohed the owner of the goods can teoover damages 
for tbe wtooglul attaobment although the attaobment may have been made in goo^ 
faith. 3 R. 181^83 1.0. 433. A suit by a person whose property hae been wrongly 
attached in ezeoution oanoot be ooosideted as an aotion for tort, but tbe deoree-bolder 
is aooountnble tor in damages though bis wtong-doiog was uniotentional. • in an 
aotion lor oonversioo. The question of contributory negligeaoe oould only arise in 
tbe oase of an action baee'l on negligeooe. Tbe third person’s neglect in so far as it 
ezoused tbe deoree- holder’s wrong-doing oould only be taken into aoaonnt (in assessing 
damages by requiting tbe plaiotiS to prove etciotly the damages euBeced by him. 139 
P.R. 1908. see 30 C. 996 P.Q. 

HEASORE OF DAMAGES. — In a suit foe damages arising out of a wrongful 
attaobment, tbe usual rule is to award an amount which will be as near as can be 
estimated to that by whiob the plaintiQ ia tbe woree from the defendant’s wrong- 
doing, provided that tbe harm entered by tbe plaintiS is a natural and probable oonee- 
quenoe of tbe defendant’s wrong-doing. The principle of the rule ia tbe eame as of 
8- 73, Contraot Aot. A Court need not have muoh oompasaion lor tbe treepasser and Is 
bound to be ezaot in assessing damages. Tbe laot that tbe plaintiS oaueed tbe sale to 
be stayed would not aSeot the right to damages for wrongful attaobment. 8 I.O. 1306. 
In aeseBsiog damages tbe Judge should taka Into oonsideration all the oiroamstanoes of 
each ease eo far as they may be reasonably presumed to be within Che knowledge of the 

37 
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defeddanfc at tbe time wbeo be committed the act wbiob forms tbe cease of action and 
allow lot tbeir Immediate and oatnral ooDseqaecoBB. IB W.B. 387. There ie nothing 
in xr. 68*63 binding a plaintiff's right to compensation for his lose or tbe defendant’s 
liability for bis wrongful act. If the ezietence of the enmmaxy procedure leads to delay 
and that delay to further loss, the oonsequeDoes must fall on tbe defendant. 13 0. 696« 

LIMITATION FOR A bUlT FOR DAMAGES.— A suit for damagee for wrong* 
ful eeizure of property is governed by Art. 39 and not Art. 49 of the liimitation Aot, 1906. 
97 M. 346 : 39 A. 616 : 4 N. L. R. 49 ; 18 M. Xji J. 690. The date of the oomplalnt of 
wrongful attachment is tbe starting point for limitation in a euit for damages. 7 B, 497. 
Tbe aitiole applicable is Art. 39 of tbe liimitation Aot whether the enit ie for damages 
or value of the property eeizid. S3 M. 631 ; 11 M. 345 1 94 A. 146 ; 7 O.W.N. 690. 
Art. 99 applies to a suit for oompeneation for wrongful seizure of moveable property 
under legal prooose. 9 I.O. 773 ; 4 A. L. J. 646 : 99 A. 616 ; 18 M.L.J. 690 ; 4 M.L. 
T. 971 : A.W.H. (19071 194. Art. 99 would apply to tbe oase of a plaintiff who with* 
out being tbe owner of tbe property olaims to be entitled to oompensation on tbe basis 
that he has an interest in tbe property wrongfully seized. 10 M.L.T. 381. 

Extonsion of time.— No allowanoe of time can be made for the time spent in 
litigating tbe title in a suit under O. 31. r. 63 : 4 M.L T. 971. 

EXTENT OF ATTACHMENT. — There ie no extent to wbiob a property oen be 
attached. There is no rule to tbe eSeot that tbe properties of tbe jadgment*debtoi 
are to be altaobed only to the extent that may be neoeesary foi tbe satietsotion of tbe 
decree. 16 I.O. 708. But see O. 91, r. 64 as to the eale of a portion of tbe properly 
attached. 



CHAPTER VIII. 

SALES IN EXEGUTEON. 

I.— WHAT COURTS HAY ORDER BALES. 


BALES OP IMMOVEABLE PROPERTY. — Sales of immoveable pro- 
perty in execution of decrees may be executed by any Court 
other than a Court of Small Causes. (O. 21, r, 82.) 

A Oouet o{ Small Caases haa no powac to attaoh immoveable property in exeoutioa 
of (he decree oe to adjudicate on claim peoceedinge resulting out of it, 36 O.W.N. 16. 
A right to a portion of immoveable property cannot be aoll in ezeoution by a Court of 
Small Oauaea. 10 N.L.R, 17 ‘=*33 I.O. 156. The rights and iutereeta of a judgment* 
debtor under a mortgage-deed bypotheoatiog to him immoveable property are not sale- 
able by a Court of Small Oaueee, 6 N.W.P, 133. 

ANY COURT EXECUTING A DEGREE. — Any Gourt executing a 
decree may order that any property attached by it and 
liable to sale, or such portion thereof as may seem necessary 
to satisfy the decree, shall be sold, and that the proceeds of 
such sale, or a sufficient portion thereof, shall be paid to the 
party entitled under the decree to receive the same. (O. 21, 
r. 64.) 

DISCRETION OP THE OOURT>— Though O. 31, r. 61 presoribea that; a Court 
may order sale, it is obligatory for it to do so when a valid application ie made 
to it. (1915) M. W.N. 159«a38 I.O. 6-3, The word “ may ” ia this rule means “ shall ” 
13 0. 317. It is competent to the Gourt in ezeoutiog a mortgage decree to ezerciea its 
control in brioging the diSerent items o( property comprised in the decree to sale in a 
partioulae order to adjust equities between the parties, 33 M, 217, A Court cannot 
sell property which bae not been attached. 43 I.C. 359 ; 35 T.C. 469 ; 9 I.Q, 918s» 13 
CTj.J. 313. But as to the efieot of absence of attaobment, see infra “ Irregularities '* 
under r. 90. 


WHEN PROPERTY IS ATTACHED IN EXECUTION OP DEGREES OP 

SEVERAL COURTS. — (1) Where property not in the custody of 
any Court is under attachment in execution of decrees of 
more Courts than one, the Court which shall receive or 
realise such property and shall determine any claims there- 
to, and any objection to the attachment thereof, shall bo 
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the Court of the highest grade, or where there is no differ- 
ence in grade between such Courts the Court under whose 
decree the property was first attached. 

(2) Nothing in this section shall be deemed to 
invalidate any proceedings taken by a Court executing one 
of such decrees. (S. 63.) 

LEGAL 0H&N0E8.— This seotioa oorcespoods with 8. 966 of the old node. 
(1) Sub-e. (9J ia oew. (9) The words " is uadee attaohmsot " have bean substituted for 
the words ** has beea attached These words have beeo substituted to make it clear 
that the provisions of this seotioa do not apply unless there are two or more 
a taohmeots existing at the same time. 6 A. 955. 

OBJECT OP THE SECTION. -•The object of the seotioa is to prevent difierent 
olaims arising out of the attaobment aud sale of the same property by different Oourte 
or to prevent ooafusion in the execution of deoreee. 96 0. 78 I 19 0. S38. 

SCOPE.— This seotion applies to attaobment of both moveable and immoveable 
property. 7 M. 47 : 1881 P.7. 210. It ia doubted in 7 0. 410 if the seotion applies to 
immoveable property. 

CLAIMS AND OBJECTIONS.— The olaims and objeotioua referred to in this 
seotion are those provided io O. 91, r. 64 or O. 21, rr, 68*69. An applioation for rateable 
distribution cannot be deemed to be one for deteruiinatioQ of any snob claim or 
objection within the meaning of this seotion. 14 C.W.N. 996 = 3 I.O. 105. 

SUB-SECTION <9).— Under the old Code of 1082 there was a oonfltot of deoisioos 
whether the ptovieioos of tbis seotion are a rule of prooedare or affeot jcrisdiotlon. The 
High Goucts ol Oaloutta, Bombay and Madras held that the tula was merely a rule of 
procedure and it did not oust the juriediotion of the inferior Court in ptooeediogs io 
execution of its owu decree. 19 O. 333 ; 96 0, 46 ; 84 C 896 : 22 B. 88 J 19 B. 197 
18 B. 458; 31 0. 900 . U2 M. 996 : 19 0. 651 : 13 O.P.D.R. 146 ; 19 B. 639. The 
other view taken by the High Court of Allahabad was that the section afleoted 
jutiEdiotion, *.e. ; it took away the juriediotion of the inferior Court in the several 
matters epeoified in tbe eeottoa. 26 A. 698 ; 27 A, 66 : 31 A. 627 > 4 A. 359 ; 93 M. 
995 ; 6 A. 616 ; 29 C. 773 ; 18 A. 348. The raault ol adding sub-seotion (2) is that 
where property is under attaobment by two courts one of which ie of a higher grade 
than the other, and the property ia sold by the Court of the lower grade in oon* 
traventioo of the provisions of aub-Eectioa (1) the sale ie not thereby rendered invalid, 
though tbe Court gelling the property and the purohaser at the Court sale may be 
aware of tbe irregularity. 84 1.0. 368. The course to be adopted by the Court of the 
higher grade in such a case is to accept tbe sale made by the lower Oouit and send 
lot the ealo proceeds lot distribution amongst the deoree-holdets, 13 C. 333 ; 18 B. 
458 ; 23 T-C- 909 = 36 M.L 7. 406 ; 41 I.O, 613 = 33 M.Ii.J. 317 ; 3 Pat. L.T. 719-63 
I O 33 I SO I.O. 779 = 13 A. L.J. 893. A sals in contravention ol S. 63 (1) is not onll 
and voiJ. but merely irregular. The mere fact that the Court ordering the sale 
bad notioe of an atiaohment by a superior Court does not oust the jurisdiotioa of the 
lotmer Court, and the sale oaooot be treated as a nullity. 4l I.C . 613 ; 76 I.O. 326 
.1994 C. 168; 47 M.L.J. 730-30 D.W. 864, 

COURT OF HIGHEST GRADE.— Grade depends on the pecuniary and other 
limits ol tbe jgriediolion of the Court. 19 B. 137 ; 93 B. 88. The Court of a MunalB 
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in the N.W.P. ot a first olaes Bab- Judge in Bombay is regarded aa a Ooart ot Qigbee 
«rade than a Goart of Small Caoeee. 16 A. 11 F.B. I 19 B. 197 ; 93 B. 88. A Sub* 
Court Is of a higher grade thau a lHaasifi'B Oouit. 41 I.O. 613 *b83 M.Xj.J. 317* 
'7here oau be no oompariaon between Civil and Revenue Ocorta aa to their gradea. 93 
A- 183 : 19 A*Ii,J. 649 ; and where certain property ia attached by both Oivil and 
Bevenne OourtSi the puiohaeer at the first eate la aoy Court takes a good title. 33 A. 
183 B. 63 applies only aa between Oivil Courts, or where the section is extended to 
Bevenne Oonrta, aa between Revenue Courts. Where eubsequent to an attachment of 
property by a Oivil Court, the same property was sold by a Rsvenne Court, the pur* 
chaser oao maintain a euit for a deolaration that the property was hie and not liable 
to be eold in ezeoution of the Oivil Qourt’e decree. 43 A. 613. A I>ietriot Court ia of a 
higher grade than a Muneifi’s Court. (1391) M.W.N, 507. A Dietriot Court ia ot a 
higher grade than a Subordinate Judge’s Court. 1 l.C. 76. 

COURTS OF EQUAL GRADE.— Where the two Courts attaohing the property 
are of equal grade the one first attaohing cnly has the power under 6. 63 to proceed 
with the sale. 6 Pat. L.J. 363 : 4 A. 369 ; 35 1.0. 906- (1914) M.W.N. 7<>6 (contra 
held in 19 C. 661 ; 13 A. 399). 

TRANSFER OF PROOEEDINOB TO THE HIGHER COURT.— Prooeedings may 
be traoeferred from the tower to the higher Court under B. 63. 16 Ii.W. 246. Where 

property attached by a lower Court is already, or becomes, eubjeot to an attachment 
issued from a superior Court, the deoree-boldee must apply to the lower Court to 
transfer his applioation to the Higher Court for rateable distribution of aasets, 16 
B. 689. 


ANY OLAIH THERETO.— Any claim means the olaim ot objeotion which can be 
inquired into in ezeoution proceedings. 3 I.O. 106 ; Cj.B.R* (1693—1900) 161. 

PROPERTY.—*' Property ” means " moveable or immoveable property.” 7 M. 47 : 
3 A 366 ; 6 M.L.J. 333 ; 7 O. 410. 

APPEAL,— An order of a Court ot lower grade refusing to proceed with an ezeoution 
on the ground that execulioo had already issued from a court ot higher grade is one 
under 8. 47 and appealable. 43 l.C. 466 — 36 O.L J. 43. 


II.— BALE BY WHOM CONDUCTED AND HOW HADE. 

Save as otherwise prescribed, every sale in execution 
of a decree shall be conducted by an officer of the Court 
or by such other person as the Court may appoint in this be- 
half, and shall be made by public auction in the manner 
prescribed. (O. 21, r. 05.) 

PERSONS CONDOQTINQ SALB.'^Ia the abseoce cl the Sab-Judgd. the Didtriot 
Judge oaooot perform the duties beoauee be ie a superior ofRoer« 13 338. The 

empicymeot cl aa agent (or the oocduot of a aale in ezeoution of a decree ie clearly 
contemplated by Oi 3li r« 65 and the (aot that the Court appoints a nominee o( the parties 
to a ooneent decree to conduot the sale and iiapeoee with the usual preliminaries, euob 
an attaobment and the issue cl notioe, does not render it any the lees a sale by Courts 
44 C« 769. The words ‘^ae the Court may appoint^* Apply not only to the words any 
other person ** but also to the officers of the Court who oannot without suob appoint-- 
ment sell the property* 13 WaB. 336* When a sale wae oonduoted by a Poehkac 
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by diceofcion of biB Maneifi who was undispoaed, it was apheld when no eabakantial 
injury resulted from snob sale. W.B. 1864 page 44. The faot that the oreditor and 
bis attorney bays diceoted the sheriff to seize the property does not make the latter the 
oteditor’s agent for the purpose of selling it. 3 0. 606 : 6 0. 366. 


PUBLIC AUOTJON’BID.*— Where a person goes to bid at a sale in ezeoution of a 
decree and in full knowledge of the conditions of sale in sale prooiamatioo, offers bids 
for the property and the property is knocked down to him, the mere faot that the Court 
has subsequently the disoretion, to oooflrm or annul the Nazir's auotiou does not leave 
ft open to the bidder to withdraw his bid. Condition 3 of the ptoalamation of sale gives 
the court a Quasi revisional disoretion in the matter and does not requite the Court 
itself to knock down the property. 19 O.W.N. 633 = 37 1 0. 806. A bid at a Court 
sale is merely an oflac, or. in the language of 8. 6 of the Ooutraot Act, a proposal. 
It is the highest bid that is regarded as having made the final proposal which may or 
may not be accepted by tbe auctioneer. Every bid that is made does not remain in 
abeyance pending tbe aoceptanoe by the auctioneer. Where a higher bid is made, alt 
preceding lovver bids are impliedly refused. Where the highest bidder dies, tbe proper 
course for tbe Court is to direct a freeh auction and not to treat tbe next highest bidder 
as tbe auotion-purohaaet. 43 M. 776. A bidding at an auotiou sale is a mere oflet 
which may be retracted before tbo hammer is down. 14 M. -235. A bidder at an auotion 
sale can withdraw bis bid before it is knocked down. 78 I.O. 7i0. A sale is not 
complete until the officer oonduotiug tbe sale of immoveable property aooepted the 
final bid and tbe pucobaser has deposited tbe iimouot required by O. 91, r. 84. 86 A, 

65 ; 60 I.C. 914 ; 1933 Pat. 190 = 76 I.C. 113, So far as tbe righte and iiabilitiee of 
vendor and puiohasec are oonsecoed an auotion sole of immoveable property is not 
difiarent from a oontraot of sale under tbe T-P. Aot. As soon ae tbe auctioneer aotiog 
as tbe agent of the vendor lets tbe bammar fall and thus sooepts tbe bid of tbe 
pucobaser, a oontraoi of eale is created. It does aot of itself create any interest in, or 
charge on, such property. The vendor beoomoe a trustee for tbe purchaser of tbe 
estate and the vendee acquires a right in personam agaiuet tbe vendor, not a right in 
rem afiooting, or binding the property of third persons, But tbe legal estate in tbe 
property passes only after tbo ezeoutioo of deed of oonveyauoe and if tbe property is 
injured before suoh ezeoutioo. the puroha?er takes the risk. 63 P,B. 1897. When a 
Nazir aosepts tbe deposit required, from tbe highest bidder, there is only in law an 
offer and it is opeo to the Court to resume auction, 4 Pat. L.T. 498 = 1933 Pat- 190 i 
1933 C. 316. A purobaeor at a Court sale purobasea eubjsot to the saootiou of tbe Court 
and tbe Court has a tight to eet aiede tbe sale efieoted by tbo Nazir. 13 I.C, 697. 
In a resale for default tbe ofQoer oonduotiug tbe eale need aot commence from tbe next 
bigboet bid below that made by the defaulter. 1 W,R, Mis. 11 ; 42 M. 776. There is 
no resale of tbe property if tbe property is knocked down on tbo oooasioo of the aeoond 
eale. 1886 P.J. 363. A property was knocked down to A in execution of a decree held 
by B. Tbe eame property wae sold next day, in ezeoutioo of a deoree held by 0. who 
bad a previous lien on tbe property. A having refused to pay tbe putobase money, was 
made liable for tbo loss occasioned by tbe second sale. 9 W.B. Mis. 126 ; 6 W.B- 600. 
Tbe ofiioer cooduotiog the sale oaunot insist upon a deposit being made before tbe bid 
is accepted. But if it appears to him that a person without means has been put for* 
ward to make a sbam bid iu order to frustrate tbe sale, he would be justified in inquiring 
into (be trustwortbicese of tbe bidder before aooepting bis bid. 6 W.B. 7 P>0' 
And tbe ebam bidder is liable for obstruoting tbe sale. W.B. 1864 Mis. SO. 

Bid of one pereoD not to be treated ai that of anolber, — It is not oompeteot to 
one person to avail bimseli ol tbe bid of anotbec at a Court auotion and oouetftuts 
himself tbe purobaser by depositing tbe purchase money, nor oan the oonsliit of tbe 
bidder improve hie position in this matter. 31 0.0. 319 = 47 1,0, 993. Wbeo IbU' 
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peopBEly to be sold is a negotiable inatrumeat oe a shaca lo a ootpotation. the Ooutt 
may instead of diraoting the eale. to be mkde b? pablio aaotion, aathoriae the sale ot 
BOCh iDBttnment or share through a broker. (0.521, r. 76.) 

PLACE OF BALE.— A sale o! moveable property abalt ordinarily be conduoted at 
some place within the jnrisdiotion of the ooutt ordering the sale. Sood and euffioient 
reason ought to be ahowu foe diraoting othecwiae where a sale oould be held withm the 
iuriBdiotion of the Ooutt which exeoutee ; the daotea the mete fact that a higher price 
ie to be bid by bolding the sale at a plaoa outside the ja<isdiotioa of the Ooutt la no 
reason for deviating from the ordinary rule. 13 B. 22. 

As to place of eale of itntnoedabla property see infra. 


RULES MADE BY THE RANGOON HIGH COURT.— In O. 21 the follow- 
ing ehall be substituted for r, 65 ;—0. 21. t. 65.— (1) Sales ahall be oooduotad by the 
Bailifi or Dsputy Bailifl. but the duty may be entrusted to a prooess-aetyet when the 
property la moveable proparty not exceeding Ra. 50 in value, and wheo, in the opinion 
o! the Oouct, (or rQt^^oOfi ra3ocdod in the dUry of the o%9a. the ot Deputy Bailifi 

cannot personally oooduos the sale. li) Subjeot to the terms of the proviso to t. 43 
aod of ta 74, some one day in aaoh week ehall be eet apart aod regularly observed foe 
holding sales in execution ot decrees ; aod some waP-koowa plaoe in the vicinity of the 
Courthouse ot the pablio bazaar shall be selaoted for the purpose. (3l Subjeot ae 
aforesaid, and unless the ooutt ie of opinion that for any speoial reaeon a sale on the 
spot, where the property is attached ot aiiuated will be more benefloial to the judgment- 
debtor. all property, whether moveable ot immoveable attached io execution of the 
decree shall be sold at the time and place selected. The day to be set apart aod the 
pUoe selected foe bolding ibe s*l6s and any ob->ages therein ehall be reported for the 
information of the High Court. 14» The following eoale is laid down as to the amcunt 
wbioh may be deducted from the prooeede o! the eils of the property sold in execution 
of the deotee, as the expenses of sale, sod paid to the officer oonduotiog the sale under 
the orders of the Court as bis authorised oommiesion -.—When the proooeda of sale do 
not exceed Rs. 500. — 5 pet cent. When they exceed Rs. 600 and do not exceed 
Rs, 5,000,-6 pet cent on the first Rs. 600, aad 2 par cent, on the remaiodar. When 
they exceed Rs. 5.000,— at the above rate on the first Rs. 6 000, and 1 pet oent. on the 
remainder. The oaloulation of the oommUeioo aball be on the whole amount realised 
in puiBuanoe of one application lot exioution. (5i Subjeot to the provisions of sub- 
t. 13 of r. 45-B no further sum beyond this authorised oommissiou and the oost of 
oonvo'aooe of ptopstiy to tbe plaoa of eale eball be deducted from the sate ptooeeds. 

As ragatia ihs travelling allowance of B lilfis going out to eell property on tbe 

spot, see Aria. 10, 39 and item 29 of Appendix 20, Civil Servioe Regulatioos. 16) When 
» sale ot immoveable property is eet aside under the provisiccs ot r, 93 <2) below, no 
oommisaion ehall be paid to the Bailifi for selliog the property, (7) No offiier of a 
subordinate Court ehall teoeive any larger oommissioo ot fee in respect of any eale or 
property (mortgaged or otherwise) held in execution oe putsuanoe of any deorae oe order 
ot tbe Coart directing ot authorising such sale than that allowed by eub-r. (4) above. 
(8) The gross proceeds of sales shall be entered in Register II and in Bailifi Register 1 
nod shall be paid in tbe Treaaary, 


111.— MODES OF EFFECTING BALES. 

BALE OF MOYEABLB PROPERTY.- (1) Where moveable property 
is sold by public auction, the price of each lot shall be paid 
at the time of sale or as soon after as the officer or other 
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person holding the sale directs, and in default of payment the 
property shall forthwith be resold. 


(2) On payment of the purchase money, the officer 
or other person holding the sale shall grant a receipt for the 
same, and the sale shall become absolute. 


(3) Where moveable property to be sold is a share in 
goods belonging to the judgment-debtor and a co-owner, and 
two or more persons, of whom one is such co-owner, respec- 
tively, bid the same sum for such property or for any lot, the 
bidding shall be deemed to be bidding of the co-owner. 
{O. 21, r. 77.) 


80OPB.— The provieione of Ihia rule give the officer oonduokiog the sale of moveable 
property a diBoretioa to allow the purchase mouey to be paid at a reasonable time after 
the eale has taken plaoei 4 NiW.P, 37, 


MOVEABLE PROPERTY. — A money deoree ie not moveable properly. 1934 R> 
ai-a Bur. li.J. 161-1 R. 860. 

For other oases see iupra. 


SALE OP AORiouLTDRAL PRODUCE.— (1) Where the property to 

be sold is agricultural produce, the sale shall be held, — 

(а) if such produce is a growing crop, on or near 

the land on which such crop has grown, or 

(б) if such produce has been cut or gathered, at or 

near the threshing floor or place for treading 
out grain or the like or fodder stack on or 
in which it is deposited: 

Provided that the Court may direct; the sale to be held 
at the nearest place of public resort, if it is of opinion that 
the produce is thereby likely to sell to greater advantage. 

(2) Where, on the produce being set up for sale, — 

(a) a fair price in the estimation of the person 

holding the sale, is not offered for it, and 

(b) the owner of the produce or a person autho- 

rised to act in his behalf, applies to have the 
sale postponed till the next day or, if a 
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market is held at the place of sale, the next 
market day, 

the sale shall be postponed accordingly and shall be then 
completed whatever price may be offered for the produce. 
(O. 21, r. 74.) 

SPECIAL PROVIBIONB RELATING TO GROWING CROPS. (1) Where 

the property to be sold is a growing crop, and the crop from 
its nature, admits of being stored, but has not yet been 
stored, the day of the sale shall be so ffxed as to admit of 
its being made ready for storing before the arrival of such 
day and the sale shall not be held until the crop has been 
cut or gathered and is ready for storing. 

(2) Where the crop from its nature does not admit of 
being stored, it may be sold before it is cut and gathered 
and the purchaser shall be entitled to enter on the land and 
to do all that is necessary for the purpose of tending and 
cutting or gathering it. (O. 21, r. 75 ) 

ADDITIONAL BULB HADE BT THE LAHORE HIGH COURT.— O. 31. 
r. 76 ,— 'Id 0« 21| 76 (9) aflef ibe word stored ** ebell be added the words ** or o^o 

be sold to great advantege io an unripe state, such as green, wheat or gram 


NEGOTIABLE INSTROUBNTS AND SHARE IN CORPORATIONS.— Where 
the property to be sold is a negotiable instrument or a share 
in a corporation, the Court may, instead of directing the 
sale to be made by public auction, authorise the sale of 
such instrument or share through a broker. (O. 21, r. 7C.) 

SCOPE.— Tbe parohaser At a ooart esis of the right, tide and iotereat of a sbace- 
holder ia not entitled aa of right to have hie oama entered in the register of the 
oompaoy aa a sbate-bolder. He ia eubjeot to the same rules as a private purohaeer is. 
41 B. 76. The oouet is not bound to autboriae the sale by a broker. It m^y do eo or 
not. 8 W.R. 416. 

SALE OP DEBT. — If the property of whiob sale is sought is a debt and the court 
receives notioe ftom the alleged debtor that no debt exists the court should satisfy itself 
aa to the exiateooe or olbermise of tbe debt ; and if tbe court is eatiefied that no 
debt exists, it should abstain from prooeediog to eale- 4 B. 333. A debt may be 
sold nndet O. 91. r. 64 and delivery made of it as preeoribed in :. 79. It is only 
when the garoiebee of the third party admits the debt that payment oao be ordered to 
be made to tbe jndgment oTeditor, and if tbe former denies the debt, it is open to the 
jodgment-debtor to have it eold or to apply lor tbe appointment of a reoeivet with power 

36 
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to 9oe the garniebee (oe the leoovety of the debt from him. 86 1*0. 469^10 Bar. 
Xj.T. 6 (11 B. 448 followed). 


SALE OF OTHER HOYBABLE PROFERTY.-^In the case of any 
moveable property uot hereinbefore provided for, the Court 
may make an order vesting such pi*operty in the purchaser 
or as he may direct, and such property shall vest accord- 
ingl3^ (O. *21, r. 81.) 

ADDITIONAL ROLE HADE BY THE RANGOON HIGH COURT.— O. 91, 

r. 8 1 * A Wbeoever gaas oc other i>rma id respeot ol wbtob lioeDeee have to be taken by 
purchasers under the lodian Arms Act, 1878, are sold by publio suotion in exeoutioa 
o( decteesi the court direoting the sale shall give due notice to the Magistrate of the 
District of the names and addresses ol the purobasers* and of the time and place of the 
intended delivery to the purchasers of such arms, so that proper steps may be taken by 
the polioe to eotoroe tbo requiremente ol the Indian Arms Aot, 

ADDITIONAL RULE MADE BY THE ALLAHABAD HIQH COURT.— 0 31, 
r, IIS* — Whenever guns or other arms iu respect of wbioh licensee have co be t^ken by 
purobaeers under the Indian Arms Act (Aot Ho, X( of 1878 are sold by pubho auction 
in eseouiico of decrees oe order of a oivil court, the court diteoting the sale shall give 
due notice to the Magistrate of tbo district of the names and addresses of tbs puroha* 
sere, and of the time and place of the iotended delivery to the purchasers, of euotr 
atm?! BO that proper eteps may be taken by tbo police to enforce the requirements of 
the Indian Arms Act. 


SALES OF IMMOVEABLE PROPERTY, 

* 

DEPOSIT BY PURCHASER AND RESALE ON DEFAULT - (1) Ou eVCiy 

sale of immoveable property, the person declared to be the 
purchaser shall pay immediately after such declaration a 
deposit of twenty-five per cent, on the amount of his purchase 
money to the odicer or other person conducting the sale 
and in default of such deposit, the property shall forth- 
with be resold. 

(2) Where the decree-holder is the purchaser and is 
entitled to set-off the purchase money under rule 72, the 
Court may dispense with the requirements of this rule. 

(O, 21, r. 84). 

LEGAL CHANGES. — Bab-r. (9) is new. Uadet the old Code it was held Ibat 
the deotee-holdec so whom the pcopstty was knooked down wae bound to mak& 
the deposit uolees all the pactlee inteteeked in the amount to be deposited waive these 
eight to a oaeh depoBiti W.R* 1861 Mid# 80 ; 0 O, LtRs I91e 
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mMOYBABLE PROPERTY.— A deocee obarging lands for its eatiefftolion is im- 
moveable property. l.A. 348 I 9 BtH.O. 64 ; but see supra. 

For other oases o( immoveable property see supra. 

DEPOSIT OF 29 PER CENT. OF THE PURCHASE HONEY.— An officer oonduot- 
ing a Court sale has no authority to extend the time in wbiob the pueohaaer should de- 
posit 26 per oeot, of the purobase mousy. The deposit should be made immediately and 
mast oover 26 per oent of the purobase money. 2 O.IIj.J, 216a30I.C. 230. A sale of 
immoveable property io exeoution of a decree is not oomplete until the officer conduot- 
iug the sale has accepted the fioal bid and the purchaser baa paid the deposit required 
by O. 21. r. 84. 50 I.O. 914 ; 30 A. 273 ; 16 C.W.N. 350 = 9 1.0. 66 ; 30 I.O. 230 = 2 
O.L.J. 216 : 16 C. 33 ; 3 L.B.R. 225 ; 14 M. 227 ; 28 A. 23S. 

WHEN 13 THE SALE COMPLETE.— Under the old Code the sale was not 
oom(<lete till the ooofirmation thereof. 8 O.C. 202 ; 7 I.O. 409 = 7 A.Li.J. 893. 
Under the new Code the sale is oomplete when the property is auctioned and the amount 
of the 25 pet cent, ie deposited. 7 I.O. 403 : 35 A. 65 : SO 1-0. 914 : 2 Pat. 648 = 76 
1.0.113. Title of the purchaser dates from the eale. 6 A. 112. 

For other rulings see inira. 

TIME FOR PAYUENT OF THE PSELIHiNARY DEPOSIT. — An officer con- 
ducting a sale has no authority to extend the time for payment of 25 per oeot. of the 
purchase money. It is to be deposited immediately. 30 l.C. 230 = 2 O.L.J. 216 : 69 
I.C. 1001-43 M.L.J. 477. 

APPEAL. — An order setting aside a sale in execution of a dB:ree on account of tbe 
default of the auction-purchaser in depositing the purchase money is not appealable. 
63 I.O. 597. 

TIME FOR PAYMENT IN FULL OF PURCHASE MONEY. -The full 

amount of the purchase money payable shall be paid by the 
purchaser into Court before the Court closes on the fifteenth 
day from the sale of the property : 

Provided that, in calculating the amount to be so paid 
into Court, the purchaser shall have the advantage of any 
set-off to which he may be entitled under rule 72. (O. 21, 

r. 85,) 

SCOPE.— The provisions of this rule are imperative. 25 &1, 535 ; 51 I.O. 316. The 
Post Office ie not an agent of (he Court and the purchaser must eo deposit the amount 
as to eeaob tbs Csurt in time. 22 B. 416. The time should not be extended without the 
oonsent ot all (be parties oonoeroed. 69 I.C. 1001 = 43 M.L.J. 477 : 30 l.C- 230 = 2 O. 
L.J. 216. But the absence of such ooneent does not render (be sale a nullity «5id). 
When the oourt le oloaed oo the fifteenth day the payment may be made on the next 
day on wbioh the Oonrt opens. 18 O. 231 ; also see General Olauaes AotX of 16g7. 13 

^■L.J. 271. The dajs on wbioh the Court is olosed but the offios ie open are office days. 
20 B. 746. Delay in paying the balance ot the puiobaee money does not necessarily-' 
make the sale invalid. 79 I.C. 724 = 1924 B. 81. 
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PHOQEDURE IN DEFAULT OP PATHBNT.— Jn default of payment 
within the period mentioned in the last preceding rule, the 
deposit may, if the Court thinks fit, after defraying the 
expenses of the sale, be forfeited to the Government, and 
the property shall be resold, and the defaulting purchaser 
shall forfeit all claims to the property or to any part of the 
sum for which it may subsequently be sold. (O. 21, r. 86.) 

FORFEITURE OF PRELIHINART DEPOSIT. —Uadec the pteseobOode the Coart 
has a dteoretion to forteib the depoeit of 96 per oeot. mede b? the purohaaer or not, 
while under the old Code the Qourt bad do each option. 39 k, 380 i 96 M. 636. Where 
the purohaaer (ailed to pay the balaaoe o( the patobaae moaey for Bome good reason, 
the amount depoeited may be refunded to him. 59 l.C. 705»17 N L R. 16. Where 
the purchaser deposited a aum muob in exoeaa of the 96 pet oant. of the puiobase 
money, and before be ooald deposit the balanoe, the iudgmeot'debtoc got the sale set 
aside under O. 91, r. 89 and the putobaser did not deposit the balanoe of the parobase 
money, it was that this was a proper oase for allowing the tefaod of the deposit 
to the purchaser. 39 A. 380. The deposit is liable lo be forfeited and paid to the 
decree-holder under O. 91, r. 71. 46 M.D.J. 336^97 Bom. Ii.R. 806 P.G. 

PAYMENT OF THE BAL&NGB BY ONE OF THE JOINT PUROHASERS.—Wfaea 
A and B depoeited the 96 pat oeot in respect of a sale agreeing to parobase the pro- 
perty in oertaio shares, but the balaooo wae depoeited by B alone, A being unable or 
UDWililog to pay, aod immediately after the sale oertifloate is issued A oomes for- 
ward and claims to parohase bis ebate of the property ; then the payment by B must 
be oooeidered to be also on behalf of A ; and A is entitled to purcbase bis share* 
.1996 0. 719, 


NOTiFioATiON ON RB-BiLB.— Every resale of immoveable pro- 
perty in default of payment of the purchase money within 
the period allowed for such payment, shall be made after 
the issue of a fresh proclamation in the manner and for 
the period hereinbefore prescribed for the sale. (O. 21, 
r, 87.) 

SOOPB,— The ptoviaione of O. 91, r. 87 do not apply in case oi resale under 
O. 21. t, 84 when the property is pot up again and sold forthwith aod no date is 
appointed lot a rejaU. 9 O.W.N, 411. The action of the Court insetting aside the 
sale aod then proceeding to sell the property without a fresh proclamation ie illegal. 
26 P.R, 1907. The rule applies to a re-sale in default of payment of the purchase 
money within the period allowed for euoh payment aod not to a postponed eale# 
1 W.R. MiB, 3 ; 96 W.R. 34. A fresh proclamation is not presoribed in the ease o( 
every re-eale, but only when the re-eale is In default of payment of the purchase 
money within the time allowed. 19 M* 464, 

BID OF OO'BH&RER TO HAVE PRBFBRBHOB,— Where the property 
to be sold is a share of undivided immoveable property and 
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two or more persons of whom one is a co-sharer respectively 
bid the same sum for such property or for any lot, the bid 
shall be deemed to be the bid of the co-sharer. (O. 21, r. 88.) 

OBJECT AND SCOPE. — The object oi O. 31, r. 88 ia to enable oo-abareca to keep- 
out if 60 d68ite» Tbo rulo is 0 QI 7 ioteoded for (bo 8oko ol pro^ofDptorOp 

Aod Ikjs dowo ODO oimplo tolo (ho( Buy one oo^ahotor of (ho aodividod proporky of which 
a ahoro is acid ia oDtitled ko pro^enipk khak abate whoa the bfghoak bid ia ooode by a 
straoger. U A.Xj.J* 1L46««96 1,0. 95, Exoepk ia provided in khia rule khero ia no pro* 
ocoptioD in propetky aold to exociitioa# 10 W.Ri 165 = 1869 Moteh 6S5 ; and alao Eiooal 
Acta. Tbe defaaaable iiklo to a abate io a pakki does not give a rigbk ko pre*empk another 
abate io tba same pakki as oo^abacdt. 36 A 996 ; 39 A, 45. 0« 91, r. 88 oonkemplakea 

a diaktnok bid by (ba oo*eharer in the ordinary manner of oSerini^ bids before tbe 
properly is koooked down# A.W.N* (1888) 208 • 3 405*86 liQ* 656* B and T 

bid at an auolioo of oeckatn property put up for sale id execution of a decree. T assert- 
iQg himself to be a oo-ebarer capped each bid with a bid ootrespoodingly equal to value 
inlendiDg ko exercise hie preferential right as a oQ^ahater, When the makker oame up 
before (be Colleokor T wae absent though served and the sale was oonOcmed in favour 
of B, Under tbe oitoumekanoea T waa not competent to bring a euit for posaesaioo. 
46 A, 203, This rule does not apply when khe pcoperky aold la nok a abate of uo- 
divided properly buk only ibe ioteredt oi a motigagee in euoh a ebara, 3 A. 16 i 41 
683. A oo^ehatar in uodividod properly must bid aa bigb as a strODger in order to 
enable bim to avail of tbe proviaioDB of ibie rule 2 A. 850 ; 1881 P»J, 50 ; 3 A, 637 i 
36 I.C. 656*3 O li.J. 405, 

ENFOROEMBHT OF RIOBT OF PRB*BMPTION.~The claimant ahould eue to 
set aside the order of the Court oonOcming the sale in favour ol a atranger auolion* 
putobaeer and to have bimeelf declared entitled ko pre'^empkion ol tbe properly and to 
be aubakituted lor tbe aaotion^purobaaer, 7 H.W.P. 97* Where tbe auction, 
purobaeer'd claim to pre-emption ia disallowed under this rule, he caonct maintain a 
euit for poeseaaioo agaloat the auooeseful pre emptor. Hs oao only sue for a deolara* 
kioa that the latter has no rtgbt of pte«emptiOD and that tbe sale to bim is invalid, 1 
A. 373. Tbe aaotioa^parobaser claimant cannot obtain posaesaioo until (he sale in hie 
favour has been oooQrmed by tbe executing Court, (ibid). If tbe olaimaot bas fulfilled 
(be ooditioos of Skle the Court executing the decree is bound to give efieot to tbe right 
ol pre-emption. 6 N«W.P, 373. 

PERSONS HAVING RIGHT OF PRE EMPTION UNDER THE RULE,— Only 
tboee who are oo-ebarer^ or oo^parceoere at the lime of sale can claim pre-emption. 6 
NAV.P, 369 ; 6 N.W.P. 213. All the membera of a joiok Hindu family whether they 
ate recorded in the Colieotos'e register or not are oo-afaacera. 7 A. 181, A Hindu 
widow holding ber deceased buGbaod’s abare by inheritaDoe ia a oo-sharer, 1 A. 463, 
When khe widow is in podsefsion lor maiotecaoce ebe is not a co sharer. 6 A. 17. 

APPEAL, — 1 oo-sbarer, not a party ko the suit, baa no right of appeal from an 
order oonfitmiDg tbe sale in favour ot another person, 3 A, G74 ; but eee 5 A. 43. An 
appeal does not lie Irom an oidei refusing to restore to tbe file an application dismiseed 
for default of appearance. 39 A. 596. 

ADDITIONAL RULE MADE BY THE ALLAHABAD HTOH COURT,— 0.31* 
r. 106,— When the property which it is sought ko bring ko sale ia immovoabto property 
witbio kbe defiotkion of the same oonkatned in khe law for the tirae being in force 
relating to tbe regiatrakion ol dooumeDta, khe dearee*holdec shall file with bia applica- 
tion a oerkifioate from khe aab*regiskrar wikhia whose eub-diekriot such pcoperky 10 
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situated ebowiog that the sub-regiatrae has eearohed bis books Nos. I and II and theie 
indioes (or the past twelve years, and etating the enoumbiaaoesi if any, which he has 
foand on the property. 

O 4 31. z. 109. ^Tbe oertifioate of the eub-zegistrae shall be open to the iaepeotion 
o( the patties or their pleaders free ot charge, between the tima of the receipt by the 
Oouel and the declaration of the zeaalt of the enquiry. 

O. 31. r. 107.— Where an application ie made foe the sale of land, oc of any interest in 
land, the Oourt shall before ordering eale thereof, oall upon the parties to state whether 
each land is or is not ancestral land within the meaning of NotiQoation No. 1887/1-988* 10, 
dated 7tb October, 1911, of the looal Governmeot and shall fix a date foe deter- 
mining the said question. Oa the day so fixed, or on any date to which the enqaiiy 
may have been adjoucoed, the Court may take snob evidence, by affidavit oc othec' 
wise, as it may deem necessary, and may also oail for a report from the Oolleotor of the 
District as to whether such land oc any portion thereof is aooestcal land. After oon* 
eideciog the evidence, and the report, if any, the Oourt shall determine whether such 
land, or any, and what pact of, it is ancestral land. The result of the enquiry shall be 
noted in an order made for the purpose by the presiding Judge in his own handwriting. 

O. 21. r. 109, — The report of the Oolleotor sbalt be open to the inspection of the 
parties oc their pleaders (tee of charge, between the time of the receipt by the Court 
and the declaration of the result of the enquiry. No fees are payable in respeot of the 
repoct by the Oolleotor# 

o. 91 , C. 131.— Nothing in tr. 101 — 130 of O. 31 shall be deemed to prevent the 
Court from issuing and serving on the judgment-debtor simultaneously the notices 
rogoited by 0« 31# 33# 66 and 107« 

Oe 31, c. 133.— For the purpose ol all ptooeedioge under this order eervioo oo any 
party shall be deemed to be sufficient if efleoted at the address for service, referred to in 
O, 8, r. 11, subject to the provision of O. 7, r. 94. 

O. 31* r. 108.— When ths property which it is sought to bring to sale ie revenue 
paying ot revenue free land or any interest in such laud, and the deocoe is not sent to 
the Oolleotor for exeoution under Q. 69. the Court, before ordering the sale, shall 
also oali upon the Colleotoc in whose dietciot such property is situate to report whether 
theptopsrtyisBUbjeottoanyfandifeo, to what) outstaudin? claims on the part of 

Goveromont. 

O 21 r 109 —The report of the Oolleotor shall be open to the inspeotion of the 
narties or their pleaders, free of charge, between the time of the receipt by the Court 
and the dooUtation of the result of the enquiry. No fees ate payable m respeot of 
the report by the Oolleotor. 

O ai, t, 11-2, —The costa of the proceedings under cc, 66,106 and 108 shall be 

paid in the first instance by the deoreo holder ; but they eball be charged as 

the coat of tbo execution, unless the Oourt for reasons to be specified m writing shall 

oonsidet that they shall either wholly or in part be omitted therefrom. 


SALE WHEN TO BECOME ABSOLUTE OR BE SET ABIDE - (1) Whcie 

no application is made under rule 89, rule 90 or rule 91, or 
where such application is made and disallowed, the Court 
shall make an order confirming the sale, and thereupon the 

sale shall become absolute. 
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(2) Where such application is made and allowed, and 
where in the case of an application under rule 89, the deposit 
required by that rule is made within thirty days from the 
date of sale, the Court shall make an order setting aside the 
sale : 


Provided that no order shall be made unless notice of 
the application has been given to all the persons affected 
thereby. 

(3) No suit to set aside an order made under this 
rule shall be brought by any person against whom such 
order is made (O. 21, r. 92.) 

DISCRETION OF THE COURT IN CONFIRM ATION.—Tbe Court has iubeteufi 
power to leluse to oonSrm aa exeouttoD sale if it is satisSed that it was misled eitbee 
ID giving leave to bid or in fixing (he real prioe. In order to show that the Oourt is 
misled it is neoesaary to show either actual misstatement to the Court or non-dis- 
olosute to the Court of relevant faols unknown to the Oourt whiob it was the duty of 
tbe party to bring to tbe notioe of the Court. 46 M. 583 ; 33 M. 317. Wben a deotee is 
satisfied otherwise after aale but before oonfirmation thereof, the eale oanuot be confirmed 
after satisfaction is notified to the Oourt. 18 H.Ij.R. 134«65 I.O. 331 : 27 I C. 601. 
If the sale is not set aside under O. 31. r. 92, tbe Oourt is bound to oonfirm the sale. 
30 C. 8 p.o. ; 64 I.C. 938 ; 31 O. 1011-9 C.W.N. 193 ; 3 Mys. Ej.J. 62 : 3 R. 133 ; 
1936 N. 193—91 I C. 963. Tbe pucobaaer at an execution sale has no abaolute rigbt 
to have confirmation of sale wben there is an irregularity in publioation or oonduot of 
tbe eale. 38 M, 387. The Court exeouting the decree must be satisfied not only that 
the sale was good, but that there was before it a subaisting decree with the execution 
of which it ought to proceed by granting confirmation. A Court executing a decree, 
having a direct notioe that tbe decree in execution of wbioh a sale had taken place, bad 
been set aside on appeal, ought not to make an order oonficming tbe sale. 10 A. 83 i 
34 CiW.H. 73. A eale which baa been eet aside as against one of tbe several defendants 
OBDQot be oocfitmed in its entirety but only against the shares of tbe other defendants. 
61 I.C. 671. The faot that tbe property sold is destroyed by aootdeot or an act of God 
after tbe sate but before its confirmation does not entitle the exeouting Court to refuse 
oonfiematioD, even under its inherent powers. But it tbe eale is vitiated at its inoeptiou 
tbe Court has a disocetion to refuse confirmation. 1936 N. 17 — 88 I.C- 693. 

WHAT AMOUNTS TO CONFIRMATION. — In tbe abaanoe of a oertifioate tbe 
Court’s ooufiemstion may sometimes he inferred from the nature of the action taken 
by it on the receipt of report of sale. 81 P.R. 1916. When an application under r. 90 
is dismissed it amounts to confirmation of sale. 79 I.C. 351 = 3 Pat. 947. 

EFFECT OF CONFIRMATION. — There is more than a contract for sale in the 
interval between an execution eale and its oonfirmation. There is an inchoate transfer 
of title wbioh only requires to be perfected by oonfirmation, not that pending oonfitma- 
tioD there is merely a oontraot for eale ; but a eale does actually take place wbioh must 
be set aside if nob made absolute. 8o that where a second execution sale takes plaoe 
alter a prior sale which though not confirmed has not been eet aside, there would be 
nothing left to pass by the second sale. 12 G. 597 ; 17 B. 376 ; 16 C. 646 : 3 C W H 
669 : 16 M.I.A. 639. ‘ * 
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FATMBNT TO DBOBBB HOLDBR BBFOBE OONFIRHATIOII OF S&LB.^ 
A deoree-boldet may take oat the pueobeee mooey before tbe date of oonfitmatloa ot 
flftle. But the Ooark has disoretioa ia refaeiog paymeat to the deoree^holder ot tba 
parobase-mooey before eaoh date, 19 Ci 363 ; 6 B, 16, 

NOTICE.— The Dotioe referred to in the proviso to olaaee (6) of r. 92 need not be 
given within the SO daye mentioned in the rale. 37 B, SB7* 


OEaTiFio&TB TO PUR0HA8BR.— Where a sale of immoveable 
property has become absolute, the Court shall grant a certi- 
ficate specifying the property sold, and the name of the 
person who at the time of sale is declared to be the purchaser. 
Such certificate shall bear date the day on which the sale 
became absolute. (O, 21, r. 94.) 


SCOPE .—The pcovisione ot tbie raU are mandatory. 1 Pat. Ij.J. 446*38 I.O. 676. 

Releaie by beaaml parchaser la favour of lha beDoflolhpy.— d dooament 
whereby a benotn* parohatec at a Court auotion renoanoes bis olaioa to the property 
purobased without ooQveyiog any title thereto Is a release deed, pore aod simple, and 
not ao assignment of the rights of the releaser, aud a person olalmlDg under auoh a 
dooament oanoot be regarded as himself the porobaser by the purobaee oertidoate by 
the Court, treating the name of the beoamidat as a mere alias for him. (1916) IM. 
W.N. 184 = 33 I.O. 1000. The person who is declared to be the purohaser after the 
bids are ooooluded is the person in whose name the oerlidoate is to be granted 94 
O.W.N. 37 = 64 I.C. 726 ; 34 M. 143 ; (1916) M.W.N. 184. The representative of tbs 
deceased purohaser may be given the oertideate. 34 B. 130. 


APPLICABILITY. —Where a Court authorises a trustee, a rsoeiver or other person 
holdiog property to sell the property and the sale ia made out of Court, tbs court while 
authorisiog or direoting the sale does not make any title to the purohaser and in suob 
a Bale the Court does not grant a sale oertidoate, not does it oondrm the sale. 16 C.W. 
N. 394 =6 I.O. 300. 


CONTENTS OF THE SALE OBRTIFIOATE,— Claims in respect of property 
admitted by the patties ot established by the deotea-holdet are to be entered In the 
aale-oertidoate. 9 B. 47 ; 16 B. 633. The inourobranoes noted in the proclamation of 
sale should not neoassarily be entered in the sale oertidoate unless they have been 
admitted by the parties or established by the decree ot admitted under O. 31, r. bi 
to be ohacfeCB on the properly and it is sold eubjeot to them. But if they have 
thus been admitted, they ebould be eo entered and computed as part of the par 

ohaBe-tDODe^s 18 B, 176 FtB. 

OON8TROOTION OF SiLB 0BRTIFI04TB.-Th, ...I in oonstruiog . »»I« 
oerlifioate is what did the Court intend tc soil and what did the purohaesr understand 
r. bonght. and not what the intention ol tho deoreo-holdor who was »» "“S 

property, wae. SB I.O. 461 = 11918) Pat. 333; (1913) Pat. 6-43 I.O. 634 , 41 O, 490 . 
Vo M. 341. The property sold ie what ia deeoribed in the proolamation ol ealo, 37 B 
334. The Court ahonld not go behind a sale oertiRoata to oonatrne it or to 

fte torms 33 W.R. 181. When there is no amhignity in the wording ol the oertia 

ate .b“ court oannot oon.true the doonmon. with r.laronos to other J ^ 

rut a )lm.”ea oouatruotian upon the ertent ol tho property r.Ier.ed to in the oortiBoate. 
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63 X.Oi 709">(19ai> M.W.N, 374« Wbeea in ezeaation of a mortgage deoiee againat tbe 
mortgagor who bad mortgaged the entire 16 annae ebare in the Zamindari witb all 
the appurtenanoea* the entire 16 annaa abate waa eold« held that the sale waa 
not ezoloaWely of the eharea in the grovea. 41 A. 46. A aale oertifioate will not be 
invalidated by a mere inaoonraoy of langnage or miadeaeription. The intention of the 
partiea mnet be given efiaot to. 7 W.R. 346. The qnaatione aa to what the Oourt intend^ 
ed to sell and what the parobaser understood that he bonght, are qaestions of mixed 
law and fact and mnat be determined aeoording to the evidenoe in eaob particular oaae 
and the oonatruotion of the aale prooeedinga. 37 M. 131 ; 19 O.Li.J. 183. Bztraneoua 
evidenoe can be reoeived to identity the aubjeot of sale desoribed in the sale oertifioate. 
35 W.R. 401. When the identity of the land ia not in dispute, the fact that tbs right 
transferred by the sale oertifioate is mienamed is no obstaole in the way of giving 
possession to the parobaser, 19 W.R. 376. A mere misdeeoription does not defeat the 
purobaaer's rights. 16 W.R. 490 ; 31 W.R. 93. When the sale oertifioate referred only 
to the lease, the eight to the mesne profits awarded by (he original decree did not pass 
by the sale. 6 Q, 313. The statement in the sale oertifioate that the property is soldi 
with a notioe of a olaim that it ia liable to a obarge oannot be aooepted as ooDolDsiva 
evidenoe. as against the parobaser of the binding nature of the obatgo. 16 M. 307. 
When all the rights, title and interest of the judgment.debtor’s legal representative 
were sold, the possession with eight of msane profits being sold to some other person, it 
was held that the latter eights did not pass by the sale oertifioate. 6 C. 313. The 
boundariee mentioned in the oertifioate must prevail over the area. 33 I.O, 36>«1S 
O.Ij. 7. 641 : 14 M.Ei.J. 14, Where a sale oertifioate did not oontain the boundaries, 
the estate being described by its names only tbe pueobaaec takes what comprised that 
estate at the date of sate. 61 I.O. 91«*33 C.Li.J. 403. Where in a sale oertifioate 
relating to several plots of land, a general desoription of the whole area sold is given, 
and not the boundaries of each plot, the paimash and survey numbers of the plots 
must be considered to give the identity of the land sold and not the boundaries. 131.0. 
334 ‘b 33 M.Ii.J. 161. Tbe property desoribed in the proolamation of sale is what is 
sold at a judioial sale. 41 0.690 P.O. Where tbe dseoriotioos of tbe property given in 
the proolamation of salo and the sslo oactiOoate are oontliotiog, the dsaoriptioue given 
in the former ace of superior authority, while daaliag with tbe olaima of innooent third 
parties whose rights are afieoted by suoh dasoriptions. 1 C,li-R. 460 : 3 Mye. Lj J. 17. 
It is open to tbe parties to show that the oertifioate does not desoribe what was actually 
sold or that the property sold is difioreot from tbe property mentioned in it. 16 M. 307 ; 
37 B, 334« Where oertain portions of a joint impartible Zamindari were sold in 1673 
and 1876 in ezeoution of money decrees against the Zamindar for debts for which the 
estate waa not liable, tbe parties were taken to ba governed by the law ae it stood at the 
time of aale and not by subsequent ruling of Oourts overruling that law and it was 
held that only the life ’oterest of the Zamindar passed under tbe sale, 37 M. 131 P.O. 

ALTERATION OP CERTIFIO ATE.^A Court ba3 no juriediotioQ to amend a 
oettt6oate ot sale po aa to show tbe puvohaae of a larger obacer of tbo property than 
what waa etated in the proolamation of sale. IB I.C. 725 I 46 I.O. 903. A Oourt ie 
nob oompetent to make aa order ex parte amending tbe salo oertifioate. 23 W.B. 301* 
When in a proolamatioa of sale of immoveable property io ezeoution of a deoreo« the 
towni Dumbee of tbe property se inoorreot tbe Court may. on tbo application of the 
auotiOQ^pucohaseri and after bearing the objection of the opposite party, oorreot the 
sale oertifioate by aabatituting therein the oorreot number for tbe number therein 

stated. 30 I.O. 735* A Court has inherent jurisdiotion to amend a sale oertifioate 
wbioh describee the property sold inoorceotly. 19 C*L.J« 309 ; 36 C. 639 ; 33 A* 476 ' 
30 M. 4B7 ; 38 M* 387 ; 39 C.Ii.J. 323»38 C.W.N. 403* No appeal lies from an order 
refusing to amend a sale oertifioate. 33 A. 478. Tbe pactioulard given in a aa 

39 
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oectifioate oanoot be oortdoted b; refeienoe to the boandaxies given in the plaint. 46 
I.O. 903. 

DBAWIMG up of sale QERTiFICATE. IF A JUDIOIAIi AOT.— When a 
eaie has been oonfiemed, it is the doty of the Ooaet to gxant a sale oeetiGoate to the 
pueohaser. Bot in mete drawing up a oextifioate to be given to the paxohaeer, there 
is no jadioial order passed on any party. If a question be raised as to what the 
oextifioate should contain on aooount of a dispute between the parties and the question 
is adjudioatod upon by the Oourtf tfae order passed by the Oourt would be a jadioial 
order. 33 M.L.J. 97-14 I.O. 386. 

APPlilOATIOM FOR SALE OERTIFIOATE.— It is the imperative doty ol the 
Court to grant a oertifioate of sale and the Oode dose not impose on the putohaeet the 
duty ol making an application as a oondition precedent to the issue ol the certificate. 
4 M. 173 ; 6 B. 586 ; 30 M. 416 ; 9 A. 364 5 7 A. 316 ; 8 A. 619 ; 3 A.W.N. 363 : 
(eonfra in 5 B. 303 and 6 B. 306). 

COURT- FEES ON AN APPLICATION FOR SALE OERTIFIOATE.— The O.P. 
Oode'doea not require an application for a sale certificate from an auotion-parohaset. 
Buob an application need not bear any stamp. 13 B. 670. 


registration of sale CERTIFICATE.— a sale oertifioate ifl not an inetrn- 
ment creating, limiting or extinguishing title. It ie an act ol Court exhibiting the 
aseent of the Oourt to tbe eale whioh in efieot transferred, what title the owner had, to 
the putohaset. euoh a transfer to take efieot or the granting of the oertifioate. The 
holder of a registered oertifioate hae no pteletenoe over a putohaeer under an earlier un- 
tesietered eale-deed whioh was optionally registrable. 7 M. 418 ; 9 O. 83 F. B. ; 6 A. 
668 F.B.* 143 P.R. 1900 P.B. Under the proviaione of Act VIII of 1669« the old Oode 
of O.P. a sale oertifioate wae requitad to bo registered. 3 M. 37 F.B, ; 9 B. 479 ; 3 A. 
393 A sale oertifioate is not a dooument of euoh a oharaoter as to be entitled by law 
to any priority by virtue ol ite being registered over an unregistered lease. 3 B.H. 

O.A.O. 367. 


RIGHTS UNDER THE SALE CERTIFICATE.— A oertifioate ol sale is not oon- 
olnsive as to the property sold. Aa regards parties to the suit or peteone claiming under 
them the oertifioate is oonolusive aa to the date from which the property sold aotually 
11“ in the purchaser. 27 B. 334 i 6 Bom- D.R. 864 : 31 0. 380. A sale oertifioate 
iB a valid tralslec even if thoexeoation of the decree was barred at time of sale. 11 
n qvR 17 O 91 and 8 O. 61 followed.) An auction -pntohasot ie not bound by a state- 
ment as toihe situation of the land purchased. 63 I.O. 739. A oertifioate of sale to 
ftn aaotion-purohaser confers on him no tight to require the later mortgagees or those 
nnnhasiDR Under them as auetion-putohasera to return the money he paid either pet- 
"on^lly or out ol ibe property. 3 Boeu. L.R. 93. A etatement in a Bale eMt.fioate that 
the purohaae is subjeot to a mortgage is not oonolusive ovidenoe against the purohaser, 

16 M. 307. 

Several patohaaera.— Several putohasets under a oertifioate ol sale are entitled 
to share equally in the property putohasad unless otherwise stated therein. 4 C.W. 

N. 466. 

ataMP duty.— O lalma in respect of property admitted by tbe parties or eetabli- 
Ko the decree passed by a oourt ie to be entered in the oertifioate of eale and com- 
^ i A M natl ol the purohase-monoy lor the purpose of stamp duty. 9 B, 47 i 
"633 payable on a certificate ol sale ia governed by 01. (16) Bob. I of 

the Stamp Act. 6 M. 18 P.B. ; 10 0. 93. 
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LIMITATION FOR OITIMO A SALE OBBTIFIGATB. — A sale oeibifioate 
granted more than 3 years after the oonflemation of sale would be valid and not opeir 
to objeotion on the ground of its having been applied for more than 3 years alter 
confirmation of sale, as it is the duty of the Court to issue a sale oertifioatsi 8 Bi 377 » 
i M. 173 ; 6 O.W.N. 190 ; 13 O. 613 10 A. 360 : 19 0. 133 ; 33 0. 436 ; 30 B. 643 ; 
31 M. 71 : 67 P.B. 1908 ; 8 A. 493 : 13 A. 78 ; 30 B. 416 : 9 A. 364. There is no limi- 
tation for obtaining a sale oertifioate. 6 B. 686 ; 4 M< 173 ; 30 B. 416 S A.W.H. (18831 
363 : 7 B. 316 ; 8 A. 619 ; 6 I.O. 363. Coflira was held in 6 303, that Art. 178 

applied to an application for granting of the oertifioate. 


ISSUE OF A FRESH SALE OERTIFIOATE.— >A Court having onoe issued a 
sale oertifioate is under no obligation to give him another for the sole pnrpoee of evading 
the penalty whiob he has incurred by not having presented in the first instance to the 
Oonrt a paper properly stamped for it. 9 B. 626. 


A SALE OERTIFIOATE IS MERELY A PIECE OF EVIDBNOE.— A oertifl- 
cate of eale ia not essential to complete title of an anotion-purobaeer. 10 B. 444 ; 7 
A.Ii.J. 893. A oertifioate of eale is little more than evidenoe of title, 47 C. 1108 ; 81 
P.B. 1915 : 7 O. 199 : 9 P.B. 1903 : 9 G. 843 ; 6 A. 305 ; 43 O. 134 t 11 M, 396 ; 7 
O.Ii.J. 394 ; 35 W.B. 401 ; (contra in A.W.H. (1663) 106) : 3 Mys, Ii.?. 17; 18 W.R. 
157 ; 37 B. 379 ; 1 I.Q. 63^9 O.L.J. 346. A oertifioate does not create title, bat is 
merely evidence of title. 47 O. 1108 ; 7 M. 418 ; 84 1.0. 93. A purohasac of immove- 
able property at execution sale oan eatablieb bis title independently of the sale oertifi- 
oate. A Bale oertifioate is not the title, but merely the title deed. 7 G.Ij.J. 334 ; 37 6. 
879 : 5 A. 306. The eSeot of grant of a sale oertifioate is to ocaate statutory evidence of 
the transfer, and it ia not neoeesary to pass title, 6 M. 64. *A sale oertifioate of sale 
merely records what has been sold. 43 0. 134, 

Proof of sale.— A purohaeer in auction sale need not prove the sale oertifioate if 
the auotion-pnrobaee ie proved or admitted. 11 M. 396 ; 7 G.Ij.J. 384 ; 9 P.B. 1903. 
Where a Oourt sale is oonfitmad, tbepurobasec’s failure to obtain a sale oertifioate from 
the Court does not vitiate bis title. 36 I.O. 8 : 5 A. 305 F.B. ; A.W.H. (1894) 34 ; 13 
O. 169 ; 11 M. 396 ; 17 B. 376. A sale oertifioate ia a pubUo dooument of title. Beoond- 
ary evidenoe of it is admissible under B. 66 (s) of the Bvidenoe Aot. 3 Bom. L.R. 633. 


APPEAL.— An appeal against an order retueing to grant a sale oertifioate to the 
decree-holder parohasec does not lie. 7 C.L.J. 436* An appeal does not lie from the 
order refusing to amend the oertifioate of sale. 33 A. 476. Ho appeal lies from an 
order granting a review and direoting the amendment of the oertifioate of eale. 36 0. 
639. 


ADDITIONAL RULES HADE BY THE RANGOON HIGH COURT.— O. 31, 
r. 94-A. — A copy of every eale oertifioate issued under r, 94 shall be sent forthwith to 
the sub-registrar within whose aub-distriot the land sold or any part thereof ia situate. 

O. 31, r. 94-B.— It in ezeoution of a deoree, any interest in land is sold, (be 
names and addresees of the purohaeer or purohasere and the inteceet thereby acquired 
shall be oertified to the Buperintendent of Land Records as soon as the sale has been 
confirmed under r. 93 (1). 

ADDITIONAL RULE HADE BY THE ALLAHABAD HIGH OOURT.— O. 31, 
r. 114.— Whenever any Civil Court has sold, in execution of a deoree or other order', 
any bouse or other building sitnatad within the limits of a military oantonment, or 
station, it shall, as soon as the sale has been confirmed, forward to the oommandiag 
ofBoet of enoh oantonment or station for hie information and for record in the Boigado 
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OE other psoper office, a WEitteo notioe that such eale has taken place, aqd eaoh notice 
ahall ooDtain loll pattioizlare of the pEopetty sold and of the name and addEeae of the^ 
parobaBei. 


IV.— PBOOEDURE IN SALES. 

POSTPONEMENT OF BALE TO ENABLE JUDGMENT-DEBTOR TO RAIBB 
AMOUNT OP DECREE. -(1) Where an order for the sale of 
immoveable property has been made, if the judgment-debtor 
can satisfy the Court that there is reason to believe that the 
amount of the decree may be raised by the mortgage or lease 
or private sale of such property or of some part thereof or of 
any other immoveable property of the judgment-debtor, the 
Court may, on his application, postpone the sale of the pro- 
perty comprised in the order for sale on such terms and for 
such period as it thinks proper, to enable him to raise the 
amount. 

(2) In such a case the Court shall grant a certificate 
to the judgment-debtor authorising him within a period to 
be mentioned therein and notwithstanding anything con- 
tained in section 64 to make the proposed mortgage, lease, 
or sale : 

Provided that all monies payable under such mort- 
gage, lease or sale shall be paid not to the judgment-debtor, 
but, save in so far as a decree-holder is entitled to set off 
such money under the provisions of rule 72, into Court : 

Provided also that no mortgage, lease or sale under this 
rule shall become absolute until it has been confirmed by 
the Court. 

(3) Nothing in this rule shall be deemed to apply to a 
sale of property directed to be sold in execution of a decree 
for sale in enforcement of a mortgage or charge on such 
property. (O. 21, r. 83.) 

SCOPE. Tbo pEoviBions of O. 21 , r. 83 apply to oases bofote an aootion sale and 

not aftOE a propecty ia aold at auotlOD. 93 P.R. 1907 ,* 73 P.R. 1910. In anthorising 
Beale under O. 91, t. 83. a Court oannot empower a judgment-debtor to transfer a 
higher interest than be has and bind the interest of others in the property. 36 B, 879. 
The provisions of O. 31, r. 83 do not apply to a sale of property directed to be sold in 
execution Of a decree for sale inienioroement of a mortgage ot charge on such pEoperky* 
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tbo teaaon baing that in oflaa o! a mortgage a®”®®' 118 P.L.R 

...aohxnon. in execution bui MS rOorrl nn^rthi. rule. o»n 

it 

iU“^r‘rJr rnUfl°rrV.:b“b.«on -ni.inea in s. -a 

,riv.te »li.n.tion bocomee absolnio Bhonia 

«;* be aUowed unless the Court is satisaed that the jadgment-dabtot wiU be m a 

positmn so aatisly the demand and that the oreditot would not be put to a lose. 
W.R. 471 ; 17 W.R. 193. 


S&LB OP i MIMOR'S PROPERTY UNDER O. 21. r. 8S.-When »° 
iB made to the exeoutiog Court to eanotion an intended tranaler under O. 21, t. a , 
the luiaiment ot the requirements ot 8. 29. Guardians and Wards Act is 
aonooeBBary. whioh requires the sanction ot the District Judge to the Bale. 36 G.L.J. 

326 : 23 B. 287 ; 31 A. 378 ; 49 O. 911. 


Permiseloa by a guardian of a minor Jodgment-debtor.- A permission obtained 
ttom the Ooark exeoakiog feha deatee under O, 21* t* 83, to sell the ^ ^ 

xniQoc le nob eaffisieat end e ga^rdieo tnaik obbiin the aaQabtoo o! the Diatriob Juag 

in spite o( suoh permission^ 31 378« 


PERIOD OF POSTPONEMBRT.— This rule does not authorise the stay ot sale 
toe one year. 9 N.W.P. i; 17 W.R. 193. Where the debt oan be cleared ofl by 
sale, mortgage, etc., of property within six months, a Receiver may be appointed. 1& 

W.R. 322. 


PERMISSION TO SELL OBTAINED BY ONE C0*BHARER JUDGMENT- 
DEBTOR. — Where the equity of redemption in a certain property was held by two 
divided brothers in equal shares and the same was ordered to be sold in execution of 
a decree against both and the senior brother obtained leave to sell privately under O. 21 . 
r 83, held that the senior brother had no power to sell his junior brother’s interest 
and the Utter is entitled to recover his half-share from the purchaser on payment of 
halt the price paid by the purchaser. (1919) M.W.N. 61l=»52 I.O. 956. A private 
alieuatioo under thU rale does not ad'^otihe abate of another judgment- debtor but 
only ot that who obtained the petmieston. 96 B. 379. 


PERMISSION IN CASE OF RIVAL DBOREE-HOLDBR.— Courts should not 
giant permiasion to raise money by private alienation to satisfy only one of the decrees 
againet the jadgmenc-debtot when there are more decrees than one againet bioa end 
all the daoree-holdets have attached and seek to sell the judgment-debtor’s property 
in execution. When peimisaion is granted to raise money by private alienation such 
money is paid under a pending application and is assets under S. 73. 41 M. 616. 


PAYMENT INTO COURT.— Payment to a judgment-creditor’s pleader under the 
order of the Oourt ie payment into Court within the meaning of the first proviso of 
t. 83 (2). The pleader in such a case is made the agent of tho Court to receive the 
money. 21 1.0. 210. 


RIGHT OP PRE-EMPTION WITH RESPECT TO THE SALE.— A sale by the 
jndgment-debtor under O. 91. r. 83 is not a sale in exeoution of the decree so as to 
debar the right of pre-emption . 52 I.O. 337=>1L. Xj.J. 101. 


GRANTING OF CERTIFICATE,— The granting of the oertifloate does not make the 
alienation an act of the Court. 23 B. 287. The eSeot of the oeetificate is to authorise 
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tha jadgmeat'debtoe to alieoate paopecty wbile under attaahment wbiob would 
otherwiae be void. 33 B. 3B7. The aaleie a private sale and the lien ol a peiofl 
inoumbranoer over the property remaina wholly onafleoted by it. 1994 L. 189<"7B 
I.O. 639. 

OONFIRH&TION BT TBE COURT. — It is not neoeaaary that any formal appli* 
cation abould be made for the purpoae ol obtaining the Court’s confirmation ol a 
private txanafer, nor ie there any piovieion under which a formal order deolaiing each 
confirmation ehould be recorded. When a Court directs a private purohaeer to pay the 
purchase money to the deorce'bolder. and makes no objection to the sale, it in efieot 
confirms the sale. 31 1.0. SIO. A vendee whose sale is not confirmed under O. 91 r. 89 
cannot maintain a suit lot poesession against a subsequent vendee whose sale is also 
not confirmed, A.W.N. (1863) 243. Where the property is attached under the order 
of more Oourts than one and the oertifioates have been granted by all of them, the 
order of confirmation passed by one of them is suffioient. 19 B. 699. A purobase 
whioh hae reoeived the eanotion of the Court may be set aside on the ground of fraud 
it the sanotiOD of the Court is obtained by misrepresentation or by withholding ol the 
material information, 99 B. 616. 

DECREE FOR ENFOROEMBRT OF A HORTQAOE OR CHARGE.— The pro- 
visions of this rule do not apply to a sale of property directed to be sold in ezeontion of 
a decree foe sale in enforcement ol a mortgage or charge. Bab*tule (3)- 118 P.Ij.R. 

1920 = 66 I.O. 816 ; 8 0. 336 ; 18 L.W. 616 = 46 M.D.J. 71. The contrary view undes 
the old Code in 36 B, 104 and 35 M. 344 is no longer good law. 

APPEAL,— An order refusing to postpone a sale is an interlocutory order and 
no appeal lies therefrom. 46 M.Ei.J. 71 = (1923) M.WiN. 894. 

PROQLAHATION OF sAi^E BY PUBLIC AUCTION. — (1) Where any im- 
moveable property is ordered to be sold by public auction in 
execution of a decree, the Court shall cause a proclamation 
of the intended sale to be made in the language of such 

Court. 

(2) Such proclamation shall be drawn up after notice 
to the decree-holder and the ‘judgment-debtor, and shall 
state the time and place of sale and specify as fairly and 
accurately as possible — 

(a) the property to be sold ; 

(b) the revenue assessed upon the estate or part of 

the estate where the property to be sold is 
an interest in an estate or part of an estate 
paying revenue to the Government ; 

(c) any incumbrance to which the property is liable ; 

the amount for the recovery of which the sale 
is ordered; and 
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(e) every other thing which the Court considers 
material for a purchaser to know in order to 
judge of the nature and value of the property- 

(3) Every application for an order for sale under this 
rule shall be accompanied by a statement signed and verified 
in the manner hereinbefore prescribed for the signing and 
verification of pleadings and containing so far as they 
known to or can be ascertained, by the person making the 
verification, the matters required by sub-rule (2) to be 
specified in the proclamation. 

(4) Eor the purpose of ascertaining the matters to be 
specified in the proclamation the Court may summon any 
person whom it thinks necessary to summon and may 
examine him in respect to any such matters and require 
him to produce any document in his possession or power 
relating thereto. (O. 21, r. 66.^ 

SCOPE &ND OBJECT.— The objeot of issaiog a peooUmUioQ ia to «tvo 
to the inteading patohasecs and not to the iadgment-debtore. 13 W.R. 488 ; 

B« 66a A Dofeioe ia zeqaited (o be givea to the daoree^holdoe and the jadgcneat^deo ob 
before drawing up of pcoolamation. 37 I.O. 87*3=3 Pat. Xi.J. 130 ; 36 P.W.R. 1919“ 
I.O. 639. The aotiou of the Court in the Oourt iu eettiiog the terms of a pro- 
olamatiOD is a iudioial aot. 36 P.W.R. 1919 : 37 I.O. 873 = 2 Pat. D.J. 130 (confra 
in 37 M. 369 ; 46 M.Ii.J. 71 « it ie a ministerial aot). 


APPLIG&TION FOR 8&LB. 

DEFECT IN SIGNATURE AND VERIFICATION. —An objeotioo ae to defect 
of aigoatuce or verifioation in the petition under O. 31, r. 66 (3) muat be raisad within 
the time fixed by the uotioe uodec r. 66. After the filing of the valuation aflfidavit and 
the otdec toz Gala* thd jadgmaot^dobCot oaoDot bd parmitCed to ob] 60 t< 1 Pata Xi*T« 647^ 
69 I.Oa 383, The omiGsion to make sd appHoatioo ie not a maletial dafeot and doae 
ooi vitiate aabsequeot prooeedingde 11 1917 ; 38 A, 344 { 87 I.O* 413^1936 

M. 1143 ; 39 C,Wel4. 656* The verifioatioa ol the applioatioo need not be by the 
deoree«^holder, it may be by any persoo aaqaaioted with the facts of the oaaoi 69 I.O* 
383a 


AMENDMENT OF APPLICATION. ^Woere a etle o( eeveeal properties 
lot wae disallowed and the eale set aeidet the deoree-boldec ooald apply foe amendment 
of hie applioaiiOD foe dale ot pcopectiee eeparately, 3 U.P.Ij.R. (A*) 03e 

ENQUIRY i-^It ie oompetent to a Oourt to ieeue a eale proolamation before objeo- 
tiooe filed by the judgment-debtor had been jodioially diapoeed ofi although it may be 
that the property oanoot be eoid until the objeoitoos put forth are disposed of. 43 I.Oc 
460. When in the execution prooeedioge tor the eale of an attached holding the Oourt 
allowed the appHoatioo ol objector to eland OTec aod in the meantime held the eale 
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wltboDt making ingaities into tbe objeotiona matte by tbe jaclgmebt-^ebtor, htld tbat 
the ptooaedingB of tbe Comt were wholly iEcegnlat. the propet prooedate in each oasea 
for the iudgment'debtoE is to appeal against tbe order refaBing to postpone tbe eale or 
dixeoting the sale to take place. 99 1*0.616. It. is not ineombent on tbe Oonrt to 
make an elaborate enquiry into the market value ol the property to be sold, to record 
evidence and to oome to a deoiaion on the point* 31 O. 999. It oannot be laid down 
generally tbat in no case should any eaqairy be made ae to the value of the judgment- 
debtor's property before issuing the sale proolamation. 19 O.W.N. 649. The enquiry 
under O. 91, r. 66 ie intended to be of a summary oharaoter, 14 O.L.J. 641 ; 4 B. 
393 : 10 M. 194 ; 61 l.C. 760. A Oourt has no juriediotion to fix the valuation on a 
sale proolamation before the day fixed for hearing the patties as to tbe proper valoation. 
1993 P. 102. When a judgment-debtor is duly appraised of the date fixed for settling 
the details of tbe sale proclamation and be (ails to attend, be is sobaequently debarred 
from contesting in an application to set aside a sale tbat the value entered in tbe sale 
proolamation was inadequate. 78 l.C. 797. The Oontt ie bound to do what it oan to 
aeoQte tbe aoooraoy of the iafocmation oontaioed in the proolamation of sale and ought 
not to trust for euob intormaiica to pecBons whoso knowledge ie obviously not at first 
hand. A.W.N. (19011 167. An objeotion raised in tbe oouree of an enquiry under 
thie rule is not within tbe soope ol O. 31, r. 58* 14 B. 369 ; 8 O.W.N. 364, 
The reeult of prooeedings under c. 66, preparatory to tbe publiebing of ihe sale pro- 
olamattoD, is not oonolusive between the parties, nor ie it binding on the auotion- 
purobaeei. 48 A, 4B9 ; 86 I.O. 339 ; 87 I.O. 963 \ 36 0. 393 P.O. 


ADDITIONAL RULE MADE BY THE ALLAHABAD HIGH COURT,— O'. 91, 
r, 110. Tne result of the enquiry under r. 66 shall bo noted in an order made lor the 
purpose by the presidiog Judge iu bis own handwriting. The Court may in its disore- 
tiOD adjouTD tbe enquiry, provided that the reasons for tbe adjournment ate etated in 
writing and tbat no more adjournments are made than ate necessary for the purposes 
of the enquiry. 


O, 91, r. 111— If, alter proolamation of the intended eale hae been made, any 
matter has been brought to the notioe ol the Court which it ooneiders maietial lor 
putabaaere to know, the Court eball oause the eame to be notified to intending 
pucobaGecs wboD tb© pcopoity is put up ^oc 8al0» 

Cl. (al.— The ootifloation of salo should oontaio a statement ol the property to be 
sold. When the property ooosieta ol eevetal sbaros in difierent patHs, the notifioat.oo 
should specify the number ol shares to be sold in each patti and tbe revenue on suoh 
ebarcs. A.W.N. (1887) 60 ; 31 C. 66. A misdescription of property le a 
irregularity. 6 O.W.N. 346. If the property to be sold is tbe oooupanoy holding, 
it should be noted .□ the proolamation ol sale. 37 A. 664. A plan ol the house to he 
eold ia not oeocdGarj* 60 I«Gs 371* 

01. (b).-An objeotion on the ground that the revenue was not mentioned in the 
proolamation of sale oannot bo entertained lor the first time in appeal. 9 0. 666 P.C, 
Pot the effect ol non-oomplianec with the provisions ol the clause, see tn/rn Irrogu 

laritiee ", 

Ol (c)-0 31, r. 66 impo.e. on the Court the duty ot etatiug fairly end eceu- 

„,uei,e ae 453ltri?0?“ 33^ 7l ^0 "a9.9) 3 D%.K. 

Tho person applying lor execution must disolosa to Co“'t 
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Qoonmbianoe GhODid be given in the pEaolamation> 7 O* S4« tClie objeot oif elating the 
enonmbranae ia to give to the intending pacohasera the infotmation whioh is neoeaeary 
loE them to know in eeapeot of the pEopesty advestiaed lot sale* 20 A« 418 * 81 I»0* 
lOia : 64 I.G. 963-4 U.B.B. (1921) 62. 

01. (d).— >The pEOOlamation o( sale ought to contain the amount (oe the secovery 
of whioh the sale is otdezed. 36 P,W«R« 1919e 

01 , (e), PfofifcB of the land to be eold should be stated in the sale proolamatioiit 

The property to be sold should be speoified as fairly and accurately as possible and 
every other thing besides those mentioned in the rale whioh the Ooutt considers 
material tor the putobaser to koow in order Co judge of the nature and value of the 
property shall be epeoified* 4 0.0* 899 I 8 CgW^N, 967 I 8 0*^7. N» 364 » 3 ^ys» liiJi 
153. The approximate value of the land should be stated in the sale proclamation. 
1992 O. 93. The value fixed by the Court lot the sale proolamatioo need not be the 
free value of Che property. It is a mere eetimate wbioh should as far as possible be a 
fair estimatei 1 Pat« 914 (1999) Fat* 660. The value ol the property should be 
stated in the proolamation. 94 I.O. 46B»7 Bur. L.T. 64. For the eCeot of non-com* 
pliance with the provisions of the olanee see ift/rU| Irregalaritiee 

NOTICE. -~The provisions (or noitoe under O* 91prG 66 are directory and not 
mandatory ; they have not been eleoted tor the jodgment^debtori but with a view to 
BBoertain the exact rights whioh should be eet forth in the proolamatioo of sale. 44 
I«0. 369 ; 1 Mys. 1j. J. 106. The objeot of the proolamation is to give notios to the 
intending putotaasere and to the judgmeut^debtor* 19 W.R. 488. Objeot of the notice 
to the jadgnsent^debtor is to enable the Oourt to put bis oaee before it. 14 O.D.J. 641* 
▲ Oourt faae no jurisdiction to fix the valuation on a sale ptoolamation before the day 
fixed lor bearing the parties as to the proper valuation. 3 Pat. L.T. 343n6S I.O. 360. 
It had been htld in Burma that an omieston to give notice to the judgment'dabtoc of an 
execution sale is more than an irregularity and reodora the sale void. 38 I.O. 98 « 
11 Bur. Ei.T. 40 ; (contra held in 11 Ii.W. 69; 14 C.L.J. 641*13 I.O. 337; 74 I,C. 838- 
1933 P« 983 i that the notioe requited under this rule is a mere inoideoC in the 
. oouree ot exeoutioo proceedings.) is a material irregularity aooording to the Liahore 
High Court. 4 L. 243« Where a notioe under this rule cannot be personally served 
on the judgnoent'debtor. the affixing o( it on the door ot bis bouse with a receipt of 
tbs judgmeot^debcor of a registered notioe by post is sufficient service of tbe notice. 76 
ItO. 797. Oourt is not pteoladed Item issuiDg a sals proolamatioo before objeotions 
filed by the judgmont-debtor are judioially disposed of ; but tbe propert; should not 
be sold before the disposal of such objectione. 43 I.O. 460. Tbe notice required by 
r. 66 (9) is not neocssaey in ths oaee ot a fresh proclamation under r. 69 ^hich ia 
published in tbe manner prescribed by O. 91« r. 54 (9). 90 I.C. 361. 

SERVICE OF PROCL&UATION.— Id tbe case of a proclamation the Court should 
not place implicit relianoo on the Nazir’s return or the ohowkidat’s rcosipb, but tbe fact 
of the proclamuiicn having been made aboald. when dieputod, bo proved ou oath or 
affirmation like any other fact. 3 W.R. Mis. 11 ; 10 W.R. 3 ; 9 W.R. 530; 11 B.H» 
C. 46 : 7 C. 34. Tbe fact of pablioation of sale proolamation te a matter whioh must 
be usually proved by tbe officer of tbe Court who is charged with publishing it« and it 
is only under special oiroumstances that the officer should be called upon to support 
bis return by tbe testimony ol other persons* 94 W.B« 937. 

REVISION. ~A.d order of tbeOoart under O. 31. r.66 can be interfered in revision 
by the High Court under B* 107 ot the Oovernmeot ot India Aot, if nob under 8. 115 ot 
the CgF. Code. 9 Pat* L.J. 130«»37 I.C* 879 F.B* ; 18 668. 

40 
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BBS JUDIOATA.'-Ftooeedioge undec this rale are not res judieafa when raised 
in a regalat salt later on. 76 I>Oi 683> 

ADDITIONAL RULE NADE BY THE RANGOON HIGH OOURT.—O. 31. 
r. 66 (3) proviso.— Provided that no each notice eball be neoeBsai; in the oase of 
moveable property not exceeding Be. 360 in valae. 


MODE OF MAKING PBOOLAHATION . — (1) £^very proclamation 
shall be made and published, as nearly as may be, in the 
manner prescribed by rule 54, sub-rule (2). 

(2) Where the Court so directs, such proclamation 
shall also be published in the Liocal Official Gazette, or in 
a local newspaper or in both, and the costs of such publica- 
tion shall be deemed to be costs of the sale. 

(3) Where property is divided into lots for the 
purpose of being sold separately, it shall not be necessary to 
make a separate proclamation for each lot, unless proper 
notice of the sale cannot, in the opinion of the court, other- 
wise be given. (O. 21, r. 67.) 

Where a proclamation of sale of land waa not pabliehed in the village wbere the 
lands were situate but the process-server intimated at the village that the sale would 
be held at a place and by an officer different from those ffxcd by the pcoolamstion a 
sale held at place and by the official fixed by the proclamation le illegal and not 
merely irregular under O. 31, r. 90 ; 44 M. 36. The Court may in its desoretion direot 
an advertisement of the sale in the Gazette but there is no obligation on the part of 
the court as under the old Code. 63 IiO. 794 = 1 L. n.J. 197. 


TIME OF SALE.- Save in the case of the property of the kind 
described in the proviso to rule 43, no sale hereunder shall, 
without the consent in writing of the judgment-debtor, take 
place until after the expiration of at least thirty days in the 
case of immoveable property and of at least fifteen days in 
the case of moveable property, calculated from the day on 
which the copy of the proclamation has been affixed on the 
Court-house of fche judge ordering the sale. (O. 21, r. 68.) 


No sale should Uke place before the time fixed. 16 O. 794. On an adjournment of 
a court sale alter several previous postponemenle by the court itself on its own motion, 
the rule that thirty days shall elapse between the proclamation and the sale, must id 
the absenoe of waiver by the debtor bo strictly complied with, though such last adjoutn 
ment might be to the debtor’s benefit, 6 0. 369, 
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40 J 0 UBN 1 IENT OR STOPPAGE OF SALE.— (1) The Courb may in its 
discretion adjourn any sale hereunder to a specified date and 
hour, and the officer conducting any such sale may in its 
discretion adjourn the sale, recording his reasons for such 
adjournment : 

Provided that where the sale is made in or within the 
precints of the court-house, no such adjournment shall be 
made without the leave of the Court. 

(2) Where a sale is adjourned under sub-rule (1) fora 
longer period than seven days, a fresh proclamation under 
rule 67 shall be made unless the judgment-debtor consents 
to waive it. 

(3) Every sale shall be stopped, if, before the lot is 
knocked down, the debt and costs (including the costs of the 
sale) are tendered bo the officer conducting the sale, or proof 
is given to his satisfaction that the deposit of the amount of 
such debt and costs has been made into the Courb which 
ordered the sale. (O. 21, r. 69.) 

SCOPE,— When an ezeoution Bale ie poetponed on the ground that tbe decree hae 
been satiefied, O. 91, t. 69 baa no application to euoh a oaee. 76 I.O. Pat. Li. 

T. 496- When it ie beneficial to the iudgment-debtoe or where the immediate eale ie 
likely to be attended witb ruinous or unduly injatioue oonaequeDoeB to him, and there 
ie no eezioue injury to tbe deoree*bolder, an adjournment may be allowed. 90 W.H. 
130 ; 10 M.l.A. 333. A court may adjourn, tbe eale, after it ie partially held, on its own 
motion. 36 1.0. 973 = (1914) M.W.N. 873. A court may adjourn a sale for peopee 
reasons I in order to have a better sale. 31 0< 373 ; 33 W.R. 481 .31 Ij.W . 631 ^ @8 I.O. 
398 I or witb the oonsent of tbe parties, 99 'W.B. 481 1 (6 M.H.C.R. 410 it cannot be 
postponed at the desire of tbe decree holder that be bae made a private purohaBe), 


FRESH PROCLAMATION. 

SUB. RULE (2), — When a sale ia fixed to take place on one day, it cannot properly 
be held on another day without the issue of a fresh proolamation unless the 
judgment'debtor ooneents to each proclamation. A.WiN. <1887} 60. There may 
be a waiver of a fresh proolamation of sale on the part of the judgment* 
debtor. 16 C.W.N. 704=^11 I. O. 436. Tbe guardian ad litem of a minoe 
judgment-debtor ia a fit person to give his ooneent for the minor under O. 31, 
r. 69. waiving bia right to a freeh proolamation. 6 I.O. 818 = 14 O.W.N. 1019, 
When a certain date, 13th July 1903 ie fixed for the proolamation of sale and it is 
further notified that in the absence of any order of postponement tbe sale could he held 
at tbe monthly sale oommenoiog on 13-7.1903 but owing to the abeenoe of the eubordi. 
nate judge from tbe station tbe monthly sales did not begin till tbe 17th and the- 
sale of the property aotnaily took place on tbe fiOth, held that in tbe oironmetanoes of 
the case no fresh proolamation was necessary. 39 O. 36 P.C. In all oases in which an 
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exeoution sate may be poatponea to another aay it is neoeesaty that the facmalities re- 
quited by law should be gone through afteah unloas the partiea waive the right. 8 0. 643 ; 
20 I, G. 193 = 6 But. L.T. 66. Where a Court stays a sale pending further orders a 
fresh proolamation ie necessary. 76 I.C. 343-1923 R. 164. If an e^ouUon gale 
is postponed it is neoessary that a fresh proolamation must issue. 46 P.R. IS86. An 
application by the judgment-debtor on the day of sale that a portion only of the adver- 
tised property maybe sold woald not amount to a consent under the rule so aa to 
dispense with the neoeseity for fresh proolamation thereof. 6 0.259. Where a fresh 
proolamation is not issued as required by O. 21, r. 69, the judgment-debtoe a remedy 
is to objeofe to the oonfirmation of the sale and not impeaoh the sale by a regular suit. 
9 Bom. L.R, 83. Where there is a series of adiournments each leas than seven days 
but which taken together exceeds seven days, a fre-h proolamation is necessary. 6 
O.W.N. 44. When according to the High Court rules which have the force of law, the 
practice of the Courts ie to place on a liet all the properties intended lor sale In exeeution 
of a decree and the eale comes on a day fired which must go on from day to day till 
the list is oleared and each property ie taken in its turn, an adjournrnent of the sale o 
a particular property owing to such procedure is no adjournment within the meaning 

of O. 21, r, 69. 17 0, 152. 

WHO MSY ADJ0URH.-4 sal. held ip th. Ooutfs preoint. cannot he adjoptuea 
by the offioet oonduoting the sale wUhoat the lo«8 of the Oontt. ia M.D.J. 07. 
A District Judge has no jnriadiotion to order a Snbotd.nate Judge .n a ease pend.ng 
before the Utter to postpone the sale. 5 N.W.P- li7 ; * I*Qt 373« 

ADJOURNMENT TO A BPBQIFIEO DAY AND HOUR.-The eaaet 

rdrnr:^r.!\sntw^:rttrc“rt c:“,Vp!c,: i:c. 

337=14 O.L.J. 541 ; 24 C. 291 ; 8 G.W.N. 686. 

ADJOURNMENT OF SALE IN COURT PRBO.NTS^-Wben a sale o d- 
the preoiDte of the court is adjourned to another date, an order of the court 
18 neoeesaty. 13 M.Ij.T* 97. 

to be sold m three lota and remained it the purohasaca of the 

the baUnoo of i-he decretal not amount to payment of the debt 

litBb two Jots paid up iho amount he , y j j gg oould not bo interpreted 

andcoatB.” Ibe expreaaion "debt and ocaU ^ ^ 

to mean ;th3 baiaLoo ol the deoteo e - ntemolated by the payment oi the whole 
fiction the sale of previous iota tcL.l^og the wLle of the purchase 

putobasemoD.i) warc lakooaa oout ^ ^ 

money as actually p.^up U9U M.W 3,, , 31 o. 663 = 28 

raT^rrheld "■ b\^c"373 ; 25 O. 703.> 

SOB Rule C3).-0. 21, r. 69 must 

When the debta and ooate (luoluding 00 g^^iaiactiop that the amount of the such 

“ dteer h^rp^ r o-ed .he .. 0 . 70 ..... 
206 ; 82 A. 20. 

3 AV 1 ND OF CERTAIN sALEB.-Nothiug in rules 66 to 69 shall 

^ A anv in which the execution of a 

be clecinG^ to 9^pp^y ^ /-i n j. qi r 70 ) 

decire has been transferred to the Collector. (O. 21, r. 70.1 
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DBOBBB-HOLDER HOT TO BID FOR OB BUT PROPERTY VITHOOT 

pERHiaaioN,— (1) No holder o£ a decree, in execution of which 
property is sold, shall, without the express permission of the 
Court, bid for or purchase the property. 

(2) Where a decree-holder purchases with such permis- 
sion, the purchase money and the amount due on the decree, 
may, subject to the provisions of section 7d, be set off 
against one another, and the Court executing the decree 
shall enter up satisfaction of the decree in whole or in part 

accordingly. 

(3) Where a decree-holder purchaseshimself forthrough 
another person, without such permission the Court may, if it 
thinks fit, on the application of the judgment-debtor, or 
any other person whose interests are affected by the sale, by 
order set aside the sale, and costs of such application and 
order and any deficiency of price which may happen on the 
resale, and all expenses attending it shall be paid by the 
decree-holder. (O. 21, r. 72.) 

APPLICABILITY. — Petmiesioa lot leave to bid ia required even in sale oonduoted 
by the Oolleotor. A.W.N. (1837) au. When a deoree-holder has purohaaod the property 
in ezeoutioD ol a decree under the Bombay Laud Revenue Code, Act V o( 1879, the 
oase (alls under 8. 47» O.P. Code, and no separate suit could be maintained and the sale 
ooutd be set aside under the provisions of the O. P. Code. 92 O. 271 ; 93 A, 478. 

DEQREB’HOLDER. — Tbe rule bas no application toboldere of decrees other than 
those in execution of which the property ia sold. 2 Bur. I*,J« 166«79 I.O, 747, An 
aseiguee of a decree by ao oral assignment, ia not one that can apply for execution and 
hence he may not obtain leave to bid. 4 O.W.N. 474 ; 16 X*A, 107* 

PBRUISSION TO BID. — Tbe law authorises a court to impose any oooditioo it 
ooDsiders fit on tbo permission granted to a deoree*holdoE to bid at tbe sale of tbe 
property of his jadgmeot-debtor An order imposing on the deotee-bolder a condition 
that hie lowest bid should be the amount of tbe deorea ia not ultra vires or illegal but 
valid and enlotooable. 15 I.C. S83 — 16 0.C. 86. Tbe leave should be given cautiously 
and only when it ia found tiiat no putohaser at an adequate price can be 
found. 16 C. 132. It is a tare privilege to be cautiously exercised. 7 O. 
346 ; 6 0. 306; (but see 23 M. 227 P. C. it ia a common thing). When a 
mortgagee baa purobaaed the equity of redumption in contravention of the 
provlBione of 8. 99 of tbe T.P Act it should not be presumed under 8. 114 ol tbe 
ICvidenoe Act in the absence of evidence, that tbo court granted leave to bid. 47 O. 
377 F.B. Unless any condition is impoaed, the deoree-holder ia in a position in no way 
diflerent from that of any other bidder. 23 M. 227 P.C. When tbe bid at an auction 
did not go beyond Rupees 6,000, while tbe valnation of the property by a “ panch ” wao 
Rs. 40,000, the deoree-bclder should be permitted to bid and the court should make an 
attempt for the sale o! tbe properly even though the deoree-holder ofiered in hie 
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applioafiioa ao amoaoi of Ba. 90.000. 96 Bom* D.R. 770*08 I.O. 379. Bale 163 ol tbe 
Madras Bolea ol Ptaotioe lays down tbat in applying tor leave to bid| an affidavit aball 
be filed setting lortb laote showing that an advantageous sale oannot be otherwise bad. 
The oonrt may impose a condition that a oeetain earn of money due to a prior charge 
holder should be paid to him. 691.0. 873*1929 P. 611. There is no provision of law 
compelling a decree-holder to bid up to any sum which may be fixed by the court J and 
the mere fact that tbe deozee^bolder did not observe the condition on which he was 
allowed to bid at the sale oould not do mote than take away the validity ol the decree- 
holder's own bid ; it cannot aSeot the validity of the bide of a third person who is an 
independent bidder at tbe sale. 1936 P. 336 ! 1936 P. 140. 

POROHASE BY ONE OF SEVERAL DEORBB-HOLDERS.— Where one of seve- 
ral joint deotee-holdetB made an application lot the execution on bis own behalf and 
on behalf of his oo-deoteo-holders, and then alone obtained leave to bid lor the pro- 
perty and purchased it, the purchase money being equal to the amount ol his share 
of his decree, held in a suit by the oo-deotee-holders to receive their share ol the pro- 
perty parohaeea that they could receive it, the equity being on tbe eide of the plaintifls* 

33 A. 563. 


BENAHI PURCHASE,— A purohaso made in the name of a third person for the 
deorea holder is governed by this rule. 10 O. 767. A purchase by the eon ol the 
deotee-holder may ba considered as benami lor tbe father. 6 B. 130. 

RIGHT OP SET OFF.— It the deotee-holder gets parmissioD to bid without 

qualification, then tbe amount due on the mortgage may. if he so desires, be aet ofl. 

But it may ba one of tbe conditions on which permission to bid is granted 

ebould not be this right of set ofl. In snob a oaee no eet ofl oao be allowed. 33 B. 

379 The power given by tbe Oourt under O. 31. r. 72 to sanotion in a proper ease, m 

order to prevent trouble and inoouvenience a set ofl. instead of payment is no 

I -ta. .he o«u.a ol lha t.ooaaolioo .ad .oaH ool jasl. ly . 

this iodulgeooa to take advantage of it. so as to alter the aabstanoe 
has obtained this loauige of other oredi tors by rendering the parohaae 

of the tfaasaotioa aod alhOt wq sigo ^ • a fra n o IQ Q. 

TrViM r “ u!B:r ::::^Tzru. fa, 

499 ; ^ R M r. T 136. When tbe dectee-holdeB la the putohasor there is no 

288 ; 6 B. 6 . (j( naying the putohasa money in cash, give receipts 

aar.o“h‘;“rd^f^^^^^ ’e W.R. .e, ^-.a^houa. pu. 

for the *_ th- Court to set ofl the purchase money agaiost the decretal 

o diatribaLa uadar 8. 73. O.P. Code. 17 L.W. 338 ; 13 I.G. 716 i 

Befalso cases under S. 73, O.P. Code. 11 M. 366 : 6 M. 133 i 6 B. 670 ! 13 0. 499 ; 

16 B. 91 ! 

TIME FOB SET OFF.— The application under O. 31, r. 73 for being allowed a 
1 .ff need not be made withi n 16 days. In the case ol sale ol moveable property as 
bv O. 21, r. 86 from the date of the sale. It may be made afterwards. Bo in 
the oaae ol a decree-holder purchaser, a deposit oannot bo forfeited UDder 0. 31. r. 8 
oven^rtbe deposit is not made within the time allowed, but an application lor set ofl 

is made even alter snoh time. 3 0.0. 340. 

X ««« to hid at a sale held in exeoution of a mortgage decree puts an end to the 

.I- Wlitv of the mortgagee and places him in the same position as any other 
disability ,n t a i07 • 96 B. 80} 19 0. 4. U the conditions imposed on tbe 

t °'^:fc\dar are no^iulflrd; it can reluse to conflrm:the sale. 69 I.G. 873-1939:P- 611. 
Leave to bid pats the deoroe-holdec in the same position as any other pure a 
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and the standaid o( the taicneea in the pacofaase does not difier from that applioable 
to the latter. 16 O. 68a ; 33 M. 337 P.O. ; 7 O. 346. Onoe a Oonct has given permia- 
aion to the deocae- holder to bid. it has no right to review its order to the deotea-holdec’a 
prejadioe without an; intimation to the deoree-holder and without giving him an 
opportunity of being heard. An order passed under suoh oiroumetanoes ie materially 
irregular. 13 O.Ii.J. 351. 


PUROH&SE BY DBOREB-HOLDBR V71THOUT PBRHIBSION, — Disregard of 
statutory provieions that leave to bid should be obtained by a judgment-oreditor is 
merely an irregularity of praotioe and is not a fundamental breach of trust whioh 
nullifies the apparent efieot of a Court sale. It only makes the sale voidable under 

O. 31, E. 73 if the application to set aside the sale were made within the period of 
limitation under Art. 13 of the Limitation Aot. 41 B. 357** A.W.N. (1882) 26 S 14 Sd. 
498 \ 76 I.O. 196e»27 O.W.N. 308 ; 5 B. 676 ; 10 O, 767 ; 1 I-O. 646 ; 11 B, 688 I 
31 O. 664 *• 33 B. 634 ; 33 M, 343 : 6 M.ti.T. 348 ; 67 I.O. 914 = 31 M.Ii.T. 309 

P. O. j 76 I.O. 196 = 37 O.W.N. 208 ; 44 B. 363 (Contra held in 6 0,308 : 10 O. 
767 : where the sale is held to be invalid whether the objeotion is taken and pressed 
or not). The mere fact that the deoree-holder has aeaooiated with himself a stranger 
would DOt make a sale valid when the bid is a joint one. and the interest of the deoree- 
holder cannot be separated. 16 0.0. 86= 16 I.O. 888. The faot that the deore-boldet bad 
applied for petmission, and had been tefuaed, makes no diflerenoe. 67 I.O. 914 P.O. 
The faot that the sale has baen confirmed does not afieot the case. 33 M. 243. It no 
objeotion to the sale is taken, it is as valid as if leave to bid was obtained. 33 B. 624. 
But if the sale ie ohallenged for want of leave to bid, no presumption should be made 
that leave has been obtained. 47 0. 377. A purohase without permission would be 
valid as against a trespasser and the parobaser is entitled to maintain a suit against 
him. A.W.N. (1683) 36. The purchase of a property at an execution sale by the decree* 
holder, in the name of another person, at a price less than that at whioh the deoree- 
holder obtained permission to bid for the said property oonstitutes fraud whioh would 
vitiate the sale. 5 O.W.E. 366. A purohase under O. 31. r, 73 without per. 
mission is liable to be set aside- But it ooull oot be avoided against a tres- 
paeser in good faith foe valuable ooDsideration. 13 M.L.J. 330 ; 30 M. 295. The 
oeitsrion foe setting aside a sale under O. 31, r. 73 is whether the property had 
been really sold to the best advantage or not ; if not. the Court would set aside (he 
sale ; otherwise it does not matter that the deoree-holder bought without permission 
OB that he had applied for permission and had been refused. 67 I.O. 914 P.O. ; 11 0. 
731 ; 33 M. 343. The sale should not be eet aside unless substantial injury has been 
oaased. 11 O. 781 ; 6 0. 308 : 4 O.W.N. 474 (confra in (1931) M.W.N. 636 = 63 
I.O. 864, where it is h$ld that it is not neoessary that there should bs a finding that 
substantial injury has resulted, but see 46 M.L.J. 718 P.O.) When a deoree-holder 
pneohases property in oontravention of this rule and sues the judgment*debtor and 
hie transferees for posseaeioa, it is open to tbs defendants to have the sale eet aside in 
the suit by way of answer to the plaiotifi’e olaim. S3 M. 343. 


WHO OAN RAISE OBJEOTION TO PUROHASE BY THE DBOREB-HOLDER,— 
An objeotion to the purchase of properties at a Oourt sale without the leave of the 
OouBt oan only be raised by parties to the suit and not by strangers. 17 I.O. 136* 

PERMISSION OP THE COURT.— When proceedings in execution of a decree 
have been sent to a Oolleotor, the deoree-holder can apply to the Oolleotor to grant 
him leave to bid at the sale under r. 91 snb-ol, 16 of the Bombay High Court Ciroular, 
1913. If the deoEse-boldee desires a-eet off he should apply to the Oourt under 0« 31, 
e. 73. 44 B. 346 ; 43 B. 631. 
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&DD1T10MAL RULE MADE BY THE ALLAH&BAD HIBH GOORT.— O. 21 

T, 113.— 'When petmiBsios has been given to a deoiee*liolder to bid foe pEopBEt 7 , the 
OouEt oEdering the sale shall iaiorm the offioer appointed to oondnot the Bale, whether, 
there ase any peEsone in addition to the deocee*boldet, entitled to abase in the aeie 
prooeedBi 

SUIT. — When the deotee-holdeE parohases the property without permiBBion of the 
Oourt the Eemedy o( the judgment^debtor is to psooeed by an applioation under Oi 21. 
r. 72 and no separate suit lies. 22 B. 371 ; 17 0.769; 9 B. 468 ; 16 M. 287 ; 12 

M. 464 ; 23 A. 478 ipueahase by a bsnamidar for the deoree-holder). Bat a euit by 

the benamidar pueohaBer ot the deoree-holder, for poaseseion of the property againei 
the judgment'debtoE is not barred under 8 . 47. The benamidar is a third patty 
fOE the purposes of 6 . 47. 44 B. 852. 

APPE&L.— No appeal lies from an order refusiog or granting leave to a deotee- 
bolder to bid at an axeeution sale. 38 0. 717 P.O.; A.W.N. (1863) 104 ; 13 0. 174. An 
appeal liea from an order sotting aside or cofuaing to aet aside a eale under r. 72. See 
O. 43, r. (1) (?) ; 24 A, 108 ; 13 0. 174 = 10 G. 368. There ie no second appeal in such 
oaees.* 2*1 0. 7895 28 1.0. 270-13 A.D.J. 361; ae the first appeal is from the order under 
O. 43, r. ( 1 ) ( 7 ) and B. 47 doea not enlarge the right of appeal, limited etriotly by 

O. 43. r. 1 ( 7 .) 


restriction on BIDOINQ OR PURCHASE BY OFFIOBR.—NO officer 

or other person having any duty bo perforin in connection 
with any sale shall either directly or indirectly bid for, 
acquire or attempt to acquire any interest in the property 

sold. (O. 21, r. 73.) 

sola iu elisufs d'eosee Is .nlU, o. .so- 

holdot parohas.og the pro.ertj som m ^ ^ ^ ^ ^ ^ ^ ^ 

tTo oourrwin 1° orwith euspioion on tbs .ntohase by the plssasr and t^ow the onus 
Lths client to prove that the trensaction was Irsa Item snsp.o.on. 16 M. 389 . 0. 

006 ; 17 O.W.N. 679. 

ADDITIONAL RULE MADE BY THE HIGH COURT OP BOMBAY.-O. 21. 
r 7 ‘A —If loavD to bid ie granted to the mortgagee of .mmoveabla property a teBerve 
OEioo ao tegarde him shall be fired of not leas than the amount then due for 
^ lUff and eoBta in case the property ie sold in one lot. and not Iobb. id respeot of each 
lot Vin o^so the property ie oold in lots) than snob earn as shall appear to be properly 
attributable to it in relation to the amonot aforesaid. 


PAYMENT OF PRICE.— Where moveable property is sold by 
Dublic auction, the price of each lot shall be paid at 
nf sale or as soon after as the officer or other person holding 
the sale directs, and in default of payment the property 
shall forthwith be resold. (O. 21, r. 77.) 

W.R. 1864 Mis. 30. 
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On every sale of immoveable property the person dec- 
lared to be the purchaser shall pay immediately after such 
declaration, a deposit of twenty-five per cent, on the amount 
of his purchase-money to the officer or other person con- 
ducting the sale and in default of deposit the property 
shall forthwith be re-sold. 

Where the decree-holder is the purchaser and is entitled 
to a set oS of the purchase-money under rule 72, the Court 
may dispense with the requirements of this rule. (O. 21, 
r. 84.) 

The full amount of purchase-money payable shall be 
paid by the purchaser of immoveable property into Court 
before the Court closes on the fifteenth day from the sale 
of the property : 

Provided that, in calculating the amount to be so paid 
into Court, the purchaser shall have the advantage of any 
set off to which he maybe entitled under rule 72. (O. 21, 

r. 86.) 


WITHIN FIFTEEN DAYS. — Tbe time ducing whioh a Oouct is oloaed lot the 
vaoatioQ is oot a holiday wUhio the mdaolog o( 80, Days od wLiob khe office is opsa 
Qt the purobaBe^moDey ooald have bsea paid are office days, 30 B, 74S. luoomputing 
16 days allows loE the paymeot ol the balance of the purobaee^money oodec O. 31, e, 85. 
the day of sale is exoluded* 3 Agra* 30i. Tbe ptovisiOQB of rc, 85 and 86 are manda* 
tocy, 51 1,0« 316. Oo detaaU of the pucahaaec at a CoUEt sale to deposit the putohase- 
money within 16 days of the sals, the dapoBit mast be forfeited to the Government, 
notwithstanding that tbe deoree^boldor and the jadgment-debtOE do not ask for a resale, 
but ooQBSQt to the ociginal aale being allowed to stand. 36 636 ; 3 Bom» Zi*R. 901. 

WITHDRAWAL AND RE-DEPOBIT.— A stranger aaotioa«parobaser who bad 
deposited che purohase^money under O, 31 . r. 86 io time, withdrew the same on the 
sale being set aside by the first C^ntt the lastanoa of the judgment-debtor. The sale 
was however oonficmed on appeal by tbe deotee-holder* Four months after, tbe 
aaotioQ-porobapor applied for oonfirmatioo of hts sale and repaid the money into Court ; 
hsfd. that the eale did not oome to an end by the purobaser withdrawing tbe money 
from tbe Court and that after tbo oonficmation of sate by tbe Appellate Courts the 
parobaser was bound to repay the parohase^money whioh be bad withdrawn, that the 
time limit fixed by O. 31. t- 85. did not apply to the repayment of money by the 
auction-parchaser. (1917) M.W.N* 961=43 l.C. 662. 

EXTENSION OF TIME.— ^Though it is not open to the Court to extend the time 
for payment of tbe pacobasa-tnaney witbont the oonsaot of the parties, still when an 
extension of time hae been granted without objeitioa on the part of tbe parties and the 
sale has been confirmed, and tbe money drawn by tbe deoree-holderi the sale oaunofe 
bo set aside on tbe ground of irregularity. 69 T.O. 10C1»1933 M» 48. 

41 
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PAYMENT INTO COURT.— Uodec the rales of the High Court o( aist Jane, 1883, 
the Treaeury beoomes loc the purposes of payment, part of the eetablisfament of the 
Court. Therefore, when the balanoe of the purohase-money was brought to the Coart on 
the 14th day after sale and a ohallanwas obtained and both were taken to the Treasury, 
but the Treaeury officer had oloeed the treasury for the day and the next two days 
being holidays for the Treasury, the money had to be paid on the 17tb day, the Court 
ought to ooneidei such payment as made in time. 7 M, 311 • 

DEPOSIT OF 2B PER CENT. — The deposit of 26 per oent. must be made even by 
the deoree-bolder putohaser. But when all parties waive their right to have that 
amount deposited in oash, the sale ought not to be set aside, on the ground that a 
cash deposit has not been made. 5 G.L.R. 181. When the deoree>holder is the pur* 
ohaser there is no reason why he should not instead of paying the purchase money 
in cash give ceoeipia lor the amount due to him under his decree. 16 W,R. 46. In case 
of a default on the part of the pucohasec at an aaotiou'cale to deposit the purchase* 
money the property must be re-aold forthwith. Fresh bids should be invited forthwith 
soon afterwards and no fresh proclamation of sale is necessary, 16 0. 33 ; 12 M. 464 ; 
46 P.W.R. 1916 =*82 I.C. 970. 


y.— RESALE. 

I N 79HAT OASES RE-SALE IS TO BE MADE.— In default of pay- 
ment of the price of each lot of moveable property at the 
time of the sale or soon after as the officer or other person 
holding the sale directs, the property shall forthwith be 
re-sold, (O. 21, r. 77.) 

In default of payment of a deposit of twenty-five per 
cent, by the purchaser, on the amount of his purchase 
money, to the officer or other person conducting the sale, 
immediately after the declaration of such person to the pur- 
chaser the property shall forthwith be re-sold. (O. 21, r. 84.) 

The pfoporiy ehall forthwith be re-aold, no freah pcoolamation is neoesaaty. 46 
P.W.R. 1916—32 1,0. 907. 

In default of payment of full amount of purchase- 
money payable within the period of fifteen days from the 
sale of the property by the purchaser into Court, the 
property shall be re-sold and the defaulting purchaser shall 
forfeit all claims to the property or to any part of the same 
for which it may subsequently be sold, and the deposit of 
twenty-five per cent, may if the Court thinks fit after 
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defraying the expenses of the sale be forfeited to the Grovern- 
ment. (O. 21, r. 86.) 


Where a sale is set aside on the ground of being made 
in favour of the decree-holder without the permission 
required by Order 21, rule 72, the property may be re-sold. 

<0. 21, r.73(3).) 

After a sale is set aside under rules 89, 90 and 91, the 
property attached may be re-sold. 

NOTiFio&TioN ON RE-s ALB.— Every re-sale of immoveable 
property in default of payment of the purchase money within 
the period allowed for such payment, shall be made after the 
issue of a fresh proclamation in the manner and for the 
period hereinbefore prescribed for the sale. (O. 21, r. 87.) 

LIHITATION FOR APPLIOATiON FOR RE-SALE.— Art. 178 governs as appli- 
oasioD by a deoree-Uolder for a fresn sale aod time does not cun until be ie compelled 
to eelund the purohaae-money to tbe purchaser. 30 M. 309. 


EFFBOT OP RE-SALE. 

DBFAOLTlNCl PURCHASER ANSWERABLE FOR LOSS ON RE-SALE,— 

Any deficiency of price which may happen on a re-sale by 
reason of the purchaser’s default and all expenses attending 
such re-sale shall be certified to the Court or to the Collector 
or subordinate of the Collector as the case may be, by tbe 
officer or otber person holding tbe sale and shall at tbe 
instance of either the decree-holder or the judgment-debtor, 
be recoverable from the defaulting purchaser under the pro- 
visions relating to the execution of a decree for the pay- 
ment of money. (O. 21, r. 71.) 


SQOPE. The pcoviaions of O. 31, t. 71, apply to all salea whether of moveable or 

immoveable property and also to re-aalea held under O. 91, cc, 77, 84, 85 and 86. 7 

0. 337 ; 13 M. 461 ; 2<0.W,N. 411 ; 3 L.B.B. 295 1 16 O. 536 ; 6 B. 676 ; 44 A. 

266; 60 I. 0. 69. Default in payment of the poundage fee aa laid down in 
tt. 6 and 6 of the High Court Rules and Ciroulat Orders, aa a result of which a 
te-aale takes plaoa makes the defaulting putohaaet liable for defloienoy of price 
UDdot O. 31. c. 71. 9 C.L.J, 116 = 3 I.O. 296. When a aalo \b set aalde under O. 21, 

t. 73. on the ground that it waa made without the petmivaion of the Court, the decree- 
holder ia liable to make np any defioienoy of price fetched at a re-aale, 13 Sd.L.J, 331, 
Failure of the detaaltiog porohaaer to make a deposit under O. 21, r. 84, makes him 
liable for defloienoy of price (etched ftt’a ra-aale, 6 B. 676 ; 12 M. 464 ; 3 li.B.B, 326; 7 0. 
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337 ; A. Q66 ; GO I.C. G9t Whether there is a defaalt in the payment o( the initial 
deposit of 26 per cent, ol the pucohaee'money or in the deposit of the batanoe under 
O. 21i r. B6. the property must be re> 80 ld and the difierenoe of prioe recovered from the 
defaulting purobaeer. 44 A. 266 P.B. ; 60 I.C. 69-1919 P. 910. The contrary 
rnlings SO A. 973 and 16 O, 33 are no longer good law. When a purobaeer made a 
default in payment of the pnrohase'money and a re^aale was orderedi but before it took 
place the property was sold in execution of another decree at a lower prioe, the auotion- 
purchaser is not liable to make up the defioienoy as it is not a re.sale. 16 W.R. 14 : 16 
0* 636. The provision in r. 71 for payment of defioienoy, is a salutary one and intend' 
ed to minimise the hardship caused by the purchaser's default and the Court should 
give efieot to it uoloas the defaulting purchaser would be substantially prejudiced. 31 
L.W. 233 ; 87 I.O. 1 - 1926 M. 631. 

APPLICABILITY.— The provisions ol O. 21, r. 71, are applicable where default 
has been made by a purchaser in payment of the deposit required to be made by him 
in reepeot of property purchased by him at an auotion'Sale when that sale is held in 
exsoution of a Civil Court’s decree or by the Collector, in pursuanos of the Pablio 
Demands Recovery Act. ^19191 Pat, 310 = 50 I.O. 69. When the highest bidder at 
the auction of an insolvent’s property sold by the receiver appointed under the 
Provincial Insolvency Act fails to deposit the one>fourth of the putohase-money and 
the property is thereafter re-sold at a loss, the Reosiver oanoot realise the lose form the 
bidder under 0> 91. r. 71, O.P. Code. 99 A. 367 : 62 I.O. 307. 

EXTENT OF LIABILITY.— No Interest allowed. Only tbedifiersnoe in purobase- 
money is allowed and not any interest on the difierenoe in prioe. 9 W.R. 600. The 
defaulting auction purchaser is not liable for interest on the deficit amount from the 
date ol the sale to the date of the order of the Court diraoting him to repay. 76 I.C> 
296=46 M.L.J. 134. 

The purobaser ie liable for the defioienoy of prioe and the expeoees ol the 
re-sale and nothing more. 3 W.R. 3« On a re-eale of immoveable property the 
defaulting purchaser shall forfeit all claim to the property and to any part of the 
sum for whiob it may subsequently be sold ; and the deposit of 25 per oent. may if the 
Court thinks fit, after defraying the expenses of the sale be forfeited to tbe Govern- 
ment (O. 31. r. 66). When the purchaser failed to pay the balance, but the sale 
woe oet aside under O. 31, r. 89, by the judgment-debtor, it was a proper case for 
refunding the deposit. 39 A. 360. Tbe old Code gave no disoieticn to tbe Court in 
this matter. Where a deoreo-bolder purobaeea himself or through another person 
without tbe petmiseion of the Goort under O. 31. r. 73. the Court may if it thinks fit. 
on the applioation of the judgment-debtor or any other person whoso interests are 
ofiocted by the s.ale by order set aside the sale, and the costs of such applioation and 
order and any defioienoy of prioe which may happen on tbe re-eale and all expenses 
attending it shall be paid by the deoroe-bolder. (O 31. r. 73 (3)). 

remedies of aggrieved PARTY ON RE-SALE. — Tbe parties affected by 
ta-salo are the deorce-bolder. the judgmcnt'dab'.or and the defaulting auetion-purobasei. 
‘The judgmont-dobtor nr (be decree-holder oan proceed under 0.21, r 71, againet the 
deUuUing purchaser as if there was a deores passed against him for tbe payment of 
money amounting to the defioienoy of prioe at re-eale. This rale does not declare that 
the remedy conferred by its pcovieions is tbe only remedy by which a person damnified 
in tbe manner indicated by the rule oan recover damagee. But it a person elects to 
proceed under r. 71, bo deprive? himself of tbe right to prooeed subsequently nnder 
common law lor an alternative remedy unless tbe certifioate granted to him is rendered 
usoleea by error in pcooeduco or by the defaulting purobaser’a oonduot. 50 I.O. 69= 
(1919) Fat. 210 ; 13 I.O. 360. A person ordered in the capacity of a defaulting pue* 
obaeer to make good the defioienoy of price which has resulted on a re-sale of property 
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may being a eepar^id euit lo aet aside the oedee and to reoovec the money eealieed from 
him, 7 134 : 19 A. 99* Ad to eight of appeal aee in/rd, The jadgment-debtor 

or the deceee^bolder has a eight to peooeed against the defaulting anotion^pucohaaec 
by a separate suit foe the eeooveey of lose on re^aale, 12 A. 23 ; 36 B* 339 ; 16 O, 686. 
Aooording to the Patna High Oonet it a person properly brings prooeedings undac r. 71 
end exeoutes a cartifioate oader that tale as a decree, then having ezeeoiaed bis 
eleotion he depcivea himself ol the eight of sabsegaaotly aseerting whatever alter- 
native remedy be may or might havs at oommso law. I( however the remedy and the 
ptooedure provided by r* 71 becomi inoperative and nugatory in afiaot and infruotuoua 
in resaitt owing to an error in procedure then the judgment-^debtor is entitled to 
pursue the alternative remsdy wbiob he has otherwise got under the common law to 
recover damagee for the wrong that has been done to him at the hands of the defend- 
ant : and more espacieliy is this so when the certificate granted under r« 71 has 
become infructuoue merely by reason of the defendant's oondaot, 11919) Pat, 210 
60 I,0« 59. It is not nsoessa^y that a deores^holder should recover the defioienoy of 
price at a re-sale before atteohtng other properties of the judgment-debtor. Ho may 
proceed against other pcopartiea. 8 0. 391 ; 2 Bi 563; 24 M* 907 ! 21 W,B* 149, 
When a jodgmsot-debtcr's property is sold in ezeoution of a decree for a sum more 
than suffiiient to satisfy the decree and default is made by the auctioD-pocchaBer in 
the payment of the purchaBe^money, the Court will not be juatified In ordering the sale 
of a further portion. Toe proper prooedura is to re-sell the same property and then 
It BUm eeaiiead by the re-sale la iosafficieot to satisfy the decree it is open eUbec to the 
judgmsnt deotor or decree- hcldac to apply that the balaooe should be reoovered from 
the defaulting auotion-parohaaer, 8 O.Ii«R« 41, 

APPEAL order of the Court directing the defauitsc to pay or absolving him 

from the liability to pay the difiereooe between the prices at the two sales Is appealable. 
96 C. 99 : 16 C. 536 : 1 A, 161 ; 7 W,B. 110 ; 6 W.B, Mis. 126 ; 9 W.B. 500 ; 16 W. 
R, 14 ; 3 W,R. 3 ; 18 M, 499 ; 12 M. 464, Aooording to the Allahabad High Court 
no appeal lies from such an order. 14 A. 301 ; 13 A, 397 ; 19 A, 33, 

APPEAL FROM THE ORDER OP FORFEITURE.— There is no appeal Item the 
order ol forfeiture of the deposit of 35 pee oaat. when there is a default on depoaiting 
the full amount of the purchase-money within 16 days after the sale, 130 P.B, 1891. 

CONDITIONS OP LIABILITY ON RB-S4LE, — Wheo the preiioolnary deposit ie 
not paid immediately and the property is buodequea^ly but not ** forthwith put in 
again to auction to be add for a ocasiderably less earn held that the first sale was not 
merely iteegulat but no sale at all and that the first pacobaBer was not liable to pay 
QompeQaation for the re-aale, 30 A. 373 ; but see now, 44 A, *266 F.B. : SO I.O, 59 » 
(1919) Pat. 210. Id oasa of a default on the part of the auctioo-purobaset to deposit 
the purchaae-money, the property must be re-sold forthwith. Fresh bids should be 
invited aeon afteewarda and no fresh proolamatioo of sale ie neceesary. When therefore 
a period of nearly aiz m^otbs ioterveaed betwean the default of the auotion-purobaeeE 
and the fiaal gale held that the rcquiremeots of O, 31, r, 34| bad not bean complied 
with and the auatioa-paroba^er could oot be oalled upon to pay the defieienoy in petoe, 
45 P.W.R. 1916^33 I.O. 970, The reasooable oonatruotioo to be placed on r. 71 is 
that re-sale should be withio a reasonable time after tb*) first sale and the property 
ce-sold should be eubataotially the same and that any difierenoe will not matter, if the 
difiereooe in the condition of the property or the title thereto is one which would 
ooour In the oediuary coarse of things having regard either to the nature of the property 
or trinsactions in raapset thereof having legal force at the date of sale or was brought 
aboutrby the fira^ purobaeer*d default. 41 M 474* (Per Eomaraswami Saatri, J.) Tho 
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7e«sale mast be held ** fortbmth ’* uadec O. 21. e. 64| olherwUe the delaatting pnrohaser 
ie Dot liable. 63 I«0. 131»28 0.0. 327< The liability of the aaotioD'parahaaeE in the 
fiEst Bale under 0< 21. r, 71, is the oreation of a statute relating to ptooeduce and the 
auotioD'parcbaeet who is eued for the defioienoy in the eeoond sale is entitled to 
appeal to the words of O. 21, r. 66, to show that the statute had not been oomplied 
with and it oannot be said that there was not a re*Bale of the property which was pat 
up in the first instanoe. 36 B- 329. O. 21, r. 71, has referenoe to the defaulting 
parohaser and ie oonoerned only with the legal relation oreated by a purchase aesunsed 
to be regularly made with the ooneeqaenoee of its repudiation by the bidder. 42 M. 
776. There muet be a re<sale of the same property that was first sold and under the 
same description and any substantia! difierenoe of dosoription at the sale and rs*sale in 
any of the matters required to be specified in 0. 21. r. 66 to enable the intending 
purohasers to judge of the value of the property should disentitle the decree-holder 
to recover the deficiency of price under O 21, r, 71. 16 O. 636 I 14 I.G. 777. If the 

desoriptioD of the property is changed owing to difierenoe in the value of the property 
owing to oauses which ate beyond the control of anybody, the deoceo-bolder may 
recover damages in a regular suit and not in the prooeedings under O. 21, r. 71. 16 

C4 535. The words " eball forthwith be re-sold ” include " shall forthwith be put up 
for sale." Hence when the property is pat up lor re-eale and the oocduotiog officer 
has adjourned the sale and oootiuued it until be obtained a bid, the deoree-bolder is 
entitled to apply for the reooveiy of the defioienoy, if any, from the defaulting pur- 
chaser. 1926 M. 739. 


OERTIPIO&TION OF EXPENSES.— The preparation of a oertifioate of expeuaea 
ie not a ooudition precedent to the allowance of the deficiency by the Court. It ia not 
an esBontial pcelimiaaty to the order by the Civil Court , and it may at the instance 
of the judgment-oreditor or the judgmeni-debtoc order a recovery of the defioienoy. 
19 A. 22. 

NOTICE.— Exeoutioo for difierenoe cannot be made uoleaa an order has been 
made, and the latter should be made after a notice oalling upon the defaulter to make 
up the defioienoy. 20 W.B. 60. 


LIABILITY AS PRINCIPAL OR AGENT.— A person in order to take advantage 
of 8. 930 (1) of the Indian Oontraot Act, must allege and prove that when making the 
bid or before doing so be h%i ioformod the Court Offiaer who wag acting on behalf of 
the Court in eolllog the property that he wm making the bid only as the egeot of 
eome named third person. 46 M.L.J. 134 = 78 I.O. 296. If at an auction sale held 
under the C,P. Code foe any good cause the auotioneer does not accept es purchaser tbe 
person named by the highest bidder ae hig principal, he oannot make the bidder bim^ 
self purchaser against bis will. He must simply declare that there is no sale and 
re open tbe bidding. When a parson held himself out as agent only for another and 
the latter was accepted as the purohaesc on hig bid. and the judge oonduoting the 
sale wrote down tbe agenfa etatement that he was acting as agent, then >n caee of 

re eale tbe principal ie considered as the apparent purohaset and the person liable for 
tbe defioienoy. 20 W.R. 80. A purohaset at an auction sale in the obaeaoter of an 
agent oannot be made liable as a ptiooipal. A proceeding under O. 91. t. ® 

taken against the party who was the principal m the oaae. 20 W.R. 397. lithe 
agent had no authority for bie principal to meka the patohaee, he may be made liable 
00 that ground either that be lalaely cepreaented himself as having authority o' ^ 
bv acting in the way ho undertook that be had authority in those prooeedings. 20 W. 
R 397 Where A putobased “ as mother and guardian of her minor eon " the minor 

was the real putohaeer. 12 W.R. 396. 
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VI.— SETTING ASIDE SALES. 

SALE WHEN TO BECOME ABSOLUTE OR BE SET ISIDE.— (1) Where 

no application is made under rule 89, rule 90 or rrde or 
where such application is made and disallowed, the Court 
shall make an order confirming the sale and thereupon the 
sale shall become absolute. 

(2) Where such application is made and allowed and 
where in the case of an application under rule 39, the deposit 
required by that rule is made within thirty days from the 
date of sale, the Court shall make an order setting aside the 
sale: Provided that no order shall be made unless notice of 
the application has been given to all the persons affected 

thereby, 

(3) No suit to set aside an order made under this rule 
shall be brought by any person against whom such order is 
made. (O, 21, r. 92.) 


LEGAL CHANGES.— TtiiB rulo oovera appIioatioaB undac ct. 89, 90 and 91 , 
while UDdec the old Oode the oottsapooding B. 312 mentioned only applioatione andar 
8e 311 (ooreeapoadiag to 8* 90 of the new Oode)* 


SCOPE — Setting aside sale of only some of the property.— A Court can set 
aside an exooation sale ae regards some only of Ihe 

anotion aale without setting aside the sale ol others. 9 C. 666 . 18 C.W.N. 917 2 

l.C 64. An execution sale is a good aale until it ie aet aaida and it oannot be set aeide 
by a delenoe in derogatioo thereof in an aotioo lor recovery of po-iaeseion by the pur- 

ohaaet* 3B Ia0» 47* 


APPLICABILITY OF THB ROLE.— The pcoviaiooe of Oe r. 92, reqaiiiog 

Dotioe to be served does not apply to a suit to set aaldo a sale under S 174 of the 
Bengal Tenancy Act. 61 l.C. 136 = 2 P.*t. n.T. 66. Under the rules framed by the 
Governmenbunder 6. 68 and 70. O. P. Oode, ooeccspondiDg to O. 31, r. 92. to deal vftth 
execution sales by Collector, the order or confirmation by the Oolleotoc is final and 

no suit lies against it. 45 A. 303 P.B. 


Poblic Demands Recovery Act.— No suit lies to set aside a sale on the ground of 
non-aetvios of uocioa under the Publio Dimands Recovery Act (Aot I of 1896). It is 
batted by O. 31. t. 92 (3) and S. 47. O.P. Code. 31 G. 787 (35 C. 286 on appeal). 


APPLICATION. For restoration. — An order restoring or refusing to restore an 

appHoabion, for setting aeide a aale, diemis^ed for dolauls ia not appealable, as it ia not 
one under O. 21, t. 92. 36 P.R. 1907 ; 10 O O. 17 1 ; 6 0.0. 29 ; 27 0. 414 ; 4 O.W.N. 
39 I 10 B. 433 5 It M. 319 ; 3l O, 307 ; 29 A. 696 ; 10 0.0. 363. 


NOTICE. — The notioe mentioned in the ptoviao to ol. (2) of t. 92 need not be 
given within 30 daya mentioned in r. 92. 37 B. 387 » 68 I.O. 238 = 9 O.Zj.J. 211 } 

1926 F, 266. A sate cannot be set aside without notice to the auotion-pucobaseE who 
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oan appeal in oaee an order is passed against him. 63 I.O. 986 (L.) ; S Ij.Ii.7. 163. 
An aaotiOD'purobaser is entitled to appeal against an order setting aside a sale which 
was done without a notice to him. 1C O.W.N. 686=10 I.O. 148. The object of 
O, 21, r. 92, is to give due notice of the application for setting aside a sale to all 
patties oonaeroed and give them an opportunity of contesting it, so that no order may 
be passed to the prejadice of any party behind bis back. This object will be equally 
achieved if the party hoe otherwise notioe of the applioatioo. BQ I.O. 931. 


NOXlOE TO ALL THE PERSONS AFFECTED. —The parohaser of a property 
from a deoree*bolder which the latter purchased at a sale in ezeoutiou of bis decree 
cannot treat as a nullity subsequent proceedings of tbe executing Court in which the 
execution sale is set aside with notice to the deoree^holder, but without notice to the 
purchaser, as such proceedings being good prooeedings against the deoree.holder 
are good also as regards tbe purchaser who claims through the deoree'holder. 
41 1.0* 200. Persons who had obtained orders for rateable dietribation of the 
proceeds of an execution sale are persons affected by an order within tbe meaning 
of O- 21, r. 92, and an order behind their back oanuot bind them. 36 M.L.J. 
604 = 46 I.O. 38. Tbe heirs of a deceased decree-holder are persons affected by 
tbe sale. 76 I.C. 863 = 6 Pat. L.T. 233. R. 93 does not make it obligatory on the 
applicant to pay tbe prooess tee or to serve notioe aooording to the mode of service 
prescribed in the Code foe every oaee, on all persona affected by the sale. 67 1.0. 366. 
An order setting aside an execution sale under r. 90 without giving proper notioe to 
the patties ae required by r. 93 is without juriediotion aod is of no eSeot. 3 Pat. 
li.T. 370 = 63 I.O. 113 : 33 I.C, 891. A notice to the judgment-debtor or bis legal 
representative is neoessary before setting aside a sale under the rule. 7 6. 434. No order 
shall be made setting aside a sale without notice to all the parties aSeoted thereby. 76 
I.O. 863 ; 68 I.C. 238 ; 76 I.C. 430 = 2 P. 600 : 76 I.C. 46 = 46 M.L.J. 413. It is not 
oeoeseaiy to make all the persons afieoted by the sate parties to tbe application. A 
notice to them is neoessary before setting aside a sale under O. 31, r. 93. 1936 P> 
366. An auction sale oaunot be eet aside in a ptooaeding to which tbe auction-parohaser 
was not a party. 16 I.O. 238 ; 6 1,0, 306 = 11 O.L.J. 66 ; 76 I.O. 663. In a proceed* 
ing for the reversal of the exeoution sale the person whose property is sold must be a 
party. 20 O.L.J. 469= 37 I.O. 139. The order under 0. 21. t. 93, does not afieot a 
stranger to the proceedings who has a claim to the property. 34 I.O. 44 = 1 L.W. 412, 

LIMITATION. — The period of limitation for an appMoation to eet aside a eaU is 
thirty days under O. 31, r. 93 (3) from the date of the sale. 60 I.O. 914. 

Oato of sale.— ‘A sale of immoveable property iu exeoutioo of a decree is not 
complete until the ofHoer oooduoting Che sale has accepted the deal bid and tbe pur* 
chaser has paid tbe deposit required by O. 31, r. 84, 0 P> Code. Thu terminus a qua 
for the period of 30 days provided by O. 31, r. 93 (3) must therefore be deemed to be 
the date of deposit. 50 I.O, 914 { 17 I.O. 733. 


SUIT TO SET ASIDE THE ORDER, — The corresponding B. 312 of the old 
Oode of 1883 applied only to applications referred to in B. 311 (corresponding to r. 90 
of tbe present Oode). Tbe present rule applies also to applications refocrod to io rr. 89, 
and 91 ; also see 24 A. 979 F.B. : 26 B. 337 P.O.; 99 A. 144 ; 36 3. 40 ; 7 I.C. 603 ; 42 
.0. 463 : 1933 B. 63. No suit lies on the ground of fraud or material 

irregularity after an execution sale has been confirmed. 44 M. 361. A euU does not 
lie to set aside an order confirming the sale nnder O. 31, r. 93. 16 O, 33 : 36 B. iO ; 

39 A. 196 P.O. ; 7 A. 460 ; 10 A. 127 ; 1936 L. 166 = 7 L. 1 ; 1936 O, 46-89 I.O. 

107. Under the rules framed by the Goverumeut under Ss. 66 and 70, O.P. Oode, 
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ooiresponding to O. 31, r. 98. O.P, Code, to deal with exeoation aelee by the Oolleotoe 
the oedat ol oonfitmation by the Colleotot ia final and no salt lies against it. 46 A. 
903 P,B. Where a deotee has been paeaed and aet aside by the fraud and oollneion ol 
the jodgment-debtor in lavone ol a third petaon in order to put a burden on the pro- 
perty to be Bold and alter sale to aet aeide the deoree, a suit ie maintainable to aet the 
sale aside and a resale may be ordered. 78 I.O. 108. The proviaiona ol r. 93, pte 
olude a defendant judgment-debtor Itom asking the court in a euit by the decree- 
holder for poaaeaaion to go Into a question which afieots nothing bat the regularity of 
the Bale. 98 O.W.N. 831 = 78 I.O. 126 ; see 91 I.O. 926. Under the old Code the 
aaotion-purohaaer was entitled to recover the putohaee money by a suit when the 
jodgment-debtor waa found to have no saleable interest. Under the present Oode no 
suit lies, but an appeal lies. 37 0. 67 ; 99 B. 783 J 40 M. 1009 J 40 A. 411. 
The law ia changed in thia reapeot, and the remedy by suit ia no longer availible. 39 
A. 114 ; 39 M. 803 ; 40 M. 1009 J 43 A. 60 ; 60 0. 116. When oettain joint family 
property ia eold in ezeoution ol a deotee againat some of the membeca of the family 
and an applioation also by them ia dismiaaed ander O. 21, r. 99, a suit by another 
member ia maintainable, but those membsra whoae applioation under r. 90 ia dis- 
missed have no oauae of aotioc. 91 I.O* 316 = 8 N.Ei.J. 184. 


guy popBon againat whom such an order la made. ^Clause (3) of r, 93 does 
not bar a euU by a person whose objection under r. 89 has been diaallowed when 
he waa neither a party to the auit in which the deoree was passed not to the exeoation 
ptooeedinge which followed the decree. 104 P.Et. 1916 = 36 I.O. 213. When a petaon 
whoae claim to certain property sought to be sold aa the property of the insolvent has 
been defeated by a suit to establish bis right, saoh a euit ie not batted by O 31. r. 92, 
O.P. Code. 73 I.O. 867 = 6 tj. ti. J. 9. Role 92 doss not bat a auit for a deolaration 
that the auction ealo ia void on the ground of collusion and fraud, not only of the 
decree-holder and the aaotion-purohaser, but of certain other pereona also. 32 A.U.J • 
1060 = i:i,B. 6 A. 89. 


COURT. —The “ court’* in thia rule means the Otvil Court and not the *'Golleotoe’* 
whcu the oaae is traueferted for exeoutiou to the Collector. 40 A. 436. 


APPEAL. — An appeal lies from an order under this rule aeltiog aside or refusing 
to set aside a eele under O. 4 3, r. 1 fy). 14 l.C. 3 10 l 13 fid.L. 7?. 123; 12 I.C 169 i 16 
A.L.J. 433 ; 79 I.O. 361 ; 3 A. 363 ; 4 Pat. L.T. 736 ; 4 L. 243 ; 40 A. 425 ; 77 I.O. 
629 = 1992 C. 180 ; 91 I.O. 962. An appeal liee under O. 31. c. 92, and O. 43, r. 1 (y), 
against an order of an executing Court refusing to receive the amount of the decree 
and ooets fro to such a mortgagee aa oan ap ply under O. 9 1, t. 89. 178 P. W • R. 19 1 1 S 

19 I.C. 733. No appeal lies by a judgment-debtor under O. 43, r. 1 fy), from an order 
of the oxooating oouct leiaeiag to set aside a cale in exeoution of a deoree, if bis 
application cannot come within the proviaions of O 21, r. 83. or O. 21, r. 92. 72 P.R, 

1910. An order setting aside a sale euo moto by the Court ia not an order under t. 92 
and hence ie not appealable. 86 I.C. 1045=1925 S, lOi. Under the old Code no 
appeal lay unless the order oaine under 8. 244 of the old Oode (oorreaponding to 3. 47 
of the pceaent Code), 19 A, 140. An auotioa-pueobaser ia entitled to appeal against 
an order setting aeide a ealo whiob wae done without notice to him. 15 O.W.N, 666 = 
10 I.O. 148 ; 3 L. Li.J. 463. An order setting aside exeoation sale without notice to 
the purobaser ia appealable at the iaetaooe of the auotioo-purobaaer. 3 L.L.J. 463. 
No appeal l>es from an order dismissing an application to set aeide a ealo on default of 
appearance under O. 48, r. 1 (y) not ie it revisable under 8. 115. 1926 C. 773 = 80 

C.W.N. 670. 
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OODRT OF APPEAL.— An otdQE of the Distciofc Oouct diemiesiag an appltoatioD 
to set aside a sale undee O. 21. r. 92 of O.P. Code, is not a decree bat an appealable 
order and therefore an appeal agaioet each an order Uea to the Divisional Court even in 
a oaee in which Che value of the aubjaot>maCter la above Bupees 10,000. 89 I.O. 372 a 

11 Bur. L T. 8. 

SALE BT OOLLBOTOR,— If the ezeoution proceedings were transferred to the 
Oollector under 8. 68 of the Code and sale efieoted no suit lies to eeC it aside. It 
is barred by O. 21, e, 92 (3), The proper remedy of the judgment'debtor objeotor is to 
file an appeal from the order of dismissal of application lor setting aside sals. The 
appeal lies to the oommissioner as provided by S< 46 of the Kales of Local Govern, 
meat. (U.P. Gazette, 1911). 36 I.C. 473. 

Bombay. ~I d execution proceedings held before a Collector, when once an applica. 
tion is made within time limited by law to the Colleotoc to ect aside the sale, the 
Oolleotor is bound to refer the appiioation to the Court under civil oiroulars. Ae soon 
as the application is so made to the Colleotor, all hie powers for oonfl'ming the sale 
arc suspended until the application has been disposed of. If the Colleotor nobwithstand- 
ing the referenoe of the appiioation to the oivil Court proceeds to confirm the sale, it 
is open to the judgment-debtor to file a suit to set aside the sale when the auotioo*pur> 
chaser is a third party. 44 B. 661. 

PARTIES TO APPBAC,— Ad appeal, agaioet an order confirming an auction 
sale to which the auction purohaseis were not made parties till long after the appeal 
was time'barted ae against them, should be dismissed, 1 Li 21, 

Right of tbe certified and real purchasers to appeal. —Though the certified pur* 
ohasor has boon found to be a benami purchaser by tbe lower Court he has yet the right 
of appeal against au order setting aside the sale. 3 M.L.J. 266. 

COURTS TO HE&R APPEAL.— 'When the applicant was a oicditoc for a sum 
less than Ra. 6,000, the appeal lies to the High Court when the aalo took place in a 
suit for a sum over Rs. 6,000. 11 B.H.O, 16 ; 8 0. 867 I 16 O. 489 F.B. I 20 0. 418 ; 

29 Q. 548. 

SECOND APPEAL. — No second appeal lies from an order under O. 21, r. 92 
38 0. 339=11 Bur. L.J. 26; 39 I.C. 374; 66 I.O. 646 ; 41 1 0. 763; 40 A. 
122; 2 P.W.R. 1919; 41 1.0. 121 ; 6 D. 250; 168 P.R. 1919; 88 I.O, 569 J 
91 I.O. 213; 8 I.C. 893 = 9 M.L.T. 171; 66 I.O. 939 = 26 0.0. 78; 1923 L. 
287 = 72 I.O, 788 ; 29 C. 4 ; 39 0. 637 ; 4 L. 243 ; 6 I.C. 573 ; 16 O.W.N. 686 ; 
87 I. C. 413 = (1936) M.W.N. 701 ; 90 I.O. 229 ; 1926 L. 201-91 I.O. 213. When an 
auction sale is sought to be set aside on tbe ground that no notice was issued under 
O. 21, r. 92. and tho application is rojaoted. the order doea not fall under S. 47 and 
benoe thcreis no Booond appeal. 4 Pat. L T. 721 =74 I.O, 638. An order confirming 
or sotting aside a sale under O 21. i. 92, is appealable under O. 43, r. I (;). and hence 
under 8. 104, O.P. Code, no second appeal lies from suob orders. 4 L. 243 I 1926 0. 
400 = 90 I.O. 228. Under 8. 104 of tbe O.P. Oode an order under O. 21, t. 92 setting 
aside a sals is subjeot to only one appeal and no second appeal is allowed. 168 P.B. 
1919, When a sale was set aside with the oousent of (he judgment'debtor and the 
decree^bolder and tho auction puiobaser appealed and the sale was ocnflrmed in appeal, 
no second appeal by the Judgment-debtor is competent. 62 1.0. 996 (L.). The mete 
fact that the judgment. debtor impeached tho sale not only on the ground of fraud in the 
proclamation of sale but also on the ground ol fraud antecedent to the publication did 
no; give a right ofseoond appeal. 40 I C. 436-26 O.L.J. 399. But see 10 I.O. 626. 
When a plaint in a suit to set aside a sale on tbe ground of irregularity or fraud i8 
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tzeated as an applioation andez O. ai. r. 90, bj (he appellate Court no second appeal 
lies from an order passed on (he plaint. 1996 O. 399**87 I.O. 666. 

Second appeal, vben the aacdon-parohaBor U (be decree-holder himself. — 
According to the Bombay High Court no second appeal lies from an order passed undes 
B. 99 even if the auctioorpUBobaser is the decree’holdez himself. 44 B. 473 * S6 1,0. 
769 2 30 M.Ii.J. 611. Where parties disputing the validity of (he sale are parties to 
(be suit they approach the Court under 8. 47 and a second appeal lies (o (he High 
Oonit. 47 M.U.J. 649^84 I.O. 976. 

LETTERS PATENT APPEAL,— An order of a single Judge of the High Court 
dismissing ao appeal Irom an order of the Court executing the decree refusing to set 
aside the sale under O. 31, r, 90 is not appealable under olauee 10 of the Letters 
Patent, Allahabad. 39 A, 191 ; 37 A. 336. 


REV ISIONt— The High Court cannot interfere in revision in the case of an order 
refusing to set aside a sale even though the order of the lower Court be erroneous. 40 
A. 435 : 79 I.C, 3Sl ; 6 C.W.N, 57 : 38 A. 84 {contra in 71 I.O. 1018 = 31 A.L.J. 
163). When a sale is set aside on an application under O. 31, c. 93 being made after the 
period of limitation the High Court can interfere in tevieioo. 13 M-L.J. 231. Where 
the lower appellate Court set aside the order of the lower Court and set aside the 
oonOrmation of sale under O. 31. r. 93 the High Court interfered in revision. 93 P.R. 
1907. 

APPEAL TO THE PRIVY QODMOIL.— An appeal lies to the Privy Council from 
an order setting aside or tefasiog to set aside a sale. 40 C, 635. 


ORDERS UNDER O. 21, R. 92,— An order dismissing an application under 
O. 31, r. 90 for non-appearance of the applicant amounts to an order under O. 31, r. 93 
and is therefore appealable under O- 43, r. 1 ij). 14 C.W-N. 673 = 6 I.O. 493 ; 88 I.O. 
63 : 79 I.O. 361 (eonfra held in 66 I.O. 981). 

Orders refualng to restore the case.— Ao applioation to set aside a sale under 
O. 31, r. 90 having been dismissed lor default, the appUoant applied for restoration of 
the case, but the application was refused, held that no appeal lay against an order 
refueiDg to restore the ease. 37 I.C. 493 = 19 O.W.N. 36 ; 66 1.0. 961 ; 1936 L- 109 

= 89 I.C. 360. 


ENQUIRY.— The Court is houod to try the validity of the judgment-debtor’s 
objection to the sale of the attached property. 34 W.R. 65. The issue which arises 
in a proceeding when a petition is preferred under these rules is a judicial proceeding 
and ought to be carried out with regularity. Upon the petition being Sled, the Court 
ought to a da; for the baattog of the matter of tbe petition and give reasonable 
notice thoraof to ail paetias, 30 W.Et. 431. The Court .•should make an investigation 
into thj oicoumstaaoes attending the sale which was objected to by the judgment- 
debtors and ought not to rely on the mete report of the nazir. It is imperative on tbe 
Court to take up each objection separately and determine it spaoiScally zeooediog the 
reasons for tbe findings arrived at in respeot of it. 3 N.W-P. 143. 

NATURE OP PROOBBOINOS TO SET ASIDE SALE,— A proceeding to set aside 
a sale under r, 90 is not a prooeeding in ezeoution as the execution proceedings 
ordinarily end with the sale resulting with (he full or part satisfaction of the decree. 
63 I.C. 608 = 6 Pat. L.J. 353. 

OBJEOTIONS TO SALE. — A judgment^debtor can object to tbe execution pro- 
ceedings on (be ground (hat tbe Court is preoludad from selling the property (e.g. an 
oooupanoy holding) and that tbe Court should carry out the provisions of law and not 
act In violation thereof. 43 A. 547. 
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TIHE FOR TAKING OBJECTION TO B&LB.~£j76a though the sale ia hold in 
vioIatioD of the ptovisioas o( 8. 99, T P. Aok, i( ia the duty of the mottgageea (judgmeat- 
debtoca) to objeot to the aale oe theooDfiraiatioa of the aale bofoco the sale ia ooaficznedi 
The cepceaentative of the jadgment>debtor o>aoot queatioa ita validity. 9 A.L J> 133 ; 
30 kt 146. Au applioatioD to set aside a sale od the grouod that the applloatioo foe 
attaohneot and sale was barred by limitatioD cauDot be made after ooDfirmatioo of sale. 
2 Pat. L.J. 167. An objeotioa to an ezeoation sale on the ground of fraud oau only ba 
taken prior to the oonflrmatioa of the sale. 61 I.Q. 447 but see eonfra in 90 0. 143 ; 
1932 P. 433. Where the judgment^debtor oe bis transferee bad notice of the ezeoutioo 
prooeedings, and bad an oppoctnuity to objeot but failed to do so, he ia bound by the 
order oonfiemiog the eale. 1936 M. 13»91 I.O. 443. See aleo 9 C.W.N. 973 ; 36 C. 
727 , 34 0. 199 : 40 A. 680. 


LIABILITY FOR COSTS OF SALE.— When an ezeoutioo sale is set aside on 
the ground of icregutarity under O. 21. r. 90 the judgment-debtor ie not ohargeable 
with the ezpenees of the sale so set aside. 1 Agra Uis, App. 1. 


SETTING ASIDE SALES ON DEPOSIT. 

APPLICATION TO SET ASIDE SALE ON DEPOSIT —(1) Where im- 

moveable property has been sold in execution of a decree, 
any person either owning such property or holding an 
interest therein by virtue of a title acquired before such sale, 
may apply to have the sale set aside, on his depositing in 
Court — 

(a) for payment to the purchaser, a sum equal to 

five per cent, of the purchase money ; and 

(b) for payment to the decree-holder, the amount 

specified in the proclamation of sale as that 
for the recovery of which the sale was ordered 
less any amount which may, since the date 
of such proclamation of sale have been 
recovered by the decree-holder. 

(2) Where a person applies under rule 90 to set aside 
the sale of his immoveable property, he shall not, unless he 
withdraws his application, be entitled to make or prosecute 
an application under this rule. 

(3) Nothing in this section shall relieve the judgment- 
debtor from aoy liability he may be under in respect of 
costs and interest not covered by the proclamation of sale. 

(O. 21, r. 89.) 
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A.PPLI0ABIL1TT OP THE RULE. — The provision of O. SI, i. 89 apply to sales 
ODdec Aot X of 1669»38 O. 833. The rale aplies to sales onder the Pnblio Demand’a 
Recovery Aot. 93 I.O. 96. The provieioDs of O. 31, i. 89 may ordinarily apply to sales 
on mortgage decrees alter attaobmant ander the O.P. Oode» but they do not apply to 
a suit on the origioal side of the High Qourt where without attachment the sale has 
been held by the Registrar in conformity with the rales of the Gontt. The praotice 
ander the lules of the High Court and the C« P. Oode are not workable together in 
this respect. 94 O.W.N. 636*>69 1,G. 43i ; 34 O.W.N. 1039 = 60 I.C. 406='48 G. 69. 
This rule applies to sales in execution of mortgage decrees. 33 M. 386 ; 95 M. 344 
PiB<i 31 C* 663 ! 31 364 ! 10 Id.Ej.J. 338. This rule does not apply to sale of 

mortgaged property under the T.P. Aot. 36 0. 703 F.B. <33 G. 683 overruled; 19 A. 
306 dissented from.) 8 C.W.N, 109 ; 3 O.W.N. 197 {oonira in 36 B. 104 ; 31 
A. 346) 30 M. 507 : 1 0.0. 193. 

Decrees aader the Rent 'Act.— The provisions of O. 31. r. 89 apply to sales in 
execution of a deoree for recovery of arrears of toot under the Bengal Rant Aot. 38 O. 
833 : 15 C.W N. 863 : 13 O.W.N, 334 = 4 I.O. 474. This rule applies to a sale of a 
tenure in execution of rent deoiea for its own arrears. 33 O. 393 ; i O.W.N 114 = 8 
O.W.N. 66 ; 8 O-L J. 306 ; 6 O.W.N. 67. 

This rule does not apply to a sale held in a partnership suit for the realtaation of 
partnership assets, and rule 314 of the Original Bide Rulee only applies to oases to 
wbioh B. 89 of the Gods is applioable. 41 M L.J. 465 = (l9il) M.W.N. 736. The provi- 
sions of O. 31. r. 89 do not apply to proceedings held by the Collector in execution of a 
decree under Bs. 66 and 71 of tfae O.P. Oode. 36 A. 167 ; see also 31 A. 281. This rule 

applies to sales in enforoemeot of a decree based on the award. 37 O.V7.Ni 466= 1993 
C. 683. 


OBJECT AND SCOPE. This rule is intended to keep out etrangere and the right of 
pre-emption arises only when the bid is made by a stranger and not a oo-sharet though 

that oo-sharer IS one in a diSorant pa««, but in the same iUaftof. 13 A.L.J. 1148 = 36 

I.G. 96. A Court has no power to set aside a sale unlese the judgment-debtor atriotly 
oompliee with the provisions of the rale. 33 B. 733. O. 31. rr. 89. 90 and 91 presuppose 
a valid decree under which the sale is held and r. 99 does not affeot the power of the 
Court to ooafirm the sale or mak3 it oompulsory to confirm the sale when the Court 
aods that the sale was held under a deoree whioh did not authorise the sale. 66 I.C, 
647 = 34 O.W.N. 73. The provisioua of Uw must be very atriotly conformed to before 
a sale is set aside under this rule. 39 M.Ei.J. 362 ; 80 I.O. 444 = 27 0.0. 89. 


WHO 0»N iPPLY UNDER THIS RULE.-Uader th, old Oode ol 1882 tho 
Appl.o.tion to set aside the e,lo could be made only by " any person whose immoveable 

e®n'e°h o L '""-ing 

h therein by virtue of a title aequired before snob 

bee bo laT whose immoveable property 

The presenf rule is wiler than the oorresponding B 310 Ao^ftho 
old Oode of 1882. 33 C.W.N. 697 = 52 I. O. 337 o. Jio A of the 


rent ^ a ^ obtains a money deoree in respeot of his share of the 

irth^d oooupaooy holding and puroha^ea ths holding in execution 

of the deoree obtams nolb.og tangible by the purchase and has no iocus aiafidi to make 
a deposit under O. 31. t. 89. 1934 P. 513. maxe 


436). 


A CO sharer may apply under this rule. 30 A. 192 ; 195. 19G (eoMra in 30 G 


and 


A mortgagee of immoveable property is entitled to pay the amount of th^ ^ 
coete .n order te get the property releesed from attaohment even after U ie eolTJn 
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the highest biddec and the mortgage has taken place alter aktaohmenti 30 B. 676 i B 
Bom. L.H. 670 ; 178 P.W.R. 1911-1-3 I.O. 733 ; 39 0. 1 P.B.J 21M. 416 { 33 A. 481 ; 
13 A.L.J. 273-37 I.O, 831 ; 37 M.L.T. 130 = 53 I.O. 968; 8 A.D.J. 359 i 30 M. 507 5 
13 C.W.N. 334 : 11 O.W.N, 743. A mortgagee in poaseasion ie competent to apply 
under t. 89 to set aside a sale of the property, 36 O.O. 78 — 66 I.O, 939 ; 36 B. 988 ; 
50 A.L.J. 43. A mortgagee can apply even thoagb the property ie sold aubjeot to a 
mortgage. 63 1.0. 968-27 M.L.T. 130. When the mortgagee of a non-tranaferable 
oooupaooy holding which waa brought to eale in execution of a rent decree and pucchaaed 
by the landlord decree-holder, sought to deposit in Oourt the decretal amount and com- 
peneation uadet O. 91, t. 89, held that the mortgagee had no intoreat under the rule 
and 80 hie deposit could not be accepted by Oourt. 39 I.O. 916 5 16 O.W.N. 431, 
When a pereou hold two mortgagee on oetlain property aad obtained a decree lor sale, 
and another money deotaa againat the mortgagor and in execuMon of the latter brought 
the hypotheoated property to eale, and the property was purchasod by a etrangor. the 

decree holder wae not entitled to apply under O. 21. r 89 to set aside the eale ou the 
ground that either the property wee sold ae free from mortgagee or aubjeot to them, 
and in neither oase wae he a peteon having an intereat in the property sold. II the 
property wae sold free from mortgagee, he must be deemed to have abandoned them ] 
if it wae Bold eubjeot to them, the eale only related to the intereet of the mortgagor, 
that is. his equity of redemption, and in this case the mortgagee had no interest. 33 A. 
481 ; see also 8 A.L.J. 366. A second mortgagee who was not a party to a suit by the 
drat mortgagee ie not entitled to set aside a eale in execution of a decree in favour of 
of the latter. 36 M. 383. A person who acquires a mortgage in trust from the 
juagment-debtor ot the properties sold in execution eale subsequent to the « 

not a peteon entitled to apply to eet aside the eale under O. 91. t. 89. 39 M.L.J. 84 

P.B.-68 I.O. 856 P.B. A mortgagee who has purobased equity of redemption in one 
portion of the mortgaged property oan apply under O. 21, r. 89 to ee aai ® ® ® 

Lid under his own decree. 74 I.O. 102-1993 P. 490. 

ot the property has a right to apply under this section. 67 I.O. 829-93 0.0. 921. 

A co-heir can apply under this rule. It is not oonfined to transferees from 

30 0« 495* 

» ,eve„.o»e. . 

°Wow“r;:°l‘°.°rtU..ar= apply upa.; O. a,. 89. a Pat. L.a. 360 = (I919. pa., 303 

-61 I.O. 369. 

A darmukararlaar la a paraoo whose immcaabla properly 
t. /.I n Cl c 89 and as euoh he ie entitled to have a sale in execution ol a 

:‘:iTe::aro“lMulararfLrure”a:; aeiae. 39 0.107 1 O.W.N. 719 ,co«l« In 5 
O.W.N. 132). 

An under.ralyat under the judgment-debtor oen apply under 0. 91. r. 89. as being 
p r 0 oV.N, 66 : 8 0.W.N. 932 i 13 O.W.N. 224-4 1.0. 474 (confrn in 39 O. 469). 

... .... r.'. 

a" t oa”norapply Laer this role ir. the abaanoa of Oourfa order authoriaing him to ao 
Bot. 1996 M. 367-93 LO. 271. 

A honaaolAl ownah la aDlitlad to apply lor aottihg aaldo a aalo in * 

deoraa agama. the hanamidar, a. being a paraon whoaa immovaable property ha. 

aold. 8 O.L.J. 306 i 1 O.W.N. 136 I 93 A. 478, 
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A. benamldar of a person whose immoveable property has been sold has a right to 
apply. lO.W.N, 196; 39 0. 1 F.B. 

Porohaaers of portion! of property.— A parobaasr at a private sale from a jadg- 
ment'debtor of a portion only of certain properties, which are eubsequently sold in exeoa* 
^ioD of a decree is not entitled to aek that the exeoutioa sale be set aeide on the ground 
that the amount of the deoree has been fully paid by himeelf and other purohasers of 
the rest of the property. 63 I.C. 641. The purchaser of a share of an oooupancy holding 
transferable by custom oan apply under O. 21. r. 69. to set aside the sale in execution 
of a deoree for arrears of rent. 5. 88, T. P. Act, does not imply that suoh a purchaser 
has no interest in the property for the purposes of the rale. 8 O.W.N. 66 ; 33 O, 107 ; 

9 O.W.N. 134 ; 11 C.W.N. 749 ; 7 O.D.J. 373, 362 ; 6 C.Ej.J. 161 ; 13 G.W.N. 334 ; 
8 CiW.N. 333. In exeoutioa of a deoree against a purohasar of an oooupanoy holding 
who snooeeded in getting possession of only a share of it. the other portion remaining 
in the poaeession of the old tenant, the latter is entitled to apply under O. 31, r. 89, 
6 10. 661. 

A person who has agreed to pnrobaae the property cannot apply under this rule, 
lot a oontraot does not create any interest in the property, 33 B. 181 i 17 Hi.W. 680sa 
1933 M. 669. 

A tender by a person who is neither the general not the special attorney, nor the 
vakil, not the mukhtar of the owner of the property sold is not sufSoient within the 
meaning of this rule, 9 A.Ii.J. 13^3 13 I.O. 404. 

A stranger parohaeer of the oooupanoy holding whioh is not transferable without 
the oonsent of the landlord at an execution sale has no loou9 9t<xndi to make the appli- 
eation to have the sale tor arrears of cent set aside under r. 89. SO O.W.N. 40^36 
I.O. 189. 

Persons who have no title to possession, but expect to get as the result of a pend- 
ing litigation, are not entitled to apply. 43 1.0. 839, A private pucohaser from a 
person of property which is eubseqaently sold in execution of a deoree obtained against 
the vendor is not entitled to apply under the rule, 33 B. 450 ; 9 O.W.N. 343, 

A pncohasec from the judgment-debtor after the sale in execution has no right to 
apply. 34 A. 166 ; 62 l.Q. 186 ; 62 T.O. 344 ; 36 O.W.N. 149 ; 1933 D. 303 ; 1 O, W.N. 
279 : 44 M. 664 F.B.. overcnling 38 M, 776 and other similar rulings in whioh it was 
held that a vendee from the jndgment-debtor after sale had a right to apply, 1996 A> 
304 — 34 A.D.J. 69 F.B. ; 40 B, 667 ; 61 I.O, 873 — 4 Fat. Ii.T. 340. 

A person who has parchaied the property pending attachment oannot apply 
under the rale. 17 li.W. 680—1933 M. 669. 

A donee of property after its attaobmeot bat before sale oan apply under this rule 
because his interest is afiected thereby ; but if the gift was made before attachment he 
has no right to apply as his interest in the property sold is not affected by such sale. 
36 M. 366 : 8 0.0. 169 ; 30 M. 914 ; 30 M. 607. 

A transferee from the judgment^debtoc of immoveable property attached in execu- 
tion of a doorao for money becomes the owner of the property and is competent to 
make an applioation under O. 21, t. 89. 98 O.Ij.J. 197 — 36 I.O. 610 ; 30 B. 676 ; 3 O. 

O. 189 : 36 M. 366. 

A person who has pnrobaaed the property Icom the judgment-debtor before 
attachment and whose claim under O. 91, r, 68 being dismissed; a regular suit as 
brought under O, 31, c. 63, is not entitled to apply under the rule. 7 O.W.N. 243, 

A person whose claim under r. 68 of O.i 31, and a suit under r, 63 have already 
been dismissed has no right to apply under this rule. 31 N.Ij.B. 103—90 1,0, 963, 
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Aq attaoblng creditor of kba piopetty has no eight to apply undee the rale. 18 
A.L.J. 401-88 I.O. 948 1 6 Q.W.N. 67. 

One of the Jadgment-debtorai— Where an applioation ie made ander O. 81, c. 69 
by one of the iudgmeot^debtors, he oe-nnot take advantage of the amoants paid into 
Oouct by his oo-judgment'debtors whioh have not been aooepted by the deoree*holdee, 
and he oannot henoe depoeit only the balanoe. 39 M. 439. When a mortgage decree 
is passed under B. 68 T.P. Aot the Judgment-debtor has the right to apply under t. 89, 
83 0. 663. Where a judgment.debtor whose property has been sold by auotion, conveyed 
it by private eala to a third person, but the deed of conveyance was not registered, 
although the time for registration had expired on the date of application under O. 31, 
t, 89, held that the jadgment-debtor continued to be the owuer ol the properties so as 
to entile him to apply under tbie role. 48 M. 603. A judgment-debtor who after 
the sale in ezeoution of his immoveable property sells the property to a third 
person is not entitled to apply under this rule. 34 A. 186 ; 14 0. 0 , 93 « 9 1,0. 746 ; 
54 1.0.763: 40 M.Ii.J, 16 ; (30 M. 776 overruled in 44 M. 664 F.B.). A ooutraey 
view is taken by the Patna and Bombay and Madras High Ooucts wbiob bold that a 
judgment-debtor who subsequently to the eale ol hie immoveable property in ezeoution 
has sold his property privately may apply to have the auction sale set aside. (1981) 
Pat. 364 ; 40 B. 667, 4 Pat. L.T. 340-51 I.O. 873 ; 44 M. 664 P.B. ; 14 0.0. 38 : 68 
1.0.344. The recent ruling 1936A. 804— 34 A.L.J. 69 F.B., of tbe Allahabad High 
Court approves the view taken by the Bombay High Oourt in 40 B. 657 and tbe view 
in 34 A. 186 is dissented from. A judgment-debtor who mortgagee hislproperty sold in 
ezeoution proceedings can apply under this rule. 86 I.O. 731 — 1935 O. 349. 

Legatee of the judgroeDt debtor,— When a person claiming as a legatee 
under a will applied to pay the decretal amount to prevent a sale but the ap- 
plioation was diemieeed, it does not bat an application under O, 81, t. 89. The effect 
of the previous diemieeal was to decide that the applicant bad no tight to taiea tbe 
attachment on payment o( the decretal-amount. 44 M.L.J. 3a6=>72 I.O. 836. 

A krespasaer In possession of property aold .n ezeoution of a decree hae 
sufficient interest in the property to entitle him to make an applioation under O. 81. 
t. 89. 20 L.W. 31-79 I.O. 874. 


GONOITIONS REQUIRED FOR SETTING ABIDE SALES 

UNDER O. 2i, R. 89. 

THPRE MUST BE AN APPLICATION.— There must be an applioation oral OB 
written to eet aside a eaio under this rule. 33 1.0 783-3 L.W. 174 ; 13 I.O. 404 : 

97 1 0.437-1936 M. 639 ; 86 I.C. 490-1926 hi. 909. A mete depoeit of the dc- 

otefcal amount within 30 days unaccompanied by an applioation to sot aside a eale is 
ooteuffilot. 43B.735:G6I.0.44-(1922. M.W.N. 171 : 32 I.O. 46 = 87 I.O. 

XQ.7 . fl7 I 0 722-1936 0.411; 8G 1.0.498. A mere lodgment schedule without any 

prayer to set aside the ealo IB not auffioieot. 06 1.0. 44 = (1922) M.W.N. 171. 

application under role 89 .— An applioation under the rule need not be 

in writing or aigned by the applicant or his pleader. 14 M.L-T, 634-33 I.O. 391 : 13 

i n 404^,9 A L J. 13 : 33 1.0. 45 5 3 L.W. 174-33 I.O. 783 ; 63 I.O. 140 (A.). 

a' sale iu execution oannot be set aside under O. 31. r. 09 without an applioaUon oral 

A J within 30 days. 33 I.O. 783-3 L.W. 174 ; 66 I.O. 44-(1933) M.W.N. 71- 
M^^navmentof money under O. at, t. 09 without an applioation to set aside the 
sale U not euffioiont. 33 1.0. 46 ; 13 I.O. 404 = 9 A.L.J. 13 ; 9 I.O. 33. A jodg- 

ment-debtoc paid the amount with a prayer in bis application that it may not ho paid 
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to Ihe dooree-boider pendiog the dispoeal of an appeal. Sabaeqaently on tbs objeotioa 
o! the deoree>holdee to withdcaw the peayec aloceBitd the judgmeot-debkoi did it and 
it was held that the objeot ol the deposit was to set aside the sale and though there 
was DO Bpeoido prayer to that efieot. the objeotioa to payment o( the amount depo* 
eited being withdrawn, the Court is bound to set aside the aaie. 71 I.O. 333»d Pat. 
li.T. 996 ; 66 I.O, 699. When alter the eseoation sale the jadgmeot>dabtoe deposits 
the decretal amount as well as the penally o( 6 per oent., the applioation must be 
deemed to be one also for having the sale set aside. 63 1.0. 140 (A.) 

Reetovatlon of applioation,— It is quite open to the Court to treat a seoond 
application as one lor review when the first appliaaiion is dismissed for de- 
fault and to eet aside a ssle under O. 91, r. 89. 19 1.0. 851a93 M.Ij.J. 148. 

When the applioation of the judgment-debtor under this rule ie dismissed lor default, 
O. 9, r. 9. does not apply to suoh an application, it being ooosidered as au applioation 
in execution proceedings. 1996 B. 377 (44 O. 960 and 19 C.W.N. 768«39 I.O. 
396, dissented Item in wbiob a contrary view was taken). 


THE APPLICANT MUST PAY INTO COURT A SUM EQUAL TO FlYE PER 
CENT. OF THE PURCHASE HONEY AS A OOHPENSATiON FOR HIS TROUBLE 
AND DISAPPOINTMENT FOR THE BARQAIN. TO THE PURCHASER. 33 M. 986 : 
96 C. 449. Tbs amount of five per oeoc. paid by one of the owners to the auclioc-purohaser 
to avert the eale of the property and the auction fees are not amounts coming under 
r. 89 and oannot be included in she oaloulatton of the liability of the several properties 
comprised in the sale. 86 A. 373. When the deoree-holder is the auotioo-putohaser he 
is not relieved from paying the 6 per cent, required by this rule. A.W.N. (1696| 140. 


THE APPLICANT MOST DEPOSIT INTO COURT FOR PAYMENT TO THE 
DECREE. HOLDER THE AMOUNT SPECIFIED IN THE PROOLAHATION OF 
BALE AS THAT FOR THE RECOVERY OF WHICH THE SALE WAS ORDER 
ED LESS ANY AMOUNT WHICH MAY SINCE THE DATE OP SUCH 
PROOLAHATION OP SALE HAVE BEEN REOEIYBO BY THE DEOREE- 
HOLDER and nob tbe decretal amount. 71 I 0. 1018->S1 A.D.J. 163. In an 
applioation to eet aside a sale on depoeit under this rule it ie neoeeeaty to deposit 
only the amount specified in tbe eale proclamation as that for the reoovory of which tbe 
eale le ordered and not the amount of tbe decree of olbet judgment-creditors who are 
entitled to rateable diatribution. 33 M.L J. 585«17I.O. 920; 37 B. 387 : 1936 M. 


Decree holder.-Tbis term does not include other decree holders ^ho ere entitled 

ear 207 ; 40 O. 619 { 33 M L.J. 

= 17 I,C. 920 ; i O.W,N, 196 ; 30 C. 262 {contra in 12 CsW.N, 600), 

mean*!“.V ^ ^ule must be in cash and net by 

9 Bur. D.T. 80-27 I.O. 656. Amounts paid by 

amen confirmed and which 

t^eraLant'aLr(T“°' ^‘‘b-^'^wnby the decree-holder at his pleasure oannot be 

p% w"Tn undent judgment-debtor must strictly 

^ ^ undettakiDg to pay a oerioio amouQt ia Dot a rv 

ntvmenl undertaking to pay the balanoe cannot be oonsidersd as 

payment or deposit iq full within r. 69. 33 Bom. L.R. 847 = 63 I.O. 39. 

43 * ' 
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The depoiU made io Ooart mnifc be uncondlHoaal.— When a deposit is made 
v?ith aoonditlon that a earn may not be drawn out at once but may be retained in 
Court until a oartain event happened, it is not a good depoait. Bat where a oondiilonal 
deposit was made which waa accepted by Court without any question and aa aoon ae 

obieotion was taken by the deoree.holdee. before he bad made auy att^empt to with- 

draw the money from Court, the condition was withdrawn held, that the deport was 
valid and euffiaient for reveraal of sale. 16 O.Ii.J. 83-16 C-W.N. 904 — 10 I.O. BBO, 

A oaymeat to set aside auction sale by a parson olaiming to be the owner ol the pro- 
perty sold cannot recover the amount from the deores-bolder after the sale le set aside, 
on the ground that the judgment-debtor had no interest in the property. 46 B. 1094. 

Deposit! made by sevepal persons.-Wheo property is sold in eeverallota a 
eeiBOD dssiting to set aside a sale under one lot oannot take advantage of the amounts 
deposited by ibe putobasets ol other lota, and he should deposit the whole amount. 1 
n WN 709 A i^adgment debtor is not entitled to take advantage ol any deposit inade 
?udgme!.“.4.1..or ioas,.oa»nUy. W L.W. 631 : 43 
/•^.aomnni-debror applying tc set aside a sale under O- 31, r. 89. 0. P. Code need 
dfoosit the entire amount mentioned in the * ale proolamation bnt oon take advan- 
raca of the sums deposited by the other judgment-debtors provided that tha entire 
amount menUoned therein is fully made up and the decree-holder is in a position 

draw the lull amount from Court. 93 I.O. 63. 

There muit be a eatlafactlon of the decree to the extent of the P**'®**”® 

money. -Payments by persona who are not only sttaogera to the decree 

ao not coma at all under the deiot.pt, on given in consented 

''■''Lesrany amount which may have 

means an actual aS^B.^Tas J 96 M.L.J. 269 ; 35 Bom. L.R. 446- 

satisfy the reqairameots of this rule, id e. / oeoeseary. An agreement 

73 I.O. 464. Actual receipt of the decretal amount against services tender- 

by the deceee hoider to set ofl a '^“/.^rraymant not covered by the agree- 

ed by the judgmeot-debtot coupled (1919) M.W.N. 766-14 I.O. 

ment would. il proved, amount to "0®'P ^ ^ q jgg . g m.L-J. 268 ; 93 M. 37. 

336 I see also 34 M.L..J 206= • • ’ ^ ig not neoessacy that payment 

Payment to the dcocee-holder need no ^ application. It is enough ilthedeotee- 

to the decree should be in oasb to j y .-tnunt due to him to justify an appli- 

l^olderis eatisaedwith 7 305^^^^^ AmonnU paid by tha 

oation under 0.91. t. 89. 94 ' oonatmed and which amounts therefore 

potohaseiB whose purohasos Iggauco cannot be taken advantage ol 

purpose of exeoutmg the daotee. ■ e deotee-holdets in respect of the 

under 8- 174. B.T- Act. The ,, an integral part ol the 

execution aileat are not entitled to claim the money 

costs iooutted by them and 736==. 13 I.O. 366. Any amount of poundage 

.“.f V; “» -■ “ “ “ 

under tbieeub tule, 90 M. 168 5 93 B. 460. 
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RIOHT TO OONTBIBUTION FOS THE DEPOSIT. jodgmenfc-debkoi making 
A depoaik andec O. 31» rt 89 ia eafciklad to oonfeEibntion of the deoretal amoant from the 
other jadgment-debtora though not ol the 6 per oeoti depoait or ooata of the appli' 
cation. 10 I.O. 468o8 A.Ij.J. 632; 6 I.O. 810 — 14 C.W.N. 946 <33 M. 16 not 
followed). 

THERE MUST BE HO &FPLIOATION UNDER O. 21. R. 00, PENDINO IN 
THE COURT.— 11 I. Q. 196— 17 O.W.N, 476. Otherwiae the procedure ia irregular 
and the objeotion ia not maintainable* 21 A.Ii.J. 340 — 74 I.O. 567. Where an appli- 
cation purports to be one under r. 90, but is really one under 8. 47. the proviaioua 
ol BUb-r. (2) ol r. 89 do not apply to the oaae. 33 B. 698. An applicant under 
O. 21, r. 89, ia not entitled to impugn a aale for ieregulatliy in publishing or oon- 
duoting it. 28 0« 73. A judgment'debtor whose applioation under r. 90 is dismissed 
for default, ie not thereby disqualided from subsequeotly applying for getting back the 
property under O. 21, r, 89. 20 0.0. 329 — 43 I. O. 340. O. 21, r. 89 (2) prevents a 

person who has preferred an application under r. 90 from making or proaeouting or 
oarrying on an applioation under r. 89, until he withdraws hia application under 
r. 90. 11 t o. 196 — 17 O.W.N. 476 : 23 0. 958 ; 5 0.0. 137 ; 10 O.C. 141 ; 8 M.Ii. 

J. 66. When an application under O. 21, r. 90, ia put in by one ol the oo-owneea of 
anoeetral property, an application under this rule by another oo*owner is not barred. 
30 A. 192. An appeal against an order rejeoting an applioation under c. 89 ie not 
barred by reasou of an applioation under r. 90, having been made by the judgment- 
debtors other thao those who have made the applioation under r. 89 immediately 
after the rejeotion of the latter’s application but before appeal. 23 C. 682. 

PERIOD FOR APPLIOATION AND DEPOSITS.— The applioation and deposit 
must be made within thirty days from the date of the sale as provided by Art. 166 of 
the Indian Limitation Aot, 1908 and O. 21, r. 92. 9 A.L.J. 12—13 I.O. 404 ; 1926 
B. 336 ! 28 I.O. 706 ^ 7 Bom. L.R. 263. A deposit though made after oonfirmation of 
sale is good if it is made within 30 days of the sale. B Bur. L.T. 80 — 27 I.O. 656. 

Bztenaion of time.— The Coart has no power to extend the time fixed, i.e., 
thirty days. The requirements of O. 21. r. 92 (2) that the deposit should be made 
within thirty days is not merely direotory but mandatory. 29 M.L.T. 192 — 33 I.O- 996. 
But aooording to the Patna High Court, a Oourt oan extend the time with the ooneent 
of the parties. 2 Pat.L.J. 169 — 39 I.O. 669 j 1 Pat. L.J. 459 — 36 I.C. 779. When the 
deoretal amount and the penalty of 5 per cent, were paid a few days after 30 days and 
all the parties to the sate agreed to the sale being set aside, the Oonrt oan set aside the 
sale under 8. 151 of the Code it not under O. 21, r. 89. 9 O. & A.L B. 983. The High 
Court has no power to extend the time allowed to the jadgment-debtor under O. 21 
r. 93 (2) to deposit the deoretal amount, etc,, with a view to set aside the sale either 
under B. 6 of the Limitation Aot or 8. 148 of the O P. Code. 16 C.W.N. 695—19 C, 
Ij. J. 635. The full amount must be paid within 30 days. A mistake in oaloulating 
the amount by the offiser of the Court would not bring the applioation within time. 
26 C. 449 ; 18 C. 265. But if the offioet w-ia charged by the Court to make the oal- 
oulatioD and to inform the parties as to the amount to be deposited, the period is 
extended. 23 I.O. 942 { 18 C. 266 1 7 I.C. 53. The judgment^debtor having applied 
to set aside a sale held in execution of a decree on the last day of limitation tender* 
ed the money to the treasury ofBoer shortly before 3 p.m., but he ce'used to take it 
because there was not suEhoient time to count it and also because it ocnid be paid at 
any time within three days ol tender. The judgment-debtor paid it the next day whioh 
was bsyond thirty days after sale ; hald, that the judgment. debtor having done all 
that lay in his power to deposit the money in time and having been prevented by the 
action of the Treasury oflBoer, who for the purpose was an oflBoer of the Court, should 
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be takea to have made the payment within the time allowed by law. 37 A. 691r 
Daring the pendenoy ol an spplioatioo by the jodgment'debtor to set aside a eale under 
0> 21| e. 89. the deor6e'bolder>auotion-patobaBaE ofieced to restore the property on 
getting the deoretal amount within a certain time. The judgment-debtor laited to pay 
the amount within the time fired and to apply for ezteneion of the time, hfld. that it 
was not competent to the Court to extend the time fired by the parties themseWes. 
86 I.O. 809. 


When there la no fault of the depoiltor. — When the aotuel delay in the 
deposit of the money was not due to any act on the part of the judgment-debtor 
and the deposit was actually made alter 30 days, the Court is justified in accepting 
the payment aa within time. 17 A.Lj.J. 991 = 62 I.C. 161. A petitioner ie not 
ptejudioed by hie failure to make ao application accompanying the deposit under 
O. 21, r, 89. by an Aot of Court, A Iceeh presentation of tbe application and the depo- 
Bit of Che money on the following day will be sufBoieot oomplianoe with tbe provisions 
of law. 16 O.W.N. 904 = 10 I.O. S80 ; 23 M. 286; 13 C.L.J 467 ; 10 1.0. 61. When 
on the last day for making the deposit it could not be made on account of the presi- 
ding offijer leaving earlier than usual, a deposit made on the next day is in time and 
valid. 10 I.C, 880 ; 6 0-0.68. The mistake of an offijet of tbe Oourt in caloulating 
the sum to be deposited cannot avail tbe judgment-debtor uolees he oan show that 
the mistake was made by an effioer whose duty it was to give the infoimation. 26 

0. 449 F.B. ; 6 O.W.N. 67 ; 13 O.W.N. 591 ; 30 M. 607 ; 29 0. 626 ; 25 C. 609 ; 7 

1. C. 52. When tbe period of thirty days ends in holidays, the deposit may be made 
on the date when tbe Court opens next. 9 O.C. 214. 


Minority. — Minority doee not save limitation under 0. 21, r. 89. I I.O. n8=>6 
N.L.R. i. 

When the period begins.— A e.-ile ol immoveable property in execution cl a decree 
is not complete until ibe effioer conducting the sale has accepted tbe final bid and the 
purchaser has paid the deposit required by O. 21. r. 84. The terminus a 
period Of 30 days provided by O. 21, r. 93 (2) must therefore be ^ 

of the deposit. 17 I.C, 733 ; 50 I.C. 914. If lot any reason the final 
uoaoceptea iot eome days by the saU oflScet tbe pefiod of 30 days oee do. 

8Uoh bid ie aooepted by biiDs 35 A. 65. 

Date of the sale, -The date ot tba eale meoDs the date on whmh the property is 
actually put up lor eale and knocked down to the highest bidder. An applioalioo lo 

tever-.uB on order eetling aeide » t»U or ol the Eeoorrd 

order 6r,t atpe.leto Oourt i, u rt withm time. ii9 O. G96 i 96 O. 4.9. D.t ol 

sole ie the dote whea the e.le ootuolly teke, plooe aud not the date ol the oohflrruotion 
Of eak-, or when the order setting aaide tbe sale is made. 6 C.W.N. 77b. 

the application must be to set aside sale op the 

PROPERTY.— Where propert? it sold by Bcparato lots in eieoution ol a deoiee it le not 
!,en t! the udgmen. dehLr to app.y under this rule to set aside the sa e ol some only 
n’tbe lots. The applioation must be to set aside the sale ol all the lots. 0. W.N. 

703. 

necessary parties.- O. 31. r. 92 does not lay down that the 
rthacAP muBt be a natty. It provides for an issue of a notice to him. The duty o 
movinc the Court to iesue the notice lies on the applicant and all the Oourt can do w 
“ g v/hirn reasonable opportunity to do so. On default the Court 
Ippi, cation, and there is no obUgatiou on tbe Court to .ssue the uotioe of its ow« 
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«l0ti0D wUhoat hiB «si8t«0B. 75 1.0. 480-4 Pat. O.T. 491. When the pucohBBee 

is not m«de b party thongh his potohaee is meotiooed in the body of the petition, it 10 
A BDffioient compliaaoe with the role. Notioe can be isaued to him as oan ot the patties 
atleoted by the eale and it te not naoesBaty that he ehoold be formally added as a patty. 
1933 0. 894. There ie no provision in the law that the anotlon-purohaeot must be 
made a patty in an application to set aside the Bale. It 10 enough that the auction- 
potohasei shoald be mentioned by name. 83 I.C. 776. 

NOT10E.>-A Bale ehoold not be set aside onlees a notioe ie served on the auotion- 
poBohaBet and an opportunity is offered to him to cooteet the validity of the appHoa- 
tion. B I.O. 305-11 86 ; I O.W.N. lU } 33 O. 993. If there ie no notioe. the 

ptocsediogt^ will bd bad* 5 69 p 

A. SALE HAY BE SET ASIDE EVEN AFTER IX IS CONFIRMED DNDBR 
O 21. R. 92. 81 B. 207. 

WITHDRAWAL OF AMOUNT AND ESTOPPEL.— When the provioua purohasee 
of a bolding applied to set aeide the sale and the amoant deposited by him was with- 
drawn by the Undlotd deoree-holdec. the Utter was estopped from opposing the setting 
aside of the aale or from qaeatiooiog the purohaee. 9 I.O. 619, 

RECOVERY OP AMOUNT DEPOSITED UNDER O. 21. R. 89.— The depoaitor is 
not eotHled to recover money from the decree-holder ae the former was not bound to 
pay the money under 69 or 70 of the ladi<«a Contcaot Aat. 13 O W.N 161 ; 30 A. 
167 : 7 O. C. 146. The mortgagee neotee.holdec in paying the amount under O. 31, t. 89 
to set aside a sale in execution of a rent decree does not make a payment wicbin the 
meaning o( 8. 69 but oodec 8, 70 of the Oontraot Act. 16 C.Ij.J. 166—13 I C. 144. 
A suit does not He by ao under-tenant of a non-agticuUural land to recover from the 
tenant, hia leesor, money wbioh bad beau paid by him under O. 31, t. 89, to set aeide 
the sale of his lesaoc’e iotereat under a decree paseed against the latter. 6 O.W.N. 336. 
When a eale ie set aside oo deposit of money by a straagar lot the judgment-deoior on 
the agreement that the property w:H be sold bo the former on the eale being stt aeide. 
and the eala is thereafter set aside, but on the sale being ooo6rmed by the appellate 
Court, the Btranger was entitled to withhold the money, it oould not be attached as 
belonging to the judgment-debtor. 13 O.W.N. 100 — 4 I.C. 3i7, 

AMOUNT DUE TO THE DEOREE-HOLOER ON THE SALE BBINO SET 
ASIDE. — Upon a sale biiog set aside under O. 21, r. 89, the deotee-holdet is only 
eutitled to what was due to him under the decree on the data of payment inio Court 
by the auotion-pucohaeer, 7 Bur. L.T. 68 — 34 I.C. 479, 


APPLICATION TO SET ASIDE SALE ON THE GROUND OF IRREGU- 
LARITY OR FRAUD.— (1) Where any immoveable property has 
been sold in execution of a decree, the decree-holder or any 
person entitled to share in a rateable distribution of assets, 
or whose interests are affected by the sale, may apply to 
the Court to set aside the sale on the ground of a material 
irregularity, or fraud in publishing or conducting it : 
provided that no sale shall be set aside on the ground of 
irregularity or fraud unless upon the facts proved, the Court 
is satisfied that the applicant has sustained substantial 
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injury by reason of such irregularity or fraud. (0. 21, 
r. 90.) 


LEO&L 0H&NaEa.^(l) The odw Code has altered the law io ao Important res- 
peot iosemuab as an applioation based on fraud ia publisbiog or oondnoting a sals 
comes within the provision of O. 3li r. 90 and not under 8. 47, as under the old Code, 
40 A. 139 : 4 L. 943 ; 16 I.C. 690»99 O.L.J. 966 ; 96 1,0. 369 = (1914) M.W.N. 99 ; 
see 4 G.W.N. B38 ; 34 A. 239 ; 27 A. 702 ; 9 O.W.N. 691 ; 26 0. 396 ; 96 0. 394 ; 96 0. 
639. old law. (9) No eeaond appeal lies from an order under O 91. t. 89. 90 or 91. 9 I.O. 
399. Under the old Ooda euoh an appeal was allowed. IB O.W.N. 648 P.O.— H 10. 399. 
When the order of the fi^st Oourt setting aside the sale on (be ground of fraud was 
made when the Oode of 1908 had come into foroe, the order should be treated as one 
under O. 91. t. 99 (11, and the application though made under the old Oode mnet be 
treated as one under O. 21. t. 90 and heooe no eeoond appeal was oompetent. 8 1.0- 3. 
As the oase w»e fraud was not iooluded in the oorresponding eeotion of the old Oode 
it came under 8. 944 of the old Code (ootcespondiDg to 8. 47 of the new Code) and 
a seoond appeal lay. 9 I.C. 136. Under the present Oode no eeoond appeal lies even 
in snob oases. 40 A. 192 ; 16 I.O. 679-16 O.W.N. 1016 ; 9 I.O. 135 I 30 M.L J. 611. 
The efidotol the ohango in law ia that while under the old Oode, in oases of fraud, 
no question of substantial injury arose, under the present Oode it is necessary. Under 
the old Code the period of limitation for an application based on the ground of fraud 
was thrso years under Act. 178 of the Limitailon Aot. 96 0. 394; 30 0. 142 ; 3 
C.W.N.f>9l. Bat under the present Oode the period for such an appUoation is 30 days. 


SCOPE. -On an appUoation under O. 91, r. 90. the Oourts have no juclsdiotion to 
set aside the sale except on the ground of material Irregnlarity in oonduotiog or publish- 
ing the Bale or fraud and of injury sustained by the judgment.debtSc in oonsequenoe. 
There ie nothing in rule 90, which allows a Court to go into 

above these gccands. 91 A. 140 : 18 A. 141 ; 6 0.0. 61 ; 9 I O. 962-9 M L.T. 960 . 
aag P.L E. 19U. Ao appli.ation uodar O. 91. t. 90 >o act aside an 
limited ,0 the gronnde eet lorth in that raie. Bnoh a .ale oannot be eet aecde upon 
grouDde not pleaded by ihe applioaot. 103 P*Ij R- 1911 i 31 • 

O 11 r, 90 deale only wilh irtegala.it, and fraud in pnhli.hing and oondneling ^ 

eale and L eaia b, the Oourt ol property which ie uot io '“»* ““ M30)"pat 

non-tranalerabilit, ie uot a material irregularity .n ‘'’7/ 

‘tTohuloa, rro^IdtefaMt^ie^u^o^ Jair that a “"r Au^o^.re 

the properrie. .or a low price by unfair means. 14 C.D.J. j 

ee.ting a.ido a sale to which the applicant l^A 14^^ 

ri, “ r;:r ;;rrrr.;r.r;:rr^ ?. »; 

holder lor an inadrquat. pr.oe, tj, guardian nd lilem and the 

drive the ,q°,. ^6 1 0 61 in ohleotinn that a eale ol property to 

erotion el'a deoVe. e'hnu.d he eet aeid;, ‘on .Be ground that th. property wae no. ii.hl. 
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to attachment is one that cannot be entcztainad andee r, 90, aa the objector naa not 
a patty to the decree. Such an objection ought to be taken at the time ol attaohment. 

7 A. 36B ; 19 B. 976. When there ia an irregnlarity in ptoolamation ol sale, the 
jadgment-debtore are not bound to raaliae the difietenoa from the delanlting pnrobasea 
and the sale may be set aside when there ia anbatantial iojary. 9 0> 98. 

O. 91, t. 90. not only oovera a oaae ol material irregnlarity. but aleo a case ol irand 
in pnbllehing or coodnoting the sale. 66 1,0; 990. 

Sale of eeveral propertiei.*“A Goort oan aet aside a sale as regards some of the 
properties pat np at one auotion and without setting aside the sale ol the others. 94 
I.O. 64-18 O.W.N. 947 ; 9 C. 656. 

Dieoilssal of execoklon applloatloo and setting aside aale. — Diamisaat for non- 
proseoutioD ol a deotee*hotdet’s applioation lor exeontion does not disentitle him to 
make an application under O. 91. r. 90 to act aside a sale on the ground ol fraud, eto, 
94 I.O. 63-18 C.W.N. 1311. 

APPLIOABILITY.— The proeiaioDs ol O. 91. t. 90, apply to sales made by 
reoelvera appointed by the Oonrt, 6 Bom.Ii.B. 1140. 

Proceedinga before Gollectop. — By Rule XII ol Rules made by the Eiooel aovern* 
meat under 8. 820 of the old Code in the notiOoation No, 671 of 1880 dated 80-8- 1880, 
it wee intended that OoUeotore should apply the prooednie and praotioe provided by 
these rolea in oases of applications by judgmenl^debtore whose immoveable property 
has been eold lor settiog eaide sales. A.W N. <1889) 61, These rnles do not apply to 
a oertifloate andee Bengal Aot, VII of 1880. as they only relate to sale in execution of 
deorees and not to peooeedinge inetituted alter the sale. 14 O. 1. 

Public Demands Recovery Act.— Tbte role does not apply to execution prooeed* 
inge held under the Public Demands Recovery Aot, 1 of 1896, 33 0> 461, 

O. 91, r. 90, applies to sales under the T.P. Act. 30 A. 146, 

O- 91, r. 90, has no application to a oontraot of sale entered into by a teoeivec 
nndet the Provincial Ineolvenoy Aot. The losolvenoy Court oan interfere with such 
a contract only under 8. 99 ol tbe Act on an applioation made within 91 days ol the 
oODtraot. 7 D.W. 406 — 44 I.O. 885. 

APPLIOATION. — There must be an application to eet aside tbe sale, to the Oonrt 
under O. 91, t. 90; otherwise tbe Court is not competent to set aside tbe sale under the 
rale. A.W.N. (1683) 1. Tbe application under tbie rule must be to eet aside tbe eutire 
sale, except in oases where propertiee are sold in lots, in wbioh oasee tbe sale ol eaoh 
lot is a separate sale, though all tbe properties are covered by oue proolamation aud 
one person bae purobased all tbe lots. 1996 O. 899. 

Applioation noder O. 21, R. 60 and 8. 174, B.T. Act.— -If a judgment-debtor has 
made an application under O. 91, r. 90 he ie competent to apply under 8. 174, B.T. 
Aot. if be withdraws bis former applioation. 1 I.O. 304 — 13 0.W.N. 591. Oo an 
application under O. 91, r. 90 to eet aside an execution sale, suob a sale cannot be eet 
aside upon gtonnds not pleaded by the applicant. 91 A. 140 ; 103 P.D.R. 1911— 9 I.O. 
816. But the applioaot oan by way ol additional partioulars point out by a further 
applioation alter tbe period of 30 days that certain heavy enoumbtanoes wbioh did not 
exist had been notified in the ptoolamation, 1996 A. 306 — 99 I.O. 667, 

Restoration of the application.— O. 9. t. 9, applies to an applioation made under 
O. 91, r. 90 for setting aside ao execution sals. 90 O.W,N. 1903—33 1,0* 681 ; 93 0.0. 
849 — 69 I.O. 676. An applioation for setting aside a sale is not an application for 
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exeoat^oQ, bat of the natace of oq otigioal ptooaediog wbiob ie not exoladad from tho 
parview of 8. 111. 0. P. Coda. Saab oppUoakioa if diamisaed foe delauh oaa ba 
raatoted asder 0. 9, t, 9, eapeotolly in a oaae whan the eemedy by reTiaw or by way of 
a eegulae euit ia not open to the appliaiat. 8. Ibl. O.P. Oodei does not give tbe Oouets of 
a power ol review wbiob ia expceesly prohibited by S. H, 0. P< Code. 19 O.W.H, 768 
I>0. 395. (4 oontrary view was taken to 69 I.O. 116, 63 I«Q. 749, 69 I.G- 119 
-•9 Pat. L.T. 970K But tbe Ooact was held to have inherent power in suoh oases to 
restore tbe applioation to the 6te and daoide it on the meiita. See alee 68 1.0< 613. 
When an applioation lor restoration is dismissed it was doubted in 98 0. 699, if 
another applioation oould be brought. An order rejeoting an applioation of the }adg> 
ment-debtor for lestoratioo of tbe applioation dismissed for default is not appealable. 66 
I.O. 981 ; 31 0. 907 ; 97 0, 411 ! I Lth. Cas. 19 ; 89 I.O. 360 ; 80 I.C 678 {Ccnira 
held in 90 O.W.N, 1903=-33 I.O. 681 \ 79 I.O. 361 ; 80 1 0. 676.) 


WHO O&N APPLY UNDER 0 21, R. 90. — Tbe deoree^holder oau apply under 
the rule. 1 Bur. L.J. 931, The original holder of the attaohed decree remaine tbe 
deoroe^holder notwithstanding the attaobmsat of hie rights and oan apply. 91 M. 417. 
Any person entitled to share in a rateable dlstclbatlon of aseete has a right to apply. 
97 M.L J. S0a»16 A. 310 ; 96 I.C. 93 I 31 M. 61 5 16 A. 3l8 ; 10 M, 67 ; 1 Bur. L J. 934 : 

94 M. 311 { 99 L. 648 (Confra in 4 O.W.N. 642, no longer law). The deoisions 

under tbe old Code were ooofli-atiog. 90 0. 673. This exereesion refers to rateable 
dietribution under 8.73. O.P-Gode and not to distribution of dividend under the Provin* 
oial Insolveooy Aot. 10 S.L.R. 189e«39 I.O. 933. An applioation, by a person entitled 
to rateable dietribution to set a'lide a sale lies under 0.21, r. 90. 94 1.0, 03*« 18 0. 

W.N. 1311. A person who ie not entitled to a rateable distribution as where the 

application for execution is not male until after the reosipt of sale proceeds by tbe 
Court cannot apply undac this rule as a pscson whose interests are affected by the 
sale. 97 M.L.J. 303 = 36 I.O. 93. A peeaon whose applioation for execution is dismissed 
for default oan apply, as he ie entitled to rateable distribution. 94 I.O. 83- 18 O.W. 

N. 1811. 


Any person whose Interests are afTooted by the sale can apply. —Tbese words 
refer to eX'Sting interest in the property sold and not the oUims ol alleged oeeditors. 
10 8,Ii R. 69 = 35 I.O. 630. These words are new in tbe present Code and substituted 
for the words " any person whose immoveable property has been sold " end widen the 
Boope oi the section and give effect to the rnlings of tbe Bombay and High 

Courts in 19 0. 488 F.B.. 99 B. 450. 97 M.L.J. 303. 87 1.0. 94. (Sse also 61 C. 495 ) 
It oaonot be eaid of a person that bis intoeosis are affected by tbe sale, unless his title 
to the properly or any part thereof is affeoted by the sale, 16 0. 408. 

Parchaeors ol immoveable property from the judgment-dehtoe before attach- 
ment oaonot apply under this rule. 16 O. 488 P. B.; 16 M. 470 . 90 O. 418 ; 93 B. 
460; 21 M. 416 114 O. 940. overruled) (Oonfm in 12 A. 490 P.B.). A person who 
claims to be the purohaser ol a tenure prior to attachment from 

whose interest in the tenure has bean sold for its own arrears of cent le ectitied o 

apply for hie iotereets ate certainly affeoted by the eale. 39 O. 802. A prior private 

p”obaeet from a tenant oan apply under the rule to set aside a sale .n owL7o 

decree in f.ivour of the landlord. 10 0- 496. A person who olatmed to be the owner of 

r.r . aeo... ...a ,.a^ . .. ...e ...O, 

apply under r. 90. 9 W.R. Jgment-debtor has no interest in the 

dooree.holder-purohaser oannot object that the judgmeut purchased tbe 
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the ptopetky. 6 W.B. Mie. 31. A pereoD wbo has parobseea the propeifty ak a prioc 
excoatioD sale wbeo snob sale, baa not been oonficcnsd, oannot apply undec tbe cole. 8 
C. 367. A tiaoBferee of a portion of a non-traneferable ooonpanoy bolding is entitled to 
apply to Bet aside a sale held in exeoution of a deoeee lor arreaie of rent in favoai of tbe 
entire body of landlords. aS I.O. 839^19 O.W.K. 396 ; 67 I.O. 881 ; 66 1.0. 613. 
Tbe preenmptive heir of a tranateree of property is not entitled to apply. 86 I.C. 576 
<19361 Pat. 656. 

Beneficial owner. — When imnaoveable property baa been sold in exeoation of a 
deoree against tbe osteosible owner as bis property, a person claiming to be tbe benefi. 
Dial owner can apply. 90 O. 418 ; 19 M. 167. Unless bis right to tbe property is in 
dispute and a suit by him for a deolacation of bie rights is still pending at the date of 
tbe a pplication. 94 I.C. a73» 14 A.Hi.J. 409. 

A parchaaer at a Oonrt eale oannot apply beoauee bis title to tbe property is not 
afieoted, if he aeebs to set aside the eale on the ground that be was induced to pay by 
raud a larger prioe for tbe property. SO C. 6 P.C.; 68 1.0- 699 ; 47 A. 479 (confra 
held in 66 I.C- 333»S8 M.Ij.J. 398 and 66 1.0, 875»16 98, where it was held 

that Buob a pucobaeer can apply under this rule). Ao auotioa-purobaser cannot apply 
to have the eaU set aside under O. 31. r. 90. as be is not a person whose interest was 
afieoted by tbe very sale sought to be set aside, 74 I.O. 760 ; 68 I C. 499. A purchaser 
at an execution eale is a peteon whose interests are afieoted by tbe sale under O. 31. 
r. 90. 38 b' li 3. 936 bi 55 I-O. 333 ; 65 I.C 876 18 N.!D.B. 96. A purchaser of a tenure 
prior to attachment from a judgment-debtor whose interest in tbe tenure bas been 
sold in execution of a decree for its own arreats of rent bas a right. 99 C. 609. 

A co-sharer cannot apply under this rule for bie share does not pass under tbe 
sale. 5 A. 42 ; 6 A L. J 963. Tbe one-seventh co-sbarer landlord was held compe- 
tent to apply under O. 91, r. 90, when tbe five-sixths oo-sbarer got a decree against the 
tenants of a tenure for the arrears of rent due in reepeot thereof and io exeoution of 
that decree in tbe proceedings taken under the B T. Aot, tbey brought tbe tenure to 
Bale ; also tbe one seventh co-sbarer bad a rent dooree against tbe same tenaut but which 
deoree was time-barred. 23 O.W.N. 619 bS 0 1, C. 339. A person, wbo bas obtained 
actaoheoent before judgment, oanoot apply oeoause suob ao attacbmeut creates no 
interest In tbe preperty attached. 17 0 W.N, 80»15 I.C. 668; 31 C.L.J. 614 =»30 
I.C. 88 ; 42 O.L.J. 37. 

Ad attaching creditor is net a pereon wbcee immoveable properly has been sold, 
4 C W.N. 543 ; but see now 61 C. 495. An attaching otoditor oan apply under tbe 
rnle 51 O. 496 ; 89 I.O. 6e6s. 1925 C. 1103. 

A reversioner to a Hindu widow estate’e can apply under this rule. (1919) Pat. 
303=»6l 1 C. 369. Where in executicn of a decree against seme members of a joint 
Hindu family, property of tbe family is sold, it is open to any other member of tbe 
family, having an interest in the property and not being bound by ihe deoree to loeti- 
tule a euit to set aside tbe sale Bud recover posBession of the property without apply- 
ing to set aside the eale under O. 21, r. 90, 3 P. 866=1993 P. 451 When 

land coveted by a simple motlgage is sold in exeoution of a rent deoree and purchased 
by tbe landlord bimselt. an application under O, 91. r. 90. will lie by the morsg^gee to 
eet aeide tbe eale. 1 C.L.J. 454 ; 5 C.W.N. 831 F.B. 

Members of a Joint family.— When during tbe pendency of a partition euit, 
the property was sold in exeontion of a deoree against one member of a joint family 
as belonging to him, tbe other members oannot apply under tbia rule to have the sale 
set aside. 1936 N. 68 = 91 I.O. 318. 

Jodgment-debtor.— A judgment-debtor wbo has been adjudged au insolvont and 
whose property has been vested in an OfiBoial Receiver baa no intereBt to apply ander 

44 
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O. ai. e. 90. to eet asido the sale. 10 S.L.B. 63-36 I.O- 630 ; It is wrong to hoi®* 
that the jndgment-debtor ooald not be pstmitted to take objeotiona founded on the 
contents of the sale proolemotion, beoauee he might have objected to them before the 
Bale and did not do so. 4 0.0. 379 (B). A judgment-debtor whoso right in the pro- 
perty in diapate wae sold under a previous exeoution and purchased by the decree- 
hoider himself, is in a position to oontost the sale. 6 W.R. 31 Mis. } 93 L.W. 873. 
A judgment-debtor who is not the owner of the properly covered by a hypothaoation 
decree and sold in execution thereof, cannot apply under 0. 31, r. 90. 9 Mys. L.J. 100. 
An application by a oo-judgmeut-dobtor to set aside a saie ia maintainable even though 
a simitar appHoatioo by another judgment-debtor has proved infruetuoua. 1996 
C. 839 ; see also 16 G.L.J. 98. An appnoation:by the judgment-debtor whose interest m 
the property oeased prior to sale in exeoution is maintainable under O. 91, r. 90. 
1936 M. 917—93 I.C. 697. A jodgment-debtor who has sold his interest after the 
exeoution sale is oompetent to appiy under this rule. 1996 0. 66—87 I-0« 94. 


Ouardian.— An application by a mother of a minor as hie guardian, the sale being 
eflected without his represeutatiou is enteitaiuablB under O. 91. r, 90, lor setting aside 

a sale. 99 I.C. 911. 


A stranger is not entitled to come in under this rule to apply. A.W.N. (1683) 
7 - 35 W R. 79. A persau olaimiog adversely to the title of the judgment-deb or, e 
property sold in exeoution cannot apply under the rule to have 
1 Bur. L.J. 934. A person in possession of property before the grant of a oet i 
sale who oontinues in possession after the sale has vested the title in ano et is 

entitled to apply. 3 P. 466. 


A mortgagee of land sold in execution of a rent 
landlord, oau apply to have the sale set aside. 1 C.L.J. 464 , ' ‘ ' -t-aps deoree 

person who alleges that bis property has been sold in Standi to 

passed on foot of a morigage which had hav^^ aheady brough -uit 

apply under O. 91. r. 90. to have the sale set ae.da, he >*“^8 ^ ^ “arson not a 

lor a declaration of his title to tbe P'®**”*^ itregulatity of Bale and that 

party to a mortgage deotee has no iccttS stand i has 

the property sold was not the properly « geparLe suit. 90 I.O. 16. A mort- 

he.o obtained. I. i. open io him to aes.rt Ihe holding 

g.gee ol »a eotite non ttoaelotsble oooup.noy J ..teroBta ora aBaotaa bj tba 

To .ha a.aou.ion 0. hia mortgage dace .a . .modi to ...ly 

sale ol the holding in eraontion ol » 31 ,. 0 , 869. Paraona who hod 

uodar the rnla to art o.ide the aole, 99 O.W.N. U8-S1I.O. 

no intareat in the .roparty at the t.me the aoaealral. oannot apply 

the fact that they were then unborn and the proper y 
to eet aside the eale in exeoution. 93 1,0. 402. 

Mor.gagaraandmortgagea..-adao.aanndarB8a 

eaeot ol declaring the mortgagaa a r.ght to ^ j, 

O. 91. r. 90. 89 I.O. 939-10 8.L.B. 189. 
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The LIqaidator of a eompaoy of limited liebilitj differs from the Official 
Aseignee in thia that the property o( the company does not vest in him and the- 
attaohment and sale ooald not be set aside at the inatanoe'ot the liqaidator. 43 O. 686. 


A parohater of a part of a non^tranaferable ooonpanoy holding has a 
right to apply andee O. 31, r. 90. lot raveraal ol a sale in exeoution of a decree foe 
arrears ol rent obtained by the entire body ol landlords. 33 1.0. 639^19 O.W.N. 336* 


THBBE MUST BB HATBRIAL IRRBOOLARITT OR RRAUO IN PUBLISH- 
IMO OR OONOUOTINQ THE SALE, -—There muet be a material irregnlarity to 
tender a sale liable to be set aside. It must be shown that the omissioa was a material 
one. It ie not lor every omission that a sale is liable to be set aside. 63 I.C. 143. 
The laot that an auotioo sale was made at a price oonsiderably below the value ot the 
* property or that few persons attended the sale as bidders, alone, cannot be sufficient to 
set aside a eale unless there has been an irregularity in publishing or oooduoting the 
sale. 6 ll.W.P. 19 ; 19 W.B. 337 ; 36 W.R. 336. The eale is not liable to be set 
aside unless there is a material irregularity in publishing or oonduoting the sale, 13 
I.O. 673-333 P,Ij,R.1911 ; 86 I.O. 342** 1936 M. 303 ; 78 I.O. 609- (1926) M.W.N. 887. 

PROOF OF IRRBQULARITY OR FRAUD.— Borden of proof.— When a jadg» 
ment'debtor wants to set aside a sale on the ground ol irregularity the onus of proving 
the irregulacity is on him- 3 W.R. 74 { 6 W.R. P.C. 7 — 9 M.I.A, 334. The ottus of 
proving fraud lies on the person ooming forward to set aside a sale. 34 W.R. 388. 
The Court ought not to decide upon the report ot the Oourt.offioials and to refuse to 
allow the judgment-debtor to adduos evidence to the contrary when an issue arises as to 
the irregularity. 7 O. 84, It must be presumed that the eale was a legal sale and any 
one who seeks to set it aside must establish that it is open to objeotion. A.W.N. (1887) 17. 
Tbe burden of proving irregularity as well as substantial injury lies on the applioant. 

3 W.R. Mle. 1. When there is no allegation o! the applioant that be suffered any 
damages on account of tbe irregularity, tbe sale cannot beset aside. 10 M.L. J. 306. 

FRAUD, — 8. 311 of tbe old Code of 1883 applied only to irregularity aod mtde no - 
provision lor the oase ot fraud and a seoond appeal was held to lie where a sale was 
Bought to be set aside oa tbe ground ot fraud, tbe roason being that, as ** fraud ” was 
not included within the old oorreeponding section, the case of fraud was attached to 
the general provisioos of B. 344 (corresponding to 8. 47 of the present Code) in which 
case there was a eeoond appeal. 31 O. 886 ; 3 C.W.N. 399 ; 36 O. 639 ; 19 O. 683 ; 
35 B 418 ; 13 O.W N. 136 ; 6 O.W.N. 383 ; 33 B. 673 : 10 Bom. L.R. 763. But 
r. 90 of O. 31 of the present Code inoludea the oase of “ fraud *’ as well, and tbe 
result ol the change io the law is to place the prooedare in the oase of setting aside of 
sale on tbe same looting, whether tbe applioatioo ie based on tbe ground of irregularity 
or fraud. 9 I.C, 136. Fraud is eseenlially different from irregularity in tbe oonduot 
ot the sale. (1935) Pat. 531-86 I.C. 632. 

IRRBQULARITY.— Tbe word irregularity in the present rule means not 
being in oonformity to some one of the rules prescribed by tbe Code regulating sales 
in execution of deoress. 5 M.Ei.J, 70. Want of jurisdiotion is an ieiegularity and it 
is not an irregularity under O. 31. r. 90. 36 M.LjiJ. 375, 8uob an irregularity 

vitiates tbe sale. 35 B. 337. 


IRREGULARITY IN FUBLIBHING OR CONDUCTIRQ THE BALE.— Th& 
irregularity mentioned in Ibie role muet be one relating to publishing ot oonduoting 
4be sale. 6 M, 237. B.B.R, (F.B.) £46. Tbe fact that the application for execution was 
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tioQd batted oanoot be raised ae an objeotlon nodet kbis tale. 19 1.0. 377 . 6 M. 937 » 
8 0. 61. A tale bold in oontravention o! the terms ol adeoree, though ittegular oancot 
be objected to under this role. 33 I.O. 69a-(l9l61 1 M.W.N. 966 ; 96 I.C. 46-97 M.L, 
J. 606, The objection as to Don-saleability ol property oannot be taken under this 
rule. 7 A. 641. An objection that the deotee was obtained without eummone to the 
defendant or by fraud cannot be raised under this rule. 99 0. 686 ; 29 0. 396. An 
objection that the legal representatWe has not obtained anything from the deoeaead 
judgment-debtor does not fall under ibis rule. 6 W.R. Mis. 116. An objealion that 
the deotee was already satiefled is not under tbie rule. B L.R. (P.B.) 946. An 
objection that the property belonge to the claimant who was not a party to the amt 
does not fall under this rule. 7 A. 366. An objection that a major wae treated 
as a minor does not fall under this rule. 38 M. 1076. The expreaeion “oonduotlog 
the sale ” in thia relatee to the aotion taken by the officer ooodaottog the sale and 


not anything uooonneoled with the aotnal carrying out ol the sale. 7 A. 641. 

MATERIAL IRREGULARITY.— Omission to epooify in the proclamation ol sale 

the extent of the property to be sold or the rewenue aBaeaeed to it is a material 

irregularity. 91 M. 61 ; 93 M. 698. When the property to be sold is wrongly re- 
presented in the proclamation of sale as subject to two charges inetead ol one lor 
low.r .mount, the error emeunts to eu irreeul.rity whioh would metetially eSeot the 
price 01 the property. 8 A. 116. OmUeioo to 

property sold is a miterial irccgulaeity. 66 I.C. 875=ieN.L.R. 98. . 

epeoily the amount ol Income derived from the property ° 

which the property is euhjeot are material irregularities. 6 O.W.N. 836 , 3 • 

660 P.0, ; 7 0. 34. Whore tho proalamatioo did not epsoify the eneum ran 
which the property was liable but stated merely the annual profit. . 

cftbeprcpert^old.anditwaseoldat a gross undervaluation heW 
material irregularity. 40 O. 636 P.G. Omiesion to mention the looDmo ^ ^ J 

is not a material irregularity. 11 P.L.R. 

valuo of the property or Govetomeni reveoue io the proo a ^ ^ ^ 

is oaloQlatod to mialead the inteuding biddere ace materul " -Jumma and the 

9 O. 666 : 26 W.R. 44 : 90 M. 387 ; 9 O.L.R. 134. Omieeion ° 

name ol the decree holder in the p^.openy eold a material 

11660) 633 Omiaeioo to state revenue "ssojsod upo P ^ ni.Btake in the eale 

irregularity. 45 M.L J- intepost In tho’property sold does not give 

proclamation as to the judgment-dobtor absenoe of acy intentional misre- 

any tight by itsell to the auotion-putohaso jo ^ L J. 147 = 61 I.O. 74. 

presentation by or on beball ol tbe proclamation of 

■When a larger area ie advertised lor sale owing . ^ 

sale, thin was aotually sold, the e.noertioo ot the sale. He can 

propirtionate part ol the puerbaee money to the first if he oan prove 

eue lor either o( the two reliefs and property and that he 

that the price paid by him 8 Bur. 

wae ieduoed to p«4y that prico y ^hafA in a. M^ox^ ie attached, but a latget 

L.T, 16,»-33 I.O. 1003. .^>'7 * e.eu to .he exteu, ot Ihe aUaehei 

T° ri'o‘V 80 -° 0 ’ac a^Th, omt.steu lo gtye tut. .e.tteut.ee o. the pto.e.ty 

^h .r .^.e a"e.um.ut A^semeut, tte J--- ^ ^ 'h^'ho!: 

ptaoee. ete.. iu reepee. e. .1 uedec a mm.g.O., ah^ ■“»; 

Attaching or advertising intoreat ot one of them will be sold is a material 

aequeotly announoing that only oermission granted to tho dBoree-boldet to 

irregularity. 6 O.L.R. 937. |g 7 . ^ The non- 

bid behind his back ie a material trteguUrtty. 87 I.O. 997 
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compHanoe with the provteions of O. 21, rr. 60 to 70 would amount to moce than a mete 
iccegularity. 9 A. 611 : 7 A. 989 ; 10 A. 606 : 11 A. 383 { 13 A. 440 ; 18 O. 793 ; 31 
O. 140. MiBiIeeotiption of property in the pcoolamation of sale is a material irregu- 
larity within the meaning of f» 90> 44 I»0. 4l9‘‘>(1918) Fab< 33 » 60 I.O. 384. 
OmieeioD to give a soffioieot deeariptioo of the property is a material irregularity. 

1 A. 400. Desoribing a tenure ae an ordinary rent paying one and ignoring the faot 
that it is a sezvtoe tenure (eetvioo attached to a tenure and of a public nature) is a 
sufficient misdeEoription Co vitiate the sale. 5 C. 369. A deeoription of the property 
giving only tbe kbasra number without mentioning the gardene and the buildings 
attaobed tn it ie insaffioient and a sale oonduoted is irregular and liable to be set 
aside. 8uah a proolamation is calculated to mislead bidders. 47 P.R. 1906 ; 63 P.B. 
1909. When Che jadgment-debtcrs on whom tbe notioe bad been served did not appear 
on tbe date Ozed (or settlement of tbe terms of the pronlamatioa of sale of several itenas 
ot property ordered to be sold, htli that it is not open to them to eubsrqaently raise 
objeotiOD to the sale. 39 I.O. 780. A purchaser of property who accepted tbe oonditions 
o( sale whereby be was required to furnish requisites within tea days after tbe aotual 
delivery of the abstract of title though be (ailed to do ec, ie not precluded from 
applying to tbe Court for setting aside tbe sale, on tbe ground that the abstraot is in- 
oorceot aod oontained a moot material misdasoription of the dooument whiob has been 
made the root of title. The purchaser is entitled to have bis purobase-money refunded* 
80 0. 46S. 

A 

Valuation o( the property. — Absence of tbe valuation of tbe property, ordered 
to be sold, from tbe eale proolamatiou is not a material irregularity, when it has not a 
deterrent eSeot on tbe miods of tbe ioteodiog or possible bidders. 36 l.C. 411 ; 4 Li, 
li.J. 44l»67 i.C. 886>=>1933 Li. 36. Statement of valuation by tbe deoree-bolder 
and the juJgmeot debtor in the proolamation of sale ie not an irregularity. 40 I.O. 
849. If au undeedtatement of tbe value of the property to be sold has been made iu 
the sale proolamation wbiob is oaloulated to mislead bidders and to preveut them from 
bidding at all aod tbs sale has thus resulted in a prioe altogether inadequate, euob 
statement must bo treated as a material irregularity. 30 A. 413 P.C. ; 13 C L J. 193=a 
9 1.0.698:33 1.0.946; 16G.L.J 96=16 I.C. 974; 14 O.L.J. 641=13 I.C. 337; 

15 C.W.N. 713 = 6 l.C. IbO ; 16 C. W.N 577= 10 I.C. 475 ; 44 l.C. 4ii= (1918) Pat. 33 ; 
35 l.A. 146 ; U l.C. 396 ; 33 C. 543 ; 33 BI. 563 ! 6 O.W.N. 83G ; 3 O.C. 1 ; 6 G.W.N. 
48 : 8 C.W.N. 267 1 53 I.C. 33 ; 38 M. 387 ; 6 O.C. 6l ; 83 I.O. 430 = 28 O.W.N. 
563 ; 11 1,0. 438 = 16 O.W.N. 701. Tbe upset price Gzed on tbe sale pcoolamation 
referred only to the aooual not looome and was not based oa the Vklue of the leasehold 
interest, held that it amounted lo a material irregularity. 91 I.O. 593. Omiesion of 
value of cbe property in tbe sale proolamation is a material irregularity. 1933 C. 93. 
The ioseebion of any valuation other than tbe valuation fized by the Court is oaloolated 
to mislead intending bidJers, and is therefore wroug. 4 Pat. L.J. 37 = 49 I.C. 195 t 
73 I.C, 317 = (1923> Pat. 208. An under-valuation of property in the proolamation of 
sale ia not a material irregularity withiu tbe meaning 8. 115, O. P. Code. 39 I.C. 745 ; 
13 C.W N. 757. See 13 C.W.N. 800 ; 33 I.C. 946. To order property wbiob ie to be 
put up for sale in exeoution of a deocee to bs valued at twenty times the Government 
revenue is merely a colourable protenoe of making the valuation required by law and 
such an order cannot be sustained. 3 Pat. L*.J, 680 = 48 I.C. 141. 

Amount of the decree. — When a decree has not been wholly satisfied the hold- 
ing of a sale in execution of that decree mentioniag in tbe sale pcoolamation an 
amount larger than the amount doe under the decree is only an irregularity. 34 I C 
360=(1916) I M.W.N. 195. 

To enter larger amount of the decree in the proclamation.— When a deoree 
has been partially satisfied tbe bolding of a sale in ezeoution of that decree, and 
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m«aiiomng in the ealo proolamafcion an amoanfe Urgaithan the amoaDfe daeaadee the 
deoces, ie ooly an irregalaeity and does not make a sale a nnllUy aa baying been held 
withont jociediotioo. 31 1>0. 850* (1916) 1 I96i 

Rent.^An omieeioa to state tbs amount of cent payable in respeat of a tenure in 
the sale proolamatioo of an exeontion sale ia not a material irregularity. 7 0. 733. 
When a tenure ia being aold in exeoation ol a decree for rent any etatomentin the sale 
ptoolamation implying that the auetion paeohaaer would be liable to pay ofi antecedent 
areeara of tent ia a material irregularity, 3 Pat. D.T. 949*80 I.C. 933. 


Mon pablloatlott of eale proclamation.— Where in publiahing a aale proclama- 
tion the ptooeea-aetyet aubatituted for the place fixed by the Court iu the sale 
nroolamatioo a different place of aale and thua the aale proolamation aa framed by the 
Court waa neyer publiahed io the village, it waa hali that the Doo-pabliosuou of the 
sale ptoolamation ie an illegality whioh inaalidated the ptooeedinga and oonaequeutly 
the eale ia a nullity. 39 M L.J. 188 = 59 1.0. 167. Non-publioatioaoftbeptoolama- 

tioQ of aale is an irregularity whioh can be waived by the judgment-debtor. It ie not 

an illegality. 91 I.C. 407. An omiasion to make the ptooUmation on the spot ie a 

material ircegularity. 1 A. 400. The teauU of proceedings under t. 66 which oulmj- 

nates in a eale proclamation ia not oonoluaive between the partlea or bindiog on the 

auotion-purohaaer. 43 A. 499. If the pcoolamatioo ia not eettled by the Court, but by 

a Commissioner appointed by it. the sale ia invalid. 1936 M. 765. 

to publish the eale proclamation on the properties aold is 

irtegulatity whioh oan be waived by the judgment debtor. 1936 0. 677 =91 i 

An omission to state io the proolamation of eale the peeoiae amount of claim reoeivel 

from other deoree-holdets subsequently to the order directing the sale " 

L„. K.egu.,.Uy. 36 I.O, 4U. Omiesioo .= f ” 

proclamation euoh aa the number, the value, the 

Interest due and the rate of interest. e(o.. is a materia! irregular ty. 8 W_R. 415. 

"‘t:: r.: iriwi:. ,o. .... . . 

— •'■e “o zr-r,;:;— .fe 

sale cannot be was not to be 

dasotibed as subject to two morlgag . *ha owner waa not desocibed. It la not 

codeemed before redeemiog ^ oUuJOs reetraining redemption. 

i - f .X but ie voidable on proof ol material injury. 166 P.I/.R. 1916 30 

; n'6”94 9 A 511 5 0. 359 ; A.W.N. (1886) 137 : 3 N.W.P. 143. When the sale was 
1.0.634, ya. Oix, -jyj Ji., (xnfen«ilv take place before sunaet and m 

noticed to take pUoe a “'’Y'uftnded the eale and the price realiaed was much below 
oonaequoaoe few peraoDS a a material irregularity and substautial injury 

ita proper value, these faota djaoloae each ^891) ige A sale of 

afl were suflioient to ”Yer”UD\bat'ao^oo«noed in the notice ie an irregularity. 12 W.R. 
property two hours eatlie . g « ^qq^, q P. Code. 9. Selling the property before 

511 ; 4 D.B.R. 133J 24 a material irregularity. 96 P.R. 

the time fixed N 961-27 I O 835. It is not an illegality (ibid). (Confra 

1895 ; 8 P.R. iB69 ; 19 O.W.N. 961-27 l-U- biO. ^ 

16 0. 794). Publ.oat.on o. 9- ,3 ,0, ,,6 , 11 A. 893 ; A.W.N 

matocialirregularity. _ .g. .^,3 gee *n/ra}. In 4 A. 800 it waa /laW 
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Bale proolamation ie a matecial irregolarity. 90 W.R. 940 I 96 W.R. 398 ; 66 T.O. 746 
— 96 O.D.J. 140 ; 1996 O. 901—40 0.r..J. 311. When 13ih of Jaly was fixed aa date of 
eale in the feoolamation and it was notified that in the absenoe of aoyordee postponiog 
the sale, it would be held at the monthly sale oommenoing on the 13th of July, but 
owing to the absenoe of the Judge, the monthly sale oommenoed on the 18th July and 
the sale in question was held on the 90th July in the course of the monthly eale. it was 
held that there was no material irregularity. 10 M.Ej.T. 161 P.O. It is an irregularity 
to delay a eale for several hours. A.W.N. (1887) 199 ; non-oomplianoe with the pfo< 
xUloDB of O. 2i. r. 68. in oonduoting a sale does not by itsell make the sale a nullity. 
31 O. 386 ; 91 0. 70 ; 35 O. 61 F.B. loontra held in 14 O. 1 : 6 C ti.J. 687, where it is 
held that euah an irregularity vitiates the eale and is not a mere irregularity). The 
oonduot of the sale before the time mentioned in O. 91, r. 68 is a material irregularity. 
A.W.N. (1886) 304 I 11 A. 333. The requirements of O. 91, r. 68, are essential to the 
validity of the sale and the High Oourt oan under proper oiroumstanoes set aside suoh 
a sale notwithstanding an appellate order by a Judioial Gommieaioner oonficmiog euob 
Bale. 5 0. 878 F.B. An interval of 30 days is neoeesary between proolamation and sale 
when the property is first advertised for sale and not when the sale is postponed for the 
oonventenoa of the dsbtor. 1 W.R. Mis. 3. Publioation of proolamation of sile leas 
than 30 days before sale is a material irregularity. 11 C.D.R. 303; 7 0. 39 ; 14 M. 
997. (In 7 A. 989, it was held that it vitiates a sale and is not merely an 
irregularity under r, 90. See also 14 O. 1 : 9 A. 611). The eale of immoveable 
property in execution of a decree, which takes place before the expiry of 30 days* 

without the oonsent of jadgment-debtor, after the proolamation of eale, is an 

illegality and amounta to more than irregularity under r. 90. and there is no 
Deoeeetty for the jadgmeat>debtor to prove substantial injury. 11 A. 333 ; 16 I. A. 96 ; 

7 O. 34 ; 7 0. 466 ; 11 Q. 74 ; 7 O. 730 ; 8 O. 939 I A.W.N. (1836) 304 ; 9 A. 511 ; 7 A. 

989 ; 19 A 96 ; 19 A. 440 F. B. : 19 A 610 F. B. ; 99 A. 196 P. O. ; 6 O.Ij.J. 687 ; 6 

M.Ii.J. 70 : 91 A* 140*: 18 A. 37 : 91 C. 66 P.C. Where the property advertised foe 
sale at 11 a. m. was sold at 7 A. M.. there is something more than an irregularity and 
the whole proceedings are invalid. 7 A. 676 : 16 O. 794 ; 95 W B. 338. If the sale 
takes place on the day originally fixed after an Oder of po3tp'>nement has been passed, 
it is a material irregularity. N.W.P. (1856) 333. It the sale takes place on any day 
before the date to wbioh it is postpooed, it ie an irregularity. 35 W.R. 338. Where 
the jadgment-debtor, by his oonduot consented to a sale on a wrong date, be oannot 
afterwards object to it. 8 C. 939. Holding the sale before the expiry of SO days from 
the date on wbioh the copy of the proclamation has been affixed on the Court house oC 
the Judge ordering the sale is a material irregularity 91 C. 66 ; 43 I.G, 611. 

Omission to afiBx a copy of the eale proclamation as required by r. 67 ie such 
an irregularity. 18 O. 433 ; 48 I.O. 611 ; 7 C. 466 ; P.L.R. (l900) 167, Omission to 
affix a proclamation ol sale on some conspicuoua part of the property is a matecial irre- 
gularity. 1933 Zj. 671. Omission to affix the proolamation of sale at or near tbe 
property wbioh was to be sold before affixing it in the Court house is an irregularity. 
5 M.Ii.J. 70. Tbe irregularity of fixing up of tbe notice of tbe intended execution sale 
of one patti of a mahal at the chaupal of a diflsrent patti of the same Mahal was not 
ooDsidered as matecial. A.W N. (1831) 166. Omission to have a dram beaten as 
required by r. 67 ie a material xccegulacity • 10 B. 504. A drum need not be beaten at 

tbe time of eale. 66 I.C. 533. Omission to have a eale tom-tommed is a matecial irre- 
gularity. 20 M. 159. ^7hece tbe paucity ol bidders at an execution sale was due to the 
omission ol the decree holder to announce it by beat of drum near the place where the 
property was situate, the eale must be set aside. 67 I.O. 762. Where the property 
oonsisted of 109 mauzas and tbe proolamation of sale was read out without beat ol 
drum in only one o! the mauzas, and affixed to a tree in that village, it is a material 
irregularity. 40 0. 636 P.C. 
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Sale on A holiday.— Holdiog a Bale on a holiday U an illegality and it may be set 
aside. A day is a holiday on which the Ooatt is olosed by order ol the High Oouet, 
3 W.R. Mia. 34 {contra in 3 A. 333 ; A.W.N. (1883) 169 ; it is neither an illegality not 
an itregulatity under 0. 31, t. 90). Sale on a holiday ie no material irregnlarity. 8 
A. 333 ; A.W.N. (1082) 169. An execution sale held at a time or date other than that 
ptoolaimed is not a nullity, but ie voidable on proof ol material iojary. 166 P.L R. 
1915=^30 I.C. 534 ; 91 O. 66. Omission to speoily tbs hoar ol sala oe the adjourn* 
mODt of sale is a material irregularity. 31 O. 816 *, 34 G. 291 ; 6 O.W.N. 48 : 90 M. 
169 : 6 O.W.N. 44 *, 9 Bom. D.R. 651 P.O. When a sale in exeoution of a decree wis 
held neither on tbo day advertised nor on the day to whioh it had been adjourned, bat 
on soma third day. it was a material irregularity in the oonduot ol the sale. 36 O.L.J. 
140 = 66 I.C. 746 ; 6 C.W.N. 44. Non speoiHoatioo ol the hour to whioh a sale is 
adjourned under O. 31, r. 69 Is a material irregularity, in publishing the sale. 34 0. 
291 : 6 0,W.N 48. Omission to specify the Ume of sale under O. 21, t. 69 (3) is a 
material irregularity. 61 I.O. 864= 16 N.L.R. 196; 18 0.0. 1-98 I.C. 184. Omibsion 
to follow tbo pcovisiong of O. 91, r. 69 with respeot to proclamation is a ground for 

setting aside the sale. 40 O.L J. 311 — 84 1.0. 700. 

Omission to Issue a fresh proclamation.— When a sale is adjourned:more than 

seven davs unless the ptoolamation has been waived ie a material 
3 0. 54'3; 34 M. 311; 37 C. 897 ; 76 I.O. 343 = 3 Bur. L, J. 64; 18 0-^ 

96 P.t.R. 1903; 36 I.C. 71; 13 A. 610; 11 O. ™ 1 
W R. 34; 33 W.R. 481 ; 33 W.R. 366 ; 3 W.R. Mis. 11; 17 W.R. 839 , 13 W.R. 
309 ; 35 W.R. 338 ! 3 0 . 643 ; 7 0 . 34. Wb.n » Bro=l»m»lion ol salo 
issued and subsequently one of tbo judBOseut.dehtore got an order o stay ol 
sale by an Aytollato Court eo lar as ho rrae oonoeru.d eud 

out any fresh ptoolamation. it was bold to bo an irregnlarity. 6 O L.R. 237. Whan 
there ie a eeriee ol ehort poetponements lees than sosen days eaoh whioh taken ‘»Bethor 
in the aggregal. amount to more than .even days, a Ireeh proolsmalion o^ « 
oflOfiBaarv aod the omission to do eo is a material irregularity. 6 O.W.N. 44. 

Omieeion to issue a Ireeh proelsm.tion ol sale when at the metance 
debtor an eioontion sale is adjourned to the lollowing month, 

consentiDK not to raise any objeotion to any irregularity offeoting the sale, is not an 
rreguTarify 33 W.R. 366 ; 36 W.R. 34 ; 3 O.L.J. 684 : .1 O.W.N. 843 ; See 11 I.O. 
/as ; 6 W.R Mie. 84. Omieeion to issue a Ireeh proclamation ol sale on » " 

Dortion of the property from attachment ie a material irregularity. 3 0. 644 . 3 0. 

643 JU0t before the eale ol ocrtain itomB ol properly in exeoution o a decree on 
mor'tgage ol the properties belonging to a joint Hindu family, one of the defendante paid 
“sum cl mooev and got half hie intereat in those items released from sale Tb 
remaining bail was put up for auction without a fresh ptoolamation. ‘o 

mortgage suit some ol the membere ol the family had become divided and the fao 
“ eboown to the decree-holder the judgment-debtor and 

Held that there was no irregularity in the oonduot of the sale. 11 L.W. 477. An 
fdjournment of a Court-sBle by bailiff without leave ol Court la “ 

Qft T C 192 = 6 Bur. L.T. 65. Where two euooeefiive applications made by the decree 
holders for exeoution are praotioally applications to continue the previous execution 

r r :g:L p? ^ 

LsLu i^ paymnn. ol .he depejl. oI^28 pee^^ceh^.^ae Is e m.le.a 

irtegulati.y, . • deposit the balance ol porchaao. money under 

"‘■‘r. 8‘6°s a““ end“ no. r::Un°i.regnlar sale. 'l6 O.W.N. 360 - 9 1 0. 
gie ! 9 1.0 66. Reoeip. el pnroha.e-money al.er .he 16th day ol eale is an .rregnlari.y. 

6 W.R. Mis. 89. 
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L6g»l repreiaot«M*o on the veoerd.^Omiflaioii on the peit ol the pleintifi to 
have a gaafdian ad Hum appointed of a defendant where after decree bat before 
sale the defendant had been adjudged to be of anaound mind is material irregularity. 
19 M. 919 ; 32 M. 119 ; 18 O.W.N, 1319. The omisaion to bring in the repreaentative 
of the deceased judgment-debtor on the record dors not vitiate the sale, Buoh an 
omiaaion amounte to an irregularity. 23 O. 696 ; 31 O. 866 ; 3 0.0. 143 ; 7 0.0. 334 *. 11 
0.0. 169 ; SO A. 193 {contra in 16 M. 399i 13 A. 440) ; 19 M. 319. It is invalid 93 M. 
119 ; 19 B. 276; 91 B. 494 ; 19 I.O. 139 ; 1934 M. 130. It ia not a material irregularity, 

1 0.0. 166. An application to set aside a sale on the ground that there waa no guardian 
ad lUem ol a minor in the execution ptooeedings ie within O. 31, r. 90, 64 I.O. 96 (0.); 61 
I.O. 973"93 O.W.N, 608. When a judgment-debtor died after attaobment but before 
sale and his legal repieeentatives were not brought on the record, it was Held that it 
was a mete irregularity and did not invalidate the sale. 6 Pat. Ij.T. 67 “(1996) Pat. 384; 
18 O.W.N. 766 = 23 I.O. 96 ; 23 D.W. 838. The fact that there was no guardian ad litem 
of the minor in the execution proceedings is an irregularity under O. 21, r. 90. 35 O.Cj.J. 
9 = 64 I.C. 36. Where the judgment-debtor died pending attaobment and no notice of 
the subsequent prooeedicga in attaobment waa served on the guardian of the minor 
son, the legal representative ol the deceased, it ia material irregularity. 
40 C. 636 P.O. Such a sale was held to be void in 30 C. 370. When a sale 
of the deceased judgment-detbor’e property ia efleofced by bringing a wrong 
person as the legal representative and without notice to the teal heirs, such a 
sale oan be set aside under r, 90 or by a suit within a year from the date of the oonfic- 
mation of sale ae provided by Act. 13 (a) of the riimitation Aot. 36 B, 397 P.O. An 
objection to the sale on the ground that there waa no proper representative on the record 
in exeoaiion ie not a ground for setting aside the eale under 0.31. r. 90> 9 I.O. 363 = 9 M. 
Xi T. 360. An execution sale held attar the death of the judgment-debtor without bring- 
ing on the record bis legal representative ie a nullity, 43 0. 73 P.C,; 1926 M. 138 = 93 1*0. 
308 ; 1923 M. 307 {contra in 1934 M. 180). When a minor attained majority after 
the passing of the deocee and before sale in exeoution. but was nevertheless represented 
as a minor on the exeoution record, on an applioation by him to set aside the eale it 
waa held that the fact that be knew ol the peooeedings throughout offered an answer 
to the objeotioD even though the deoree-boldec was aware of bis majority. 

43 M.Ij.J. 92—16 I*.W. 643 , 91 M. 167 ; 6 ti.W- 973 ; 89 M. 1031. When 

the holder ol a decree tor rent fails to implead the heirs of the recorded tenant 
as partiee to the execution prooeedings, a sale of the bolding in exeoution 
is invalid as against them and cannot affeo.t their interest. 67 I.O. 149. A sale 
of the property of the judgment-debtor (minor* without hie proper legal represen- 
tative but a wrong person as legal representative on the ceoord is not a nullity but ia 
valid until it ia set aside as iccegulac. 36 B. 337. When the proceedings to ezeoute 
the deocee lot rent obtained against an oooupanoy caiyat having been started more 
than a year alter the judgment-debtor’s death, write of attachment and pcoolamation 
of sale were issued in his name, and returns were filed that pcooessea bad been duly 
served and therefore at the sale, at whioh no bidders attended the property was 
pncohased by the deocee-boldec who got delivery of poBsesaion through Court, it waa 
he'd that the execution ptooeedings were liable to be set aside on the ground of grave 
irregnlartty. 18 O.W.N, 1366 ; 37 I.O. 394. 

Ouardian of the minor.— 4n omission to bring the guardian of a minor judgment- 
debtor on tbe record is not a material irregularity. 23 C. 686 ; 64 I.C. 36 — 36 0.r..J. 9. 

Notice. — Omission to give notice under O. 31, r. 33 to the judgment-debtor is a 
material irregnlarity. 43 M. 67 : 300.I<.J, 337 = 11 1.0- 893 ; 11 Bur. li.T. 40 = 38 I. 
C. 98 ; 43 C. 73 P.O. ; 18 O.W.N. 153 1 37 M.L.7. 316 i 40 O. 46 ; 3 W R. 74. Omia- 
aioD to serve a notice under the provisions ol O, 31, r. 23. ie not by itself sufficient 

46 
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to tendoE a sale whiob baa aabaeqaently been beldi void, eoob omiaeion would oonatituie 
a eerious itregalarily entitling tbe jodgment-debtoE to vacate tbe sale by proving that 
anbatantial injary baa been tbe Eseult ot it. 40 O. 45. A sale withoat notioa nnder 
O. 91, E. 33, ia not a nullity but each an omieeion ta a eeeioue iireguiacUy aubjeot to 
vacate tbe eale upon an applioation made by the )adgment>debtoe uader B. 47. 5 I*0* 
390^11 O'L.J. 489. When a notioa required by O. 3t, r. 33, is not given and tbe 
omieeion ie doe not to tbe (act that eub.r. (3) has been applied but to tbe fact that 
notiee was not asked for, a eale held in ezeoution is void and not merely voidable as 
against tbe person to whom notice should have been, bat was not, issued. 47 M. 388. 
Omission to give notioe under O. 31, r, 33, renders ezeoution prooeedings inoperative 
even though a stranger may have acquired title in course thereof. 44 C. 951 i 43 Ot 
72 P.O. ; 36 O.W.N. 973 ; 1936 0. 639 = 91 1,0. 711. 


Notioe ai to preparation of proclamation.— A violation of 0. 31, e. 66 
on the ground that notice was not given to all tbe parties oonoarned befors 
the proolamatioD was settled is not oovsted by O. 31, r. 90. 86 I.C. 631= 

1936 N. 320; (1919) M.W.N. 897 = 63 I.O, 809 ; 11 L.W, 69; 1 Mys. L.J. 106; 
14 O.Tj J 641-18 I 0. 637 ; but confra see below. A sale in ezeoution of a deoteo 
againet an insolvent without notioe to tbe OfBoial Aosigoee is void, 43 0. 73. 
An omission to give notioe to tbe judgment-debtoe of an ezeoution sale ia mote than 
a mere irregularity aod makes the sale void. 38 I.O. 98 — 11 Bur D.T. 40. An omis- 
sion to give notice under tula 66 before drawing up the proolamation of sale ie an itre- 
gularity in publishing the sale under O. 31, r. 90. 4 L. 343 ; contra see above. A 

fresh notice ie not neoessaty while making a fresh proolamation. 1936 0. 76 — 90 I.O. 
351. Issne of a notioe at a time when the otigioal deotee-holder was dead and before 
any person bad oome in to get himself registered as deoree-holder, Is an irregularity 
under t. 90. 33 W.R. 481. When a property was sold and resold by tbe Amio oooeider* 
ire that the deposit bad not been duly made and the auotion-purohaeer applied to set 
aside the second eale sod the Court set aside both the sales and erdered a third ^ale with- 
out notice to the judgment-debtor or auotioo.purohasec it wae invalid and should be 
set aside. 6 M. 197. When under a noti6)ation a epeoial notioe that the property will 
be s“Ta on aay named or so soon after as its turn may come in the list of properties 
advertised to be sold in the manner in whioh the notifioatioo directed, is required it is 

LirreguIarUy to omit to issue flUoh a notioe. Without this speoial notice all bnyers 

would L eummoDod for one day whereas tbe property they *o‘ended to bid 

Te eo?d on that day. or even lor several days alter, and it would be unreasonable to expect 

them to wait so along even if they then underetood that the sale was postponed. 24 

w.B. aio. 

One sale la exeou.Ion of Iwo deo.aon.-Wh.o one sale ha, haan afiaotadin axaou- 
tioo a” t«o daaraaa alia. noL.fla.lieo ol aal, in axaoaaion el bath, .1 ia qa.ta prapar and 

legular. A.W.N. (1681) 89. 

Hlmultaneous process of attachment and eale.— The iseue of prooses ol attaoh- 
ment and sale proclamation simuUaneoualy is an irregularity which may be a ground 

lot Betting aside a sale. 4 W.B, Mie. 11. 

Nnklce under 0 21. r. 18.— Want of notioe under 0.31, r. 16 does not vitiate at- 
tachment of tbe property effeotod on the applioation of the aesigoee of the dootee when 
re^adgm.nt-dabtor i, nil nlans oognisanl tbas it wa, tb, as.ignea who was ox.oat.ng 

the deoree. P.L R. (1900) 167. 
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•g.inafc him without futthw notioe ol a date aubaeqaeut to that fixed originally and 
eneoially when the deoree-holder ia the pntoheaet lor a very moderate pnoe. it 10 a 
materiel Irregnlatity. 17 W.R. 339. A postponement from one day to 
other without notioe is a material irregnlatity. 17 W.Ri 278 ; 3 N.W.P, 149« 

When a eale ie duly notified lot the 8th ol a month, but owing to eome cause an 
otdet lot postponement to the 9th ie made in open Oontt on that date, it was held to 
be a euffioient notifloation ol that date ol the eale. The opetation ol the notioe was 
in laot oontinned and It wae good lot sale on the 9th. The peteone who came on the 
eth would have means ol knowing that the eale wae postponed. 18 W.R. 847. 
The latloie to give a direotion lot advettiaoment o! the Bale in the Gazette dose not 
amount to material ittegnlarity in the oonduot of the eale within O. 91, t. 90. 
1 Dab. I*.J. 197 — 53 I.O. An omieeion to iesne the notice repaired by 0.21, 
X 66(9) to be given to the deotee-holdet and the judgment-debtor before a eale pro- 
olamatioD ie drawn up ia euoh an ieregnlarity. 18 I.O. 715. Fallnte to issue notioe 
to the jadgmont-debtor drawing up the peoolamation ol eale under O. 91, t. 66 ie an 
irtogalarlty 4 1:,. 943 (coniro in 1 Mya. D J. 105). It is not a material ittegnlarity. 
The mere abaenoe ol a notioe to the judgment-debtor of the intended eale ol hie pro- 
perty is not a material ittegnlarity euffioient to jnetily by iteell to eei aside the sale. 
B 9 I.O. 167 — I U.P.Ii.R. 7. Where on an applioation toe exeontion notioe wae iasned 
nnd« O. 21. e. 66 and the partloalaea to be entered in the eale proolamation were 
settled, the cmieeion of euoh a notioe again on a euoooeding applioation lot exeontion 
floee not constitute an Irregularity. 94 0 0.391 — 66 I.C. 988. 


Attachment, Abeenoe oC attachment. — The abeenoe ol an aUteobment 
in exeoation ol a decree though an irregularity does not render the sale in 
execution abeolntely void. 44 I.O. 734; (1917) M.W.N. 89 ; 68 I.O. 643 ; 

21 A 311 5 10 A. 606 ; 11 A. 333 : 91 O. 66 ; 5 A. 66 ; 34 0. 811 ; 

8 W.R. 9 ; 18 O. 188; 34 A. 311; 36 I.O. 993; A.W.N- 11899) 84 5 92 
O. 909 P.O. ; 91 O. 639 ; 3 Pat, 3 07 — 1933 P. 46 ; 1993 N. 18 ; 30 M. 965 ; 

34 O. 787 ; 18 I.C. 498-94 M.L.J. 70 ; 91 1.0. 46 ; 4 N.Ii.R. 118 ; 11 W.R. 926 i 
.18 M. 437 ; 30 M. 945 ; 64 1.0. 490 ; 68 I.C. 363-3 Pat. Ii.T. 765 ; 1926 M. 211 — 
(1925) M.W.N. 887. The absence of a regalar pecfeoted attachment amounts at the 
most to an irregnlatity which does not aSsot tbs validity of the eale alter it has been 
duly ooofitmod. 5 I.C. 798- 13 O O. 43 ; 13 0.L.J. 243. But the poaition ie difierent 
when the objsotion ia taken before the sale takes plaoe. In enoh a case it is the 
duty ol the Coort to ensure the compliance with the provisions ol the Code. 13 0.1,. J. 
ja43 ; 42 I.O. 959 5 35 I*^* 469 — 10 But. D-T. 6. An error in the warrant of attaoh- 
ment (recording a wrong number of the plot) is a material irregularity. 40 P.R. 1910, 
When the jadgmant-debtor does n^t reside on tbs land attached, but lives in a 
diflerent district, the affixing of a notioe of attaafament in a not very aonspionone pact 
of the land is not euffioient to satisfy the requicemeote ol justice. 95 W.R. 364> 
When it did not appear that there was any town or village within the pucgannab at 
whioh a notifloation required by the provisions ol Bsngal Aot XLV of 1793, 8. 12 could 
be affixed, there had been no irregularity in posting the notice at the bouse of the 
iudgment-dobtor. 8 M.I. A. 497 = 1 Bar. 803. When an attaohment wae eSected by 
a wattani signed not by the judge but by the muosarim ol the Court the eale is 
irregular and may be set aside In favour of subseqnsat purohaser, 7 A. D06 P.C, 
failure to comply with the provisions of O. 21, r, 54 (2) as to the promulgation ol the 
attaching the property whioh the deotae-holdsr seeks to sell in execution ol 
hie dootee is also an icrogularity in publishing the sale. 18 I.C. 715» Attaobmont 
and sale of a mortgage debt as immivsable instead of moveable property is a mere 
ieregnlarity and not a matoeial ircegulatisy when the judgment-debtor was not pro- 
jndioed thereby. 18 M. 437* Kconira was held in 6 A. 86 ; 10 A. 606 ; 7 A. 38 
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An ezeoukioQ sale held wiihouk attaobmenk of the pcopeely or with a defeotWe atkaoh- 
menk is oot void but makerialiy irregalar. An appUoalioa to set aside a sale on that 
groQDd (alls andec O. 91. r. 90 and not 8. 47. 1 B. 633. The fact that the property 

sold was act liable to attaobment is no reason for aettiog aside a sale ; though it would 
be a good ground for a fresh suit to reoovet the property or to olaim oompensation. 
19 P.R. 1884. When property which had been already under attachment at the InstaDoe 
of a creditor to enforce part of a debt acorned due in a mortgage tranBaotion at an earlier 
period wae sold in execution of hie decree for inetalment eubeeqneotly due from the 
same debtor, a second order of attaobment would be an empty formality and is not necea* 
saty to validate the sale, 16 B. 922 P.O. A regularly petleoled attaobment is an eosen* 
tial preliminary to sales in execution of simple money decrees and a sale without 
attaobment is tpeo iaeio void and not only voidable, 10 A. 606 ; £ A. 86 P.B, ; 7 A, 
702 : 42 I.O. 269. That whtob is sold in a judicial sale in execution of a decree for 
money can be nothing but the property attached. Property that has not been 
attached cannot be sold. 41 C. 690 P.C. 

Bidding at an auction.— The fact that the deoree*holdee purchaser dissuaded 
others from bidding at a Court sale and thus oaueed the property to be sold at a 
low price is not a sufiQcient ground lot setting aside the sale. 23 M. 227 P.O. J 103 
P.L.R. 1911-91.0. 816 ; A.W.N. (1883) 138. Acts done by bidders other than deotee- 
holdere or by bystandere at a public sale without the knowledge ol the Oouct. or pri- 
vate understandioga between private bidders cannot amount to an irregularity in oon- 
ducting the sale such as will render it liable to be set aside under t. 90. 12 O.P.L.B, 

404; 17 C. 162. When a decree-holder who has obtained peimission to bid or his 
agent dissuades others from purobasing at the sals it is a sufficient ground for setting 

aside the sale. 7 C. 346. When an intendiug bidder (tbs deotee holdet) uses language 

in disparsgtmPDt ol the property for deterring bystanders Itom bidding for it. it is a 

material irregularity. 6 C. 308. A sale is impeachable on the ground that “o 

sale took place and the Nvhole ptcceeding is ae facto void and cannot stand. A.w.w. 


(1881) 106. 

Re-iliue of process otter striking ofi ol a oaee, required by law is 
irregularity W.R. 1664. 359. The mere fact of karkunn of the deoree-holder. read- 
SngTload ootloe. of lion ou B.opor., obou, to bo .old by ououoo io oo. o motono. 
irregularity under O. 21, r. 90. 4 B H.O. A.C. 164. 

SolIlDg the whole or o port of the proport,.-Wboa the whole ol a jodg- 

oooupaocy boidiDg. i» la •‘“f aWN (1961) 40.60. 

guilty of an irregularity in accepting the bid. A.W.N. (19BI) w. oti. 
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flondnot ol the eele. 13 W.B. 493; 13 W.R. 383. Bale ot property in varioaa lote U 
not an irregnlaeity ; rather it ie a pendent step. 21 M. 417. 

Parohaae by deeree boIdev.^The faot that the deoree-holdee parobased without 
the permiBBion ol the Oonet does not ipso facto invalidate the sale. It la merely an 
iiresolarity. 14 W.R. 405 ; 11 O. 731 ; 31 O. 654 : 33 M. 243 . In Betting aside a sale 
onder r. 73. on aoooant of the decree-holder's failnee to obtain permiflBton to bid at the 
Bala it io not aeoeasaty to see whethef the jadgment-debtor has saataiaed loss by tha 
Bale. (1911) M.W.Ne 636 »63 leOe 851. 

When the aellliig officer aa anoouaoed in the ptoolamation ol sale ie diflerent 

from one appointed by the Court, the sale is illegale 41 M. 85# 

When the place of sale ae anoounoed in the pcoolamation of aale ie difleren 
from that died by the Court the sale ie illegal. 41 M. 35. A mistake io the pcoola- 
mafcioQ aa regards the place where the aale ia to take place is a material irregularity. 
133 P.R. 1906; see aUo 9 A. 511. Bat il the plaoe being well-known, nobody ia 
misled Dy the pcooUmation and no prejudioe is caused to the applicant the setting 
aside of the sale ia not jastidad. 68 I C. 916-41 M.L.J. 465. Holding the aale the 
jadgmeot*debtor*a imcnovaable property at a plaoe diSeceot from that dxed in the 
proclamation ot eale, bat o! which the iudgmont-debtor was held not to bo ignorant 


doea not vitiate the sale, 33 B. 657* 

Sale effected when there la an order for stay of aale^— A sale ol property before 
the order postponing it reaohed the officer ooaduotiog it may be set aside on the 
groand o! mstecial ircegQlartty« 6 N.W, P. 354 ; 4 N.W.P. 135 : 3 A. 434 ; 54 I.O. 
938. When an order of poatpooemsnt is made and the aale ta conducted by the officer 
the order not being oommaoicated to him, it Is made without authority and the Court 
reVfowiDg itB order of oondrmation doea not act titiTH eirsa or improperly and also in 
setting aside the sale. 3 A. 656. The efiaot ot an order postponing a sale in execution 
ol a decree is to deprive the cendooting officer ot all legal authority to bold the sale on 
the day previously fixed, and hta not being aware of the order is immateriaU 8uob a 
defeot io the sale ameunta to more than ao irregularity in the oondaot ot the sale and 
there is no oeoeasity to prove aubataatial injary to the Judgment^debioc for setting 
aeide the sale se void. 13 A* 96 ; 9 0.0* 389 \ 5 M.Li.Ti 70 ; 10 A. 166. An order of 
injuDotioQ by the auperiot Court euapeode the powers and }uriedictioQ ol the lower 
Court, from the moment the order is made, eveo though it may not bo oemmunioatod 
to the lower Court, aod an exeoatioo Bale made after a stay order ia passed ie invalid 
even though it may have taken plaoe in ignorance of the order. 38 M» 766, A eale held 
inspile ol the iojunottoo ia materially Irregular. 36 I.O. 633— 1935 O. 424. When the 
High Court directed the stay of oreoutioo on security but the judgment-debtor did not 
offer it, bat on the date of eale offered a hypctbecatioo bond uoregiatered and 
uoaatheotioated ae security which was rejected by the officer oondooting the aale, 
there was held to be no ircegulariky in publishing or oonduoting the sale on the ground 
offered that there was an tmpreesioo abroad that the sale bad been postponed and 
oonerqaeatly vary few persons assembled at tbs sale and the property fetched an 
ioadequate price. A.W.N. (1881) 101, When the District Coart inepita ot an injuno- 
tioQ by a Sab^Gourt reataioing the deorae-holder from Beiliag the property, sold who 
same* the eale wae set aside and the m'^oey deposited in Court was refunded to the 
purchaser. 3 Pat. D T. 615 — 1939 P. 335. When an iojaootion was granted io favour 
ot third parties who olatmed the property as their own againet the decree-holder, 
restrainiog him from executing his decree by sale, but no notice was given either to 
Ibe deoree-holder or the officer oondaotiog the ealee and to ooneequeoee the eale took 
place, the validity of the sale oaanot be queetioned and the injunotion is ineffeotive 
1923 A. 283. A sale io oxsoutioQ after aa order ot postponement by Court ia void* 
though the officer oondaoting it was not awire ol the order. 19 A.Ij.J, 325 — 63 
StCtGS?* An aaotioQ sale which was made under the authority of an order wbioh at 
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the time of ealelwee not in fotoe, bat was aepeioeded fay a aafaseqaeat order post- 
poniDg the sale is call and void. 3 Agra d98< An order of the appellate Ooatt to 
stay execution of a deoree against which an appeal is pending ia in the nature of 
a prohibitory order and as auoh would only take efieot when oommanioatedf It 
property is sold before snob an order ia oommanioated to the Court bolding the 
sale, auoh sale is not void and cannot be treated as a nullity, I OiW.N. 936 ; 
When an order has been made pcetponing a sale in execution of a deoree, the sale it it 
hae beeo made before the order reached the bands of the officer, oonduoting the sale, 
beoomes void. A.W.N. <16811 19. An ex parte order foe stay of an auction sale was 
obtained by fraud and it was subsequently disobarged by the judge who passed it. 
Before the ez parte order was set aeide the sale was held and the property sold, held 
that the sale was not void. 14 A.L.J. 46 = 43 l.C. 656. 


Slay of salei— There ie no law authorising the officer oonduoting the sale to stop 
it beoauee the judgment-debtoc offered to pay the debt to the decree- holder aod snob a 
sale cannot be eet aeide on the ground of irregularity, 3 B.H.O. A.O. 110. Postpone 
mant of sale, when the bid of the deotee holdet was the highest, on aooount of the 
representation of theijudgment-debtor who hoped to obtain larger pcioe by private sale 
than wae offered at the auotioa ia irregular and objeotionable and the Court is not 
justified in postponing the sale as there ie no reasonable ground to believe t^t the 
amount of the peioo would thus have been raised. 1 Agra Mie* Apple ll- when a 
eale took place notwithstanding the consent of the decree-holder to a petition by the 
judgment-debtor for postponement which was however presented y 

mistake, it was a material irregularity. 11 0. 136 P-O. 17 0.; 769 F.B,, 13 0. . ■ 

Non-payment of preliminary depoalt ondet O. 31. R. B4.— Delay in making a 
deposit under 0. 91. r. 84. ie not more than a material irregularity whiob does not 
Vitiate the sale unless it has caused substantial injury. 79 I.O. 747 = 9 Bur. D^J. 166 , 
IS C. 33 ; 14 M. 927 ; 3 L.B.R. 935 ; 67 I.C. 427 ; 11 P.L.R, 1907 ; 28 A. 238. 
eome of the Allahabad rulings it is held that it the deposit ie not made 
there is no sale. 6 A. 316 ; 30 A. 973 : 30 1.0.930. But a noo-paymeni of the deposit 

at all makes the sale invalid. 9 I.O. 66= 16 G.W.N. 350, 

i. .here .rr.gula.U, io o. 

the sale was completed another person offered a higher price. 16 B, 694 . 19 B. 316 . 

B. 531. 

O 21 r. 93.— When a mortgage suit by B. against A. and D. was dismissed with 
* but decreed against a. aod in execution of his deoree A. attached the 

M B aeai^net D. and having got himiell aubatituted ae attaching deoree-holdet 
exerted the deoree and a ehare of the mortgaged property was sold, the sale 
irregular was not void, but could be eet aside by proper prooeedmge. 25 G.W.N. 400- 

Hale contrary to direction In decree.-A eale in oontraveution of the terms of 
the deoree which directed those properties to be sold after certain other properties was 
treated as held with material irregularity in the exercise 

ifiniiJ 667-16 1.0.936. A sale cannot be set aside under thi9 rule on the 

«;oani thlt the covered by the deoree had been proolaimcd for sale and 

jold. 39 A.D.J. 1119 = 04 1.0,746. 

Absence of order absoIute.-That an order absolnte of sale bad not been obtain-^ 
ed ie not a material irregolarity. 1 0.0. 166. 
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Omliaton to get the leBotlon of the Flaeoolal Oommiiiloner andec 
Hokidoation No. 1397 of 10*9-X88B, was a znatecial irregnlarity. 6 P.R. 1880, Bab 
andee the pceeeab law saob saaotion is not neoeaaaey. That ihe eanaiion of the Com* 
miBsiooec oc Deputy Oommiaaionar waa not obtained as ceqaited by 8, 90, Aot XVIIX of 
1876, is an izzegalatity. 1 0.0. 16B. Sanotion of Oommiaaiooet to sale of aneatral 
propeziy given aftec the sale efieoted la not aoffioient. 14 OiO, 11B=11 T.O, d46i 


Sale by Oonvt of Oolleokor, — A aala of immoveable property by a Oivil Oourt in 
ezeoation of a dearea which ahoald, ander rales framed by the Dooal Government 
ondec the 0. P. Oode, have transferred to the Oelleotor foe ezeoution ia liable to 
be eat aside on the ground of material irregalarity. A-W.N. (1665) 319 ; 4 A, 889 ; 
(not followed in 98 A. 973 ) When property which was sold under a deoree ia property 
which had been granted to the jadgmeat'debtoa for good aeivioee aad is oooBeqaently 
saob aa ahoald have been sold by the exeoution case being transferred to the Revenue 
Oonrts, but all the orders ware paaaed and ieaued by ihe munsifi, the proceeding ia 
more than an irregularity and the eale should be aet taide. A.W N. (1897) 39. When 
the decretal amount ol Rs. 7,199 which bore interest till realiaaiion grew into a debt of 
Ra. 31,000, tbe plea of the jadgment-debtoc that the decree* holder bald out hopes to 
him that he would allow him time to pay the debt ia no ground tor setting aside the 
sale. 96 W.R. 106. 


THERE MUST BE 8UBST&NTIAL INJURY.— Omisaiou to state tbe amount of 
revenue ie not itself suffioient to iuvalidate the sale. 6 O. 666 ; 19 M. 19 P.O 
Where the valuation ol property in tbe proclamation of eale is ioadEqaste, but tbe 
price fetched at tbe auctiou te adequate, tbe sale oannot be set aside inaemuob as the 
judgmeut'debcor eutiere do iujury. 57 I.Q. 893. la tbe abaenoe of proof of eubetaotial 
injacy to tbe .judgment-debtor, an auction- purohaser’a omission to deposit the 96 par 
cent, deposit in court ia a mere irregularity and doea not vitiate tbe eale. 67 1.0. 497 ; 
98 A. 938 : 16 O. 33 ; 14 Bl. 937 (oortfrd in 30 A. 373 i 6 A. 316), Mere proof of 

irregularity is not enougb. Subatantial injury aa a result tbereof must also be proved. 
92 M. 440 ; 67 I.C, 893 ; 91 O. 66 ; 11 O. 658 ; 91 A. 140 ; 76 I.O. 784 ; 9 O. 656 ; 

1 Mya. D.J. 105 i 70 I.O. 300 ; 80 I.C. 923 ; 69 I.C, 363 5 67 I.C. 769 ; 78 I.O. 746 ; 
19 M. 19 ; 14 A, 111 ; 18 A. 37 i 83 I.C. 1034 ; 9 P^t. 907 ; 41 M.D.J. 465 I 9 A. 611 : 
19 B. 976 ; 98 A. 338 ; 67 1.0. 893 ; 76 1.0. 165 ; 83 I.Q. 430 ; 71 I. G. 730 ; 33 I.O. 

990 ; 4 Lab. L.J. 441 : 39 A. 196 ; 39 O. 36 ; 96 P.L.R. 1903 lill L.' W. 477 ; 3 W,R. 
Mia. 1 ; 11 W.R. 114 : 19 W.R. 78 ; 93 W.R. 550 ; 34 W.R. 937 J 18 A. 37 ; 11 A. 
333 ; 7 O. 34 ; 7 C. 730 ; 8 O. 933 ; 53 t.O. 794. Injury means loss which ie wrong- 
ful and nban a peraon loses wbat he haa been in tbe habit of wrongfully gaining it la 
not substantial injury or injury of any sort. 7 O.W.N, 439. Substantial injury doea 
not neoesaatily mean pecuniary loaa. 1935 A. 459 a87 I.O. 976. Where four plota of 
immoveable property were told in ezeoution and it waa found that there was substantial 
injury oauaed to tbe judgment-debtor with regard to one of the plots, but not with 
regard to the other three, the Oourt was not bound to set aside tbe sale of all tbe four 
plots. 18 O.W.II. 947 »94 I.O. 64. Where in a eale by tbe Official Referee tbe sale 
proclamation did not mention the place of eale, but it waa found that tbe eale waa 
well attended and no poseible bidder kept away on account ol tbe oon-mentioD of tbe 
place of sale, tbe omiasicn was only an irregularity and aa tbe parties were not pre- 
judiced thereby there was no ground for setting aside the gale. 41 M.Li.J. 466« (1991) 
M.W.N. 736, An irregularity whioh does not prejudice tbe judgmeot-debtor does not 
vitiate a sale when execution ia taken out on an earlier deoree in appeal (which was 
afterwards reversed) and continued even alter a final appellate decree waa passed, tbe 
irregularity ,was one whioh did not prejudioe tbe judgment- debtor. 1 A. 919 F.B. 
When there were proved to have been irregularities in an ezeoution sale, an applica- 
tion to have it eat aside waa refused when it appeared that tbe applieant had beea 
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pEdSfiak ak the eale and parobaaed khe pEoparty himaalt and no eabatantial injoEy 
reenlted from the iecegalatiky, 6 O. 939 : 11 A. 393 : 6 hf.LJ. 70. Where there ie 
an irregularity (auoh aa, poatpouament) by whioh the jadgment'debtor ia benefited* 
khe aele oaonok be set aside on hia appUoatioo. 17 W.R. SlO. A ooark ia barred by the 
proTieo to the eeotioo from eatting aside the sale without going into the queation of 
enbatantia! injury. 46 1.0. B4»(1916) Pat. 964. When the time andplaoe of Eeaale were 
notmentiooed in khe proolamation of aate, bat the inadeqaaoy of price on eeaale was 
not proved, the sale was not vitiated by any illegality. 192S M. 63l»31 L.W 939. 

SUBSTANTIAL INJURY.— Injury means Jobs which ia wrongful. When a pec* 
son loaea what be haa been in the habit of wrongfully gaining it is no aubatantial injary 
or injury of any kind. 7 O.W.N. 439. Where a property fetohed Ba. 960 at a eale 
and Rs. 50 only at a resale it was held that there was substantial injury to justify a 
Betting aside of the resale, wbao both the sales took place one after the other 
immediately. 9 0. 98 Substantial injury cannot be said to have been suffered 
eimply because further remedies against the jadgmeut-debtoe may be barred by limi* 
katioo or by some teoboioat rule of law. 15 I.O> 796. A debtor may be seciouely 
injured if the attachment or proolamation be not duly made, foe bidders will not be in 
atteodanoe. 6 W.R. Mis. 45. For the purposes of fiodiug out the injury, the market 
value of the property ie uot the value which ought to be taken as the standard at an 
auction sale in ezeoution prooeediogs. In a private sale a purobaser gets a title and 
the title deeds, lu an ezeoutioo sale be gets oedioartly neither, but only the right, title 
and interest, whatever that might be, of the judgmsat'debtor at the time of eale. 18 
W,R. 197, 


SUBSTANTIAL INJURY MUST BE THE RESULT OF THE IRREODLA- 
RITY OR FRAUD,— The jadgment.debtoc must prove by evidence that the alleged 
inadequacy of prioe resulted from the alleged irregularity. I 0.0. 136 5 6 0.0. 61 . 11 

O. 900. It IS only il subitantial injury be caused by ceaion of irregularity or fraud 
that the applioaot oan claim to have the site sst aside. 6 W.R, Mis. 126 ; 7 0. 34 5 3 
W.R. Mis. 11 ; 4 W.R, Mis. 4 ; 10 W.R, 3 ; U A, S93 ; 9 0. 656; 20 Ij.W. 786- 
1925 M. 909. To show that substantiel injury was the result ol the irregularity 
oomplained of the jadgment.debtoc is only to show that there ie reason for in lei ring k at 
it was due to and resulted from material irregularity, 6 C.W.N. 49. When the value 
shown in the eale proclamatiou was fiteJ by consent, tbe fact that the price fetohed 
at the eale was considerably less is not enough to set aside a sale. 1 Pat. 2U=» 1923 

P. 560 The applioaot must have sustainei substantial iojney by esasoo of such fraud 
or irregularity. 95 I.O. 19 ; 37 I.O. 961 ; 9 0. 656 : 19 M. 9 P.O., 1 A. 912 F.B. ! 
66 I.O. 633 ; 15 C. 498 P,B. ; 67 1.0. 885; 32 I.O- 990; 6} I.O. 1023-22 A-L.J. 413 ; 
6 L. L.J. 30-71 1,0. 730; 20 I.O. 192-6 Bur. L.T. 65 : 10 I.O. 56, 


PROOF TO CONNECT SUBSTANTIAL INJURY WITH MATERIAL IRRBQU* 
LARITY OR FRAUD— Pretumptlon.— The relatiou ol cause and effect between a 
material ieregulaniy. and inadequacy ol price may either be eslabliehed by diteok 
evidence, or bo inferred, where euoh inference ie reasonable, from the uature of the 
irregularity and the eztont of the inadequacy of prioe. The notifioation of an looum- 
braL which did not really ezist ie an irregularity which may cause inadequacy of price. 
200 699 • 6 O.W,N. 886); 24 0. 291 ; 9i:0. 616. It is nek neceseary tc produce a witness 
L a document to prove tLat people were in fact deterred from biding by the irregulanty 

oemplained of. An infarenoa may be dtawu by (he Court. 6 0.0. 61. 0“ 

great inadequacy of prioe and a material irregularity, there atieas a presumption that 
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the in»deqnfto 7 ol piioo wea oaaaed by the irregularity. 7 O. 466 ; 13 M.Ij.J* 97 , 90 
M. 169; 30 I*.W. 736-1985 M. 908 ; 6 Pat. L.T. 960. Where there are material 
irregalaritiea in pnbliahing the aale and the property fetched a very loadeqaate prioo 
and there were only a few biddera, and other peteona would have bid at the aale haa 
they known when it waa to bo held and a very mnob higher ptioe than the aatimatea 
ptioe might hove been fetched had other peraone known ol the date ol aale it may bo 
inferred as a matter of fast that the inadequacy of price waa due to the paucity 
which waa directly the reanlt ol the icregularity in pabltshing the aale. 6 O.W.N. 1 . 

30 0. 1 i 9 O 666 ; 90 O. 699 : 94 0. 291 ; 24 A.. 412 ; 132 P.R. 1906 ; 91 O. 016 . 
C.W.H. 48. Sale at a low ptioe is not per ae a ground for eetting aside a sale, though if 
iheca were any itEegaterity in publiahiDg op oondaotiog it might be preaumed that i e 
applioant had saskaioed iojuty from euoh irregdlatitye 19 P*Ri 1884e e® ^ ® 

value put at a aale waa 9,000, fche daorae holder himaeU making a bid o! R?. 8.762 ; 
but the aale was paatponed, and the value put in aubsequau^ sale was Ri. 6,000 
and the deoree holdet potohased it loe that amount, there being no o^hec bidder. Mid 
that the value oould not be leaa than Rs, 8,762, and the iuaieqaaoy of ptioe reauUed 
tcoxn the ouder-valuatioo and vbe sale waa liable to be set aside on that gtounda 87 
I.O. 640^1 Pat. li.T. 441. When properfcy haa been put up fof sale valued at a earn fat 
below its teal value and (hab properby haa been sold also for an absolutely iadequate 
pBioe.aod do explanation is lorbhooming bo aooounb foe thelowueea ot the pcioe realieedg 
it is poaaible in some oases to iofet that the iaadequaoy of prioe was due bo the under* 
valuation of the property. In oasee In which a property Is knocked down to a deoree- 
holder in the abeenae ot other bidders, an under-valuetiOQ ie^almoet invariably a cause 
ol serious ptejudioe to the jud^meot-debtoe. (19171 Pst, 353*42 I.C. 994. Oondoot- 
log a sale at a place diSareot (tom cue advertised in the proolamatioo of sale is a 
eetiouB irregularity whioh may well be presumed to oaase sabstanlial ioiury by 
keeping away bidders i no poort of substantial loss is required in such a case. 132 P«R* 
1906* lo the absaoos of evideoee to ooooeot an injury with an irregularity, the one 
must to justify the setting aside ot a sale at least flow reasonably aud oaturally from the 
other and be attributable to it alone. 11 O, 74; IL G. 658; 11 A. 333. The failure 
to oomply with the requirements ot O. 91, r, 69 together with a paucity of 

bidders on the date of sale owing to whioh ths sale fetohed an inadequate prioe 

for the property sold are sufficient grounds foe setting aside a sale. 34 C. 39L ; 4 ri.B.Rt 
133; 6 G.W N. 44; 6 O.W.N. 48 ; 96 P. Ij. R. 1902 ; 9 Bern. L.R. 651 P.G. ; 

13 M, 19 P.o ; 6 0.0. 61 ; 90 O. l ; 3l C* 815; 133 P.R. 1906; 6 O W.N. 8864 

When the prescribed ootioe of the poatpooement of an exeoutioQ sale is not given, it 
might be preaumed that there bad been au abaenoe of biddera from whioh alone sub* 
stantial injury must probably have arieen to the judgmeot^debtor. 3 O. 543 ; 3 W.B* 
Mia. 11, (referred to in 7 O. 466 ; 7 O. 730 ; 3 O. 5441. Substaotia! injury oaonot be 
presumed from the (aot of a material irregularity in the proolamatioa of an execution 
aale, though, on proof ot both the irregularity and the injury the Oourt will presume 
the latter to be due to the former. 7 G. 730« Where ths aale in execution of a decree is 
eSeoted for an inadequate prioa resuUiog from under valuation in the proclamation, the 
sale should be sot aside. (1931) Pat. 76^67 I.C. 640. When it was patent on the face 
of the prooeedings that an inadequate prioe was obtained on account ot some irregularity 
(omissioo to epeoify the Oovernment Bsvenue in the sale proolamation) the ssle may 
be set aside. 9 C Li.R. 134. In tbo abseooe of ovidenoe to cooneot an injury with an 
irregularity in an ezeoution sate, the one must to justify the setting aside of an exe- 
ouiion sale at least flow reasonably and naturally fcom the other^ and be attributable to 
it alone. 110. 74 ; ll O. 658 ; 11 A. 339. When the deoree^holdec himself purobased the 
property for a very low prioe in oonsequenoe of the todefioite postponement, it was held 
to oauee eubatanlial injury. 36 W.R. 336. Where a material irregularity in the oonduot 
ot a sale is proved and it le also proved that the ptioe realised is much below the 
4rae valna of it, it may be ordinarily inferred that the low prioe 

46 
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oonae^aenod of the irregalatityi even it the mannae io which the iecegalaiity' 
ceased the low price be act striotly ptoved. 30 M. 169*6 O.W.H. 16. Bone' 
oeaael oooceotiOQ mast be shown between the ieregaUrity, end the ioadeqneoy 
of ptioe which the ptopettiee fatohed at the sale. 33 1«C. 693^ il916) 1 Mi W.N. 956 r 
1 O.C. 11 ; 1 0.0. 166 ; 67 I.C. 892 ; 16 10. 396 ; 46 I.O. 84 i 6 Pat. ti.W. 16. A 
jadgment'debtor, who mast have known what desociptioo of the pcopeety had been 
given in the sale proolamatiooi should not lie by, allow the sale to pEooead and then 
oome forward to get the sale eat aside alleging the irregnlarity of misdesoription. He 
must prove substantial injaiy. 12 M. 19 F.O. S 9 0. 666 P,0. S 91 Oi 66 P.O. { 16 A. 
41 ; 13 A. 664 ; 6 M.L.J. 70 ; 94 0. 291 ; 10 0. 186 ; P.L.R. (1900) 161 ; 4 0.0. 331 5 8 

O. W.N. 257 : 4 O.C. 379 } 6 0.0. 61 ; 31 0. 816 ; 34 0. 609 ; 39 0. 649 ; 98 A, 973 ; 
U.B.R. 11907) 3nd. Qc. O.P.C. 3ll ; 96 O.L.J. 69= 11 O.W.N. 848 { 14 O.L J. 641. It 

is not to be presumed from the proved eiisteooe of the irregularity io the abseooe of 
evidence to show that injuty is the result of icregnlarity, ll 0. 638. The Qonrt 
oannot without evidence and upon a mere supposition properly fiod that the non-state- 
ment ol the revenue in the pcoolamalion of eale caused an injury to the applioant by 
oauBiDg an inadequate prioe to bid at the sale. 9 C. 666} 19 M. 19 P.O. A substan 
tial injury oannot bo said to have been caused by reason of the words “ fcoi dorio/f 
nakim bun” unleee it is proved that a possible bidder was prevented from bidding. SO 

P. R. 1099. A person seeking to set aside a sale on the ground of irregularity in the 
oonduot of sale and of oonsequent loss to himself must adduce evidence to oonneot the 
irregularity with the lose. 39 I.C. 990; 91 0. 66; 46 I.O. 219. An opportunity 
should be given to the judgmeot-debtoe to show that ha had suflared substantial injury 
by reason of material irregularity. 9 1,0. 383. 


FRAUD IN PUBLI8H1NQ OR OONDUOTINQ THE SALK.— Understatement 
of the prioe of the property in the eeie proolamatiou does not amount to fraud. 1 I.O. 
346; 11 I.C. 295; 16C.W.N. 965 ; 11 1.0.438 = 16 I.C. 704 ; 1926 O. 

407, A wilful misstatement by the deoree holder in the saleprooUmalloQ of the value ol 

the property may be suffioient evidenoain partloularoaees to jaetiiy an infecenoe of fcau . 

9 Pat L T 601 = 1922 P. 607 ! 34 M. 143.; A false representation on the part of the 
3 I'at. ^.1. oui . u , anderetatement of price m 

To"..'.,. ~ r»” ’r.™'™,":; » 

B^houm'’frt*beVekertolTttTud. A ending of fraud should be resorved for that “ 

dishon... and moral., wtoog and i. is no. “> “7“ •“ * Thflact 

fraud Actual fraud mudt be eetablisheds 38 0* 6i3 ♦ I ♦ * • i* and 

that the jadgmeot-debtoc’fl pleader waa going to apply lor an ^ 

U it oan be described as fraud, does not oonstituto fraudulaut oonduot. 1 ■ 

nol te I 0 464. Fraud oanuot be prasnmsd merely from low price. 1996 0. 46 

89 1 0 107 T.1. 

Tr^iot" F«a1 rbn”.V.or.T=.‘l on. wuh'au .h. detail. .= .a 
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«o enable the oppoaite patty to meet a epeoiao eet ol aeBertlone. 51 1.O. 447. Whet© 
the deotee-holdet agreed not to hold the sale il paymedt was made within a oe'‘a»“ 
time and he then sold the property in oonlraventlon of this arrangement, held that this 
amounted to Irand in the matter of the conduot of the sale within O. 31. *. 90. 3 Pat. 

Ij.J. 646«>48 I.C. 660. Pnrohaee of property by the benamidar is fraud. 83 I.C. 674. 
When in execution of a deote© lor a eum of three Rupees, landed property ol the 
indgmeot-debtor was attached and sold and the sale was conducted by a common 
peon of the Nazit’e Office, the jadgment debtor beard of what bad happened, bo 
went to the court and dopoaited the money due under the decree held that the 
oiicumaiaoces gave rise to the inference that what was done was done behind 
hie back and was euffioient to raise a ease of fraud. 11 W.R 397. An agreement 
between peraona not to bid at an auction sale under the execution of a deotee 
is not an irregularity for setting aside a sate. When persons act in oonoert at 
snob a sale in euoh a way as to prevent the best price being obtained the action 
does not amount to fraud, not is it an irregularity contemplated by r. 90. 3 Bom. 
I>. B. 6i0»33 M. 337 ; 78 I. O. 108. When a deoree-bolder obtained leave to 
bid at an auction sale and purchased the property, bis omission to dieolose to the ooort 
an agreement by wbioh he promised to convey the property to a third person on certain 
terma, provided the latter dissuaded othece from bidding at the sale amounts to a fraud 
on the court. 19 M. 316 *, 36 O. 336 ; 31 O, 716 ; 1 C L J. 85. A charge against the 
deoree-holder that be acted in concert with others and henoe the price recovered was 
less than market price does not amonnt to fraud. 33 M- 337 P.O. A sale may be 
set aside under O. 31, r. 90, on the ground ol fraud even though it is not proved that 
the auotion'pnrohaser wae a party to it. 18 1.0. 716 : 7*3 1.0. 636»4 Pat. Ij T. 306 
6 C.W.N. 383 ; 9 O.W.N. 691 ; 4 O.W.N. 638 ; 36 C. 394 ; 8 C.W.N, 230 J 34 W.R. 
360 ; 74 I.C 976 — 33 O.W-H. 667. Where six tenures with separate recorded Jammas 
were lumped together and described as a tennre and sold as one lot, and there was 
an omiseion to describe the properties to be sold in the sale proolametion, and in oon. 
eeqaence the anotion-puicbasee was the only bidder and be purobaeed the property 
for an inadequate price, the sale was held to be fraudulent. 18 W.R. 349. 
Obtaining the approval of tbeoourt to a sale by misrepresentation, or by withholding 
of material information through the absence of wbioh the information furnished is 
misleading emeunts to (rand* 39 B, 616. When on the first day of sale the judg- 
meot'debtot's partner’s bid was not accepted, and on the eeoood day there wae some 
understanding between the partner and the deoree-bolder that the former would get 
the property back lor the amount of the decree, and the property was purchased by the 
deotee.bolder, it was held that there wae no fraud on the part of tbs deoree-bolder. 86 
C. 336. From a failure on the part of the deoree-bolder to serve notices it may be 
inferred that be bad a band in the non-service of the neoeesacy procesees, but there 
must be clear and definite finding that the deoree-bolder was implicated in tbe mattee 
and a mere finding that there was no service will not be euffioient. (1933) Pat, 398 — 
83 I.O. 747. It there has been any perjury or false statement in reepeot of a service at 
wbioh the identifier wae required to be ptesent, that will be sufficient to oonneot tbe 
decree-holder with tbe alleged fraud. «6sd). Mere irregularity in the issue of processes 
will not of itself prove fraud even wbeu tbe auction bide were so email as to excite 
eusploion. 34 W.K. 388. When a pleader obtains the permission to bid for his olient, 
but makes the purchase for himself, tbe sale may be set aside on tbe ground of (rand. 
16 M. 389. Where tbe judgmeot-debtoc is made to believe by the creditor that tbe 
adjustment is certified, the sale effected Dotwithstanding may be set aside on tbe 
ground of fraud. 31 M. 866. . The purchase of property by a decree- holder in the 
name of another at a price lese than that at which be obtained permiesion to bid amounts 
to fraud. 5 G,W.17. 966 ; 39 C. 396 P.O. 16 0.0. 86. Tbe facte tbat tbe deoree-holdex 
took out exeootion (or a larger amonnt than what was due does not make the sale 
iraudulenl. 14 I.C. 839 — 16 O.Li.J. 433. The oaae is covered by this section even it- 
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the band Is oommUUd alter (he jpoblioation ol (he sale proolamation. i9 I.O. 660» 
3 Fat. L.T. 616. 


PROOF OF FSftUD— ONUS.— Tbe ooaa ol proving fratid rests on the party 
allegiDg it and is every case a plea of Iraad mast be preoiee and definite in its parti' 
oulats. Fraud is not to be legally presumed, but mast be established by clear and 
definite evidenoe. 160 P.W.R. 1909. When a sale held In ereoution ia alleged to be 
Iraudulent, colourable or oollusive, the onus of proof lies on the person who alleges it. 
16 W.R. 131. Fraud is not established by the proof that the decree holder and the 
auotioD'parohaser conapited together not to bid against eaob other. 150 P.W.R. 1909 , 
93 M, 997 P.O. It is not enough for the oouct to find that the mode ot making 
attaobmeot and proolamation was not aooordiog to law. but it must oonaider looking 
to all the suttoanding oir oumatanoea o£ the oase whether the alleged fraud is proved 
on not. 14 W.R. 395. An unlerstatament of the value In the sale proolamation 
cannot of itself justily an inlerenoa of fcaul on the part of tha deotee-boldet. 
16CW.N.966. A person alleging fraud must state in detail in faots oonstituting 
fraud. A vague allegatioa of fraud oanaot be aooapted. The applioaut must etate 
clearly in his petition as to how be w.a kept from tha knowledge of the execution 
ptooeodiDBB ana IhesnU, nnd hov. the Ireud wa. 

know ol the eel., mete want ol diligeooe is not Itand. <1931) Pat. 181 = 61 I.C. 833. 


PiRTlBS TO THE UPPLIOiTlON USDER 0.21, B n’oo? “ 

a ncoeseaty patty to an applioalioo uodot Ihia tula. 16 A. .07 1 A.W_N^ ^ ’ I. ’ 

80 I.O, 648. Ao application to set a, Ida » Bale will not ba entott.tned | ™ 

pntohasat who is a neota.aty patty to tha application is not implaadod w.th.o the t.mo 
allowed by law lot makiog the applioaiioo. 3 Pat. L J. 3)6-63 LO. 61 . 
60 I.C. 5. UodettheoldOodotheaootion.pneobaeetwas not a neoeeeaty patty. 30 

0.697; 3P.R. 1897. Theta ie no neoeetity lot a judgment-debtot Oling an appl.oation 

undotO.Ol. t.OOto ealontany lottnal att.y ol p.tt.ee. 

““rrranrr . 7.1”,^:. ac^de'iL'."':. -o^To^Tor: ir o^. "oa: 

r°i.an8leteo Item an anolion-pntohaeat ia a neoeeeaty party “ J'””"*'”/ 

revetealol tha exeontion .ale whao anoh ptoojeding la oommeoced allet the ““h"'"' 

has been effected, oo the gtonod that no pet.on ahonld be dapt.yad of 

any iodioial ptooeading nnlaee he - °Le ZeedVnp'e u“!de; th!; rule. 

'ro”7:7T3%7 "a ::::ra “y^h^^^ 

ie DOt a neoeeeaty party to ptooeediogs to eet aaide a eale. 1 L.W. 413 

LIUITATIOM — The applioation must be made within thirty days of the date of 
LiiBBiiaiiun. -Qfvo aoDlioaiioo to eet aside a 

eala nndar Art. 166 ol the Ind.an L-m.tal.on A«, 1908.^ gl I.O. 844 

sale on the ground ol fraud la govotnod y . P„iod of timitation 

_. 20 r„W. 243. ,6 A. 400. When a 

ie a bat to “'g diaoloee that ha wa. acting as an agent lot 

person who b.d ^ “ P„,„hae8t was added as a patty alter mote than the 

another and as a teeuU the --g not lima-batred when the ostensible 

allowed period ol 30 days, the PP- ^ ^gi^e 

Tue cirth! judgment-debtors and the appUcatioos by the 

^udgmrD^debtors though made U l!a 43a!' Thlrt7d»y«“^i“ 

CtiVpr rbtY bJ^et aside is a nullity and not merel. 

irregulac. 98 I.O. 261-96 M.Ii.J. 967. 
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Bxteniloo of time.-— When tbo eole has by liaud of ibe deeraa-boldee ot othes 
Batfciee to the Bale been kept oonaealed fiom the jadgmen6>debtor be ia entitled to 
apply and tbe time lot making the applioation is to be oompnted Itom the date when 
the Itand fitet became known to him* 17 O. 769 j SO 0» 1^3 i 3 0»^A^iN* 363 ; 40 

P,R, 1910 ; 6 Pat. Ii.T. 300 ; 38 O.W.N. 66 ; 14 O. 679 (diaaented feom in 40 P.R. 
1910) : 4 Fati D.T. 806=a73 I.O. 626. Tbe period of limitation may be extended andet 
B. 18 of the Limitation Aot. 1 O.W.N. 67 ; 73 I.O. 635-4 Pat. L.T. 306 ; 1933 P. 
433 ; 61 1.0. 833 ; 83 I.O, 747 — 6 Pat. L.T. 61 ; 86 I.O. 746 ; 87 I.O. 666 ; 85 I.C, 
693— (1936) Pat. 631. The Oourt maat find as a matter ol faot the date when 
the eala oame to the knowledge of tbe applioant. 48 I.C. 970. 8. 18 ol tbe 

Limitation Aot applies to auob ftaad as amounts to oonoealment and is ioteaded 
to keep from the injured party the knowledge ot the wrong or its remedy. 16 
O.W.N. 965. To avail himself of 8. 18 ot tbe Limitation Aot, the applioant must 
show that be was by fraud kept from tbe knowledge of hie right to apply lot the sale 
to be set aside. 61 I.O 447. It ie not oompeteot to tbe Court to ooma to tbe oonoln, 
aion that an applioation to set aside a sale under O. 91. r. 90 made more than 30 days 
from the date o( sale falls within tbe proyisions of 8. 18, Limitation Aot, without finding 
as a faot tbe date and time when tbe applioant oame to know ol tbe sale. 48 I.O, 970. 
In order to bring the oasa under 8. 16 of the Limitation Aot it is not enough lor the 
applioants to show that the exeoution ptooeedings were irregular and fraudalent, but 
be must oarty tbe fraud further and show that tbe exietenoe of hie right to set aside 
the sale has been kept oonoealed feom bis knowledge by tbe fraud ot tbe deocee*holder 
ce tbe auotioa-purohaeet. 1 O.W.N. 67 ■ 1936 C. 339 — 67 I.O. 556, 

When the period begins.— Tbe time for an applioation to set aside a sale on 
tbe ground of fraud begins to run not from the date when the applioant becomes 
aware ol the sale but from tbe date when (he applicant gets a definite knowledge as to 
fraud and the burden ol proving that the applioation is time^barred is on the other 
aide. 48 O. 119. A deoree*bolder who is onoe guilty of fraud in bringing about an 
exeoutioD sale and keeping tbe judgment-debtor in ignoranoe of it must ehow that an 
opportunity vas cfiared to the jadgment-debtot to discover tbe fraud and tbe fraud was 
in faot disoloaed subsequent to sale ; otherwise the fraud onoe committed would 
oontinue end tbe judgment-debior would be eneitled to the benefit of tbe provisions ot 
8. 18 of the Limitation Aot in making an applioation for setting aside tbe aale. 1924 
P. 496-80 I.C. 761. 

Minority. —Toe period of limitation is eztented oa the ground ot minority under 
8- 7 ot tbe Limitation Aot. 9 A. 411. An applioation under O. 31, r. 90, presented 
on behalf of a minor by his next friend or guardian aftor the expiry of one year from 
the date ot sale is not barred by limitation. 8. 7 ot the Limitation Aot applies to suoh 
oases and tbe period is extended. 5 P.L.R. 1910—6 I.C. 498. 


WAIVER.— A patty who does not raise any objeotion to the proolamation whioh he 
ought to have raieod, ie estopped from oomplaining of any irregularity resulting from 
an ©ttoneoue statement whioh be ehculd have corrected. 38 M. 387; 47 I.O. 631 ; 33 
I.C, 990. When ibo judgment* debtor, on whom notice bad been eeived, did not appear 
on tbe date fixed for settlement ot the terms of tbe proolamation of eale of several items 
of property ordered to be sold, httd that it was not open tobim subeequeotly to raise 
an objeotion to tbe sale proolamation. 33 I.O. 780. A waiver by the applioant is bae to 
tbe setting aetde ol tbe eale, It would be very difSouit indeed to oonduot prooeedings io 
execution cl decrees by aitaobment and sale of property, if tbe judgment-debtora would 
lie by, and afterwards take advantage ol any miadeeoription of tbe property attached 
and about to be sold which they knew, well, but of whioh the exeoution oeeditor or 
deorae-holder might be perfectly ignorant, that they should take no nolioa of that allow 
the sale to prooeed and then oome forward and eay that the whole prooeediogs were 
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vitiated’*. 13 M. 19 P.O. ; 33 A. 930 ; 38 M. 387 ; 98 A. 373 ; 39 0. 677 ; 33 I.0. 990. 
A petition by the judgmeot-debtot paying for a postponement ol an execution sale woald 
not amount to an admission that the publication and pcooUmation ol sale were ptoperly 
made and would be no ground to refoee to haae evidonoe on the matter when itregularl- 
tiae ate alleged by the judgment-debtor in the publioation and oonduct ol the sale. 7 
0. 613 ; 17 M. 304. A person cannot be said to be bound by a waiver unless he is 
aware ol what he is waiving, and what rights he is giving op. 1936 0. 677-91 1.O. 407. 


APPLIO&TION BY PUR0HA8BR TO SET ABIDE BSLB ON GBODMD OF 
JODQUBNT-DEBTOR HAYINQ NO SALEABLE INTEREST.— The purchaser 

at auy such sale in execution of a decree may apply to the 
Court to set aside the sale on the ground that the judgment- 
debtor had no saleable interest in the property sold. (O. 21, 

r. 91.) 


OBIBOT AND BOOPE.— The objeot ol the rule ia to enable the Court to “ 

DuroLeoE on the ground that the judgment-debtor had no saleable interest m the 
SltVy atLhed. 10 0. 368 ; 37 0. 67 ; 6 A. 577. Tbie rule gives a 

inexeeution to auotion-patohaeors whan the jadgment-debtor applies 

lo the property. 78 I.O. 617 ; 61 I.O B05==13 Bar. 

Whether the deoree-holder or a stranger is the purohaeer. 61 J'O- property 

not apply when the jadgment-debtor bae even a “ 336 17 m! 

.Old. ^^0. 636 ; ,00^ 368 ; 37 0 364 = 43 I 0 44 : 3 O.L.. .06 ,38 C. 33.^^^’ “ 

238 ; 9 M. 439 : 10 O.L.J. 492 ; 61 l.G. 693 , i-u • 

iadgmeot-debtor ielouod tohave 108=- 16 1-0. 109! 9 C. 

eet aeide by a purchaser on the than^its real value. 10 C. 368 : 30 C. 8 

or oonoealment to buy ^ p 41 Taat there wae a mortgage 

on the property in eioeae o( its value ^“□o't auffijieat to eustaio a plea that the 

Ibat the property was lully iooumbered was uot euffi^ieot ^ ^ 31. t. 91, There is 

person whose property it was had no A. 167 ; 6 L.B.R. 

always the right ol equity o! ° ® pecaon who putchajed immoveable 

saleable rthe° p^aln' Orde) wh'ioh were persumably designed lor the 

.oa igoorautly 

B37. ThiB doea not eeem to be good I ..-iIap O 31 t, 93 he m%y apply 

the parohaeet may money. 8 M. 99 ; 9 M. 

dlfcet the coxkAttn^txoo ol ea i otooo^ty pissed and the 

437. When a deocoa toe °^4biob to deposit the mmay to redeem it the 

judgmenl-debtor w« ^ ssleihle interest belora the expiry oE the time 

judgment-debtor 13 eons (1894) 318. When the indgmaut-debtor has no 

during whiob he oould redeem^ f r^sans of O. 31. r. 91. Bat 

aaleablB interest, the remedy deolating hie tight to the property sold that by 

iMhoownerclthe prop«ty^8^aj^^^^^ tartbar need ol applfi« 

undlr‘0%tr91. 1 Pat. L B. 368-(X923» Pat. 343. 
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APPIilOABlIilTY. — Buigal Tenanoy Act. 8. Ifi.— A d aaotion-pnEohaaec aodee 
8. 174 of tbe above Aofc ie not eotitled to apply andee O. 91, r. 91, to have the eale set 
aside on the gEouod that the jadgmeat>debkoE had do saleable interest. 1936 0* 736* 
94 X.C, 993. 

SALEABLE INTEREST.— The interest of an insolveDt jadgoaent*debtOE aitee vest- 
ing in the Official Assignee is not saleable. 11 Q.Ii.B. 369 i 9 0. 917. Saleable inteEest 
in this eale means ealeable inteeest at the time of the sale. 78 I.O. 379. A moetgagoe 
has a saleable interest in the property even though a daoeee for the enforoement of the 
mortgage has been obtained and the amount of the mortgage under the decree may ezoeed 
-the valne of the property. 9 A. 167 i 9 O 606. For other cases see B. 60, O. P> Code. 

WHICH COURTS TO ENTERTAIN THE APPLICATION.— An applioation to set 
aside a sale held by the Oolleotoc in ezeaution of a deoree transferred to him for ezeon- 
tion on the gronnd that the jadgment'debtoe had no ealeable interest in the property 
should be made to the Oivil Oonrt and not to the Oolleotor. 9 A. 43 ; 11 A. 94. 

NBQBB8ART PARTIES.- The deotee>boIder is a neoesaary party to an applioation 
under this rale. 18 B. 69t. A peraon alleged, to be real purohaser, by the auotlon* 
purobaser ie not a neoeasary party. 34 I.Q. 44»1 Li.W. 413. Persone who have 
obtained an order for rateable distribution are neoeasary parties. (19181 M.W.N. 716. 
The judgment'dabtor is a neoeasary party and a notios mast be given to him or bis ra« 
presentative. 7 B. 434. 

WHO CAR APPLY UNDER O. 3, R. Ol.-^Breootop of a deoeaied judAtnent* 
debtor.— Where the purobaee at the auction sale is mads by the ezeoutor of the 

deseaeed jndgment.debtor in hia personal oapaolty he ehonld not be deprived of 

opplying under O. 31, e. 91, 98 1.0. 898*19 OiW.N. 153. When the property is 
attaohed by a creditor and in the meantime before sale, it is attached and sold by 

another decree-holder of the same judgment'debtor, and afterwards it is sold in the 

execution of the decree of the first attaching oreditor the puiohaser under the latter sale 
hea a right to apply under O, 31, r. 91. eO Ij.R. 85. When property, vested in the 
Official Assignee, ie attaohed and sold in execution of a deoree against an insolvent 
the purobaser is entitled to have the eale set aside in spite of the acquiesoenoe of the 
Official Assignee in the sale and bia willingness to receive the sale proceeds. 9 O. 317 ; 
I3 0.r<-H. 60 ; 11 O.Lj.R. 989 ; 31 hi. 493, The purchaser of an estate in execution of a 
decree, alter default hae been made in paying revenue for it, oannot in the event of a 
subsequent revenue eale seek to oomo under O. 31. r. 91. 2 O.I/.J, 506. The put- 
obaeee alone ie competent to apply under this rule. (See the rule). 

LIMITATION FOR APPLICATION. — An application under r. 91 is govetoBd 

by Art. 166 of tbe Ijimitatioa Aot and must be brought within 30 days from the date of 
sale. 


ENQUIRY, — The Court should make an inquiry whether the judgment-debtor had 
no ealeable interest at all and the parties must be given an opportunity of being heard. 
1880 P.J. 364. 

REMEDIES OP A PUROHASER OF A DEFBOTIVE TITLE.— In the absence 
ol Iraud. the only remedy of a purohaser at a sale in eiecution of a deoree, who finds 
that the judgment-debtor had no saleable interest in the propertv is an applioation to 
set aside the eale under O. 91. r. 91. O.P. Code. 12 Bur. L.T. 211-52 I.C. 174 ; 18 A. 
li.J. 906-63 I.O. 106 ; 16 C.W.N. 695= 10 I.C. 148; 38 C.W.N. 20; 60 C. 116; 25 
O.W.N. 766-63 I.C. 136; 4 M.Ii.J. 374 ; 49 I.O. 359 = (1918) M.W.N. 655; (1913) M.W 
W. 1130 ; 14 A.XiiJ. 1316 {contra held in 4 L, 364.) The proviaiona of O. 31, r. 91 ace 
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not exbaoBtiva ol the remedies open to an auotitm-parohaaar who after pa^maot ol fall 
peioa is diepoaeaesed by a olaimont who euooeeda in a eait brought aodee O. 31, r. 63, 
in eatabliahing that the jadgment-debtor has no saleable inteteat in the property The 
anotion-patohaasr has a remedy by way of suit to recover hia money. See alao 74 I.C. 
134=-1 Pat. L.R. 73 ; 41 1.0.934; 35 B. 39 ; 30 0 . 8 P.O. ; 19 O.W.N. 1391 ; 10 0.368 
38 A 336 ; 39 C- 370 : 39 M.L.J. 467 ; 8 M. lOl, where it is held that a enit lies. The 
Datobaeer may sae and follow hia money in the baoda of a person who has got it under 
S. 73, O.P. Code. 13 A. 383. It has been reoeotly held by the High Oonrts of Lahore and 
Patna that a suit by an auotion-parohaaer for refund of the purohaae money on the 
Bronnd of iodgmeot-debtor having no aaleable interest in the property eold, le not 
maintainable. 6 L. 383; 88 1.0. 319-G Pat. L.T. 769. The aaotioo-purobaaer 
muet be deemed to have purohaaed the property with all rieka and all defects m the 
iudgment-debtor'a title except as provided in O. 31. r. 91. In the .'J! T n 

only remedy is to receive ihe money under O. 31. r. 91. 37 A. 637 , 33 A. 36 , . • 

134^=- 1 Pat li.R. 73. Thsre ia no implied watcauty of title in an auction sale except 

BO far as isreoognieed by the O P. Code. 43 1.0. 463 ; 63 1.0. 171-19 Bur. L.T. 3ll : 
33 I.O. 1003 = 3 Bur. L.T. 169 ; 36 0. 333. 

Prasad — II an auction-purohaeer purohaaea the property the title as to.wbioh ia de- 
fective. and if be bae been misled on acocont of any fraud or omiaaion on the part of the 
dBcree-hoiaer, it it op.n to him to seek hi. .em.ay agaioBt the 
lot domagoB. a P.t, L.J. 616-16 1.0. 614 : 4 N.L.J. 274. In o.bb olfm^ 
tion purohoBBi boB o tight to hoTB tho BoiB BBt aBids, 20 O. 8 P.O. . . 

21 I 0 774. There iB no provision in tho O.P. Qodo to bar a suit ^ , 

p^chaBer to set aside the ex^eation sa.e on the gronnd that he tvas misled - 

proolamation which did not show any inoumbranoe on the property 

ZZTll a, though .raud was not Bpeoiboany ^ ■“reT.%B“t' 

fraud having been aoggosted to the purchase money, if he is 

aside on tho ground paiohaser at a Court sale has no remedy provided 

oot a party to the fraud. 1 A. 608 g^und that he was led into a mistake 

^^°\h;rt:i:rortb:;Uerty 00 .. But . be w. induce. . , .d to pay^a larger 

30 0.8 P.O.;34C.B83;l 

C.w N. 663. 

SETTING ASIDE BALES ON OTHER GROUNDS, 
an exeeuting oonrt may set aside a sale on any '“^TU^atB 

o, 21. r. 90. O. P. cods, on - “o SdJ ; 27 M.L,.,. "od- 

Qfi“l c'’46‘*’ wLL‘*aTdgment-debtor bad been adjudged an insolvent 

26 I.C. 46 J receiver a portion thereof waa sold m 

bis property bad ve a^^indioation in spite of the reoeiver’a objeo- 

exeontion o. a decree obtained “nd lhat the Oonrt in holding 

Mono, held that the sale was ‘"“f" rh, jadgment-debtor had been 

the sale alter it bad without inriodiotion. at any rate with material 

adjudged an inaolvent ao . . on m L.J, 611 — 34 I.O. 839. An execution 

t b'e 1“ t' a^idr^hro carded out against a dead person. 18 O. W.H. 1366. 

sale may war TIME BARRED.— No applioation to sot aside a sale held 

when EXECUTION WiS TIME BARKED. attachment and sale was 

in execution ol a decree on * ® ® of sale. 3 Pat. 

an Ip^^U ia^rred by one of the auction-purchaaera of an execution sale and 
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spfellate OodeI seveEsea the ordes of tha flrat Goatk Betting aaide the Bale, the ordes of 
the fltat OoQEt does not stand good even against the other anotion-paEohaaers who do 
not appeal. 83 I.O. 199. 

WHEN THE ORDER BETTINQ ASIDE A SALE AGAINST AN AUCTION PUR- 
OHABBR IB SET ABIDE. — When an appeal is peeferred by one oi the anotion^par- 
ohaBera at an ezeontion salr. and the appellate OouEt teveEsea the order ol the first 
CoQEt setting aside the sale, the ozder of the first Ooaet does not stand good even as 
against the other aDotion^pneohasets who do not appeal. 33 I.O. 193. 

WREN THE DECREE IS SET ASIDE. ^—^7hen a deoree is set aside, a sale of the 
property in exeoution of that deoree shall itself be set aaide as having been no longer 
based on any solid foandation. 43 B. 336> A sale in ezeontion of a deoree that is satisfied 
and is not sabsisting is void and liable to be set aside. 9 I.O. 489 = 14 Bar. L.T. 13. A 
mortgagor jadgment-debtor ie not entitled to redeem when the property mortgaged has 
been pnrohased by a third party at a sale in ezeontion of an ex parfs deoree notwith* 
etanding the faot of the deoree being set aside and eabsequently re affirmed alter trial, 
36 O. 734. When at the time of anotion sale there is a valid deoree. the sale ie perfectly 
valid and a eubeequent amendment or setting aside the deoree does not neoeasatily 
nnllily the eale. 1936 A. 964 = 86 I.O. 660 ; L.R. 6 4. 680. 

BALES IN EXECUTION OF FRAUDULENT DECREES.— Snob a rale cannot be 
set aside without settiog aside the deoree. Oonaequently when the right to have the 
deoree eet aaide as frandnlent has become barred by limitation, no deoree can be made 
setting aside the sale only, as made in ezeoution ol a fraudulent deoree. 30 O.W.N. 
669 = 33 0. 767. A suit ie maintainable lor setting aside the deoree and the sale there- 
nnder on the ground that the deoree was obtained by fraud. 31 O. 605 ; 34 O. 646 ; 3 
C.W.N. 670 : 6 O.W.N. 669 ; 37 O. 197 ; 3 O.L.R. 17 ; 11 0. 609. 

BETTING ABIDE SALES BY STRANGERS. — When a parson seeks to set aside a 
sale by reason ol a title adverae to that ol the judgment-debtor (by survivorship) at 
the date of attaobment, bis proper remedy ie by way of a regular suit. 16 M. 476 : 16 G. 
488. It would not be neoeaeary foe an owner of property which ie sold in ezeoution of 
a deoree against another person to reverse the sale before recovering poasessioo. Ha 
ie not precluded from recovering poeaeasiOD by means of bis suit merely beoause he bad 
asked therein tor the reversal of the sale. 6 W.R. 47. 

SETTING ASIDE SALE TO REMOVE AN INCUMBRANCE.— When a property ie 
sold subject to an inoumbranoei the deoree-holder is not entitled to have the sale sat 
aside by a regular suit and to have a re-sale of the property ordered free from the alleged 
inonmbtanoe. The proper remedy for the deorae-holdet is to bring a suit for a deolara- 
tion that the alleged inoumbtanoe is null and void and to have the sale etayed till the 
determination ol that suit. If the inoambiaooe did not exist, the deoree holder would 
have a remedy against tbo inoumbtanoec in the form ol an action lor slander of title. 
A deoeee-holder oanoot sell a property twioa over on his own applioation when there 
has been no irregularity to publiahiog or oonduotiog it and no default committed on 
the part of the parabaeer. 33 B. 769. 

NON RECOVERY OF DEFiCIENOY AT A RE SALE AND SALE OF OTHER 
PROPERTY.— A eale ol other property ol the judgment-debtoe oanoot be set aside on 
the ground that the defloienoy ol prioe fetched at a re-sale was not recovered and the 
judgment-debtor acquieeoed in the oanaelmeot ol tbe aaia and did not anolv under 
O. 91. r. 71. 8 O. 391, ' 

COMPROMISE BETWEEN THE JUDGMENT DEBTOR AND THE DECREE- 
HOLDER.— Tbe auotion.pnrohaser is not bound by the oompromiae between the 

47 
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deoiee-holdei and khe jadgmeok<debtoc to eet aiide the sale and the sale therefore 
oaoDOt be eet aside. 16 O.W.N. 6S6»10 I.C. 148. Where before the confirmation of sale 
in ezeontion of a decree, the decree-holder is paid the amount of the decree and both 
the parties agree that the sale eboold be eet aeide. the Ooart maj treat the sale ae 
being of DO effect, and may decline to confirm it notwitbetanding the abeence of any 
provieiona in O. 21. r. 89 or 90. eto., for eo doing. 97 1.0. 661 ; 47 1,0. 686—16 A.D.7. 
760. A sale in execution cannot be eet aside by a compromise between acme of the 
parties to the proceedings in which sale took place in the absence of others. 86 I.O. 
699 ; 80 I.O. 634 — 1936 O. 69S. 

SETTING ASIDE BALE UNDER o. 21. R. 72.— Where a decree- 
holder purchases, by himself or through another person 
without such permission, the Court may, if it thinks fit, on 
the application of the judgment-debtor or any other person 
whose interests are affected by the sale, by order set aside 
the sale, and the cost of such application or order and any 
deficiency of price which may happen on the re-sale and all 
expenses attending it, shall be paid by the decree-holder. 
[O. 21, r. 73, (3).] 

A purchase by the decree-holder without permieaion does not ipao facto invalidate 
the sale. 14 W.R. 406. For other oases see supra under the heediog “Purchase by 
the deoree>holder without permission 

WHO CAN APPLY TO BET ASIDE A BALE.— Persons entitled to rateable 
distribution in the assets realised by the sale are entitled to apply. 13 M.L.J. 231. 
The eons of the judgment-debtor who were no parties to the suit oaonot so apply. 13 
M.D-J. 331. A person who has got a decree against the judgment.debtor and whose 
decree is awaiting ezeoution at the hands of the Oolleotor against the judgment-debtor 
is a person interested in the sale under 0> 31, r. 72. A.W.N. (1867) 314. 

GROUNDS FOR SETTING ASIDE SALES. — The mere inadequacy of price at a 
sate is not a sufficient ground for setting aside a sale under this rule. The inadequacy 
of ptioe must be occasioned by some irregularity. 31 D.V?. 631 — 6 Pat. L.T, 869. 

INHERENT POWER OF THE COURT TO SET ASIDE SALES .—O. 91, ir. 69 
and 90, being inapplioable in certain oases of setting aside sales under the inherent 
powers of the Court, Art. 166 of the Limitation. Act does not apply in such oases. But 
following the analogy of these rules and Art. 166, the Oourt should not exercise its 
inberont powers when there is no substantial injury or the party has been found guilty 
of laohes by not applying within 30 days as required by Art. 166. 97 M.L.J. 606 — 36 

I.O. 46. 


SETTING ASIDE SALES OF MOVEABLE PROPERTY.— No irregularity 
in publishing or conducting the sale of moveable property 
shall vitiate the sale but any person sustaining any injury 
by reason of such irregularity at the hands of any other 
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person may institute a suit against Ixitn for compensation or 
(if such other person is the purchaser) for the recovery of 
specific property and for compensation in default of such 
recovery. (O. 21, r. 78.) 


SCOPE.— TboDgh O. 91, r. 78. allows a judgmeat-debfcoi to sue foe oompeneation 
foe iojaey oatiaed to him by an ieeegulaeity in oondooting oe pabliehiog the sale of 
moveable pcopecty, it mast be eead with B. 47 whioh bare a separate salt between the 
parties to ezeontion. 14 F.R. 1S86 ; 9 P.B. 1899 : 169 F.R. 1889. Sales of moveable 
property in execution oonfirmed by a Ooart oannot be set aside on applioation of deoree- 
holdee oe judgment-debtoe. 19 P.R. 1919. A suit will lie to set aside a sale of move* 
able propeety. 9 B. 9G8. A sale of a moveable property of one person in ezeoution of 
a decree against another is liable to be set aside by a regular suit. 9 W.R. 118* 
When goods oSered for sale whether in ezeoution oe privately are desoeibed as of a 
paetioular denomination and ^very oiroumetanoe points to the buyer having oontraoted 
foe the spaoifio goods pcoduoed as desoribed, but the goods tendered do not answer that 
desoription. the purchaser is eotitled to reject them and it he had paid toe them to 
recover the price as money had and teoeivad foe hie use. G4 I.O. 316. 

IRRBQULABITIBB.— An omiesion by the Court to give notice at the time of sale 
of the amoont of the decree for whioh the property is to be sold does not oouetitute an 
irregularity entitling the plaintifi to eue under the provisions of the rule. 9 W.R. 60. 
An omiasiou to serve notice of the eale on the judgment-debtor in person or in the 
village in whioh be lives is not an irregularity under this rule. 6 W.R. Civ. Ref. 14. 
OverstatiDg the balance due does not ooustitute an irregularity. 1 H.W.P. 61. 
Hegleoting to sell the properties of the deoeasad judgment-debtor in the hands of 
his widow and representatives in the first iostanae, before pcooeeding to sell bee private 
property in ezeoution and the uegleotiug to give her a proper notice are irregularities 
under this rule. 3 W.R. 193. 

INVALID SALES. 

A eale cannot be treated as a nullity merely because it is irregular or illegal. 
96 B. 337 P.O. : 97 M. 604 ; 1 B.D R. 98 ; U.B.R. 1907, 9ad Qe.. O.P. Code 311 ; 
36 A. 914 F.B. ; 96 A. 169 ; 95 A. 847 ; 95 A. 67 ; 96 A. 691 ; 9 O.W.N. 1013 F B . ; 
33 G. 359 F.B. ; 19 O.W.H. 590 1 35 O. 61 F-B.; 34 O. 811. 

Invalid and Irregular sales.— It a party oan waive an objection to the eale it 
amounts to an irregularity. It is not a nullity. An irregularity is a deviation 
from a rule of law whioh does not take away the fouudatiou or authority for the pro- 
oeading, whereas a nullity is a proceeding that is taken without auy foundation or is so 
essentiaily detective as to be of no avail or effect. 97 C.W.N, 765^37 G.L.J. 447. 
Failure to objaot to a void eale does uot make the ooufirmatiou thereof oooolusive. 
2 C.Ii.J. 334. Id the case of irregularities under O- 91. r. 90, subatautial iojury must 
be proved but in the case of iovalid sales no sucb loss is to be proved. 95 B. 337 ; 
12 A. 610 t 96 M L.J. 375. The doing of a thing by the Ooust which is prohibited 
bylaw is an illegality whioh readers the thing done null and void, aad the omission 
to do something whioh is presoribad may be only an irregularity, 13 A. 510. But 
there is do seuad basis lor making a distiootion between a material irregularity and 
an illegality in the oonduot of the sale. 5 M.L.J. 70. 

A sale ol properties whioh ore in the hands of a recolver appointed in a partiou- 
lar suit to whioh the judgment-debtor is a party, without the leave of the Court by 
whioh the reoeiveo was appointed is au irregularity. It is not void. 40 C.D J. 78^84 
I.O. 471. 
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A eale which ie bad on the ground of Irregularity or fraud and thns liable to 
be set aeide ie voidable only and an application to eet it aeide must be made wltbia 
30 days. 60 I.C. 699Bi3 U.P.D.R. (Pat.) 37. 


Decree without Juviediotlon. — Wheze a Court bae no juriediotion to make 
a decree, then any sale which takes place under euch a decree is null and void. 


16 W.R. 11. 


Sate of property without the Jurlediotion of the Court.*— When a Court eelle 
immoveable property entirely outside its jariadiotion, the eale ie a nullity. 27 O.W.N. 
£42=>1923 C. 619 : ; 3 A. 383 : 13 A. 96 ; 33 W.R. 1 ; 4 A. 359 ; 6 A. 15 ; 6 N.W.P. 
354 ; 4 N.W.P. 135. A sale of immoveable property in execution of a decree, whiob 
property is situate beyond the juriediotion of the Court making the decree, will not be 
good unless it hae been made in strict observance of the procedure and in euch oaees 
attachment is not deemed to be euffioient to eupport the subsequent sale. 8 W.R. SIO ; 
9 W.R. 308, When a eale is without jutisdiotion. it is a nullity and might be dis- 
regarded without any proceeding to set it aside. 33 C. 396. Jf a Court ordering a sale in 
execution of a decree has jarisdiotioo an auction-purohaser is not bound with ocrieot' 
ness of the decree upon wbiob execution bae teeued, 14 C. 18. 


If the formalities laid down In the C. P. Code as preliminary to a valid sale 
have not been complied with, the eale is not de Mcfo void, 40 P.R. 1910. 


When the property Is released from attachment.— When an order lot attach- 
ment and sale of a bouse in execution of a deotee was set aside and the bouse was 
released from attaohment but the eale was actually held before the order of the 
release of the property reached the oflSoet conducting the sale, the sale wae held to 

be illegale 20 N.Lj R* 168« 

Fraud.— Though a decree ie fraudulently obtained, the execution sale under it is 
not rendered void unless the auction-purohaser was a party to the fraud id the 
execution ptoceedlnge whioh vitiate the eale. 63 I.C. 694 (P.). A sale in execution 

of a decree passed without Jurisdiction ie a nullity. 6 B.Ii.R. App. 90. A sale m 

contravention of the provisions of the T. P. Act is invalid or void. 33 C. 383 . 


33 M. 34. 

When the property la not transferable.— When the property is not at ell sale- 
able in erecution of the decree, the executing Court hae no iurisd.ction whatever 
to Bell it and the eale is a mere nullity and does nob m any aeuse pass title to the 

decree-holder as putebseor. 46 A. 163. 

AS Boon as an ex parfe deoreo Is sot aside, the execution eale held thereunder fallB 
through if the purchaser is the decree-holder and a fresh decree aubaequently made 
cannot validate the sale. 33 C.L.J. 403=30 G.W.N. 667=31 I.C. 896. 

Sale when theexecntlon la barrod.-A sale in execution of a decree is vitiated 
bv the oiroumstance ol the decree being at the t^me of sale invalid. barred by limi 

t^ation. 5 B.D.R. 68 = 13 W.R. 373 : 20 W.R. 6; 6 N.W.P. 343. 

Sale when decree satisfied.— When through inadvertanoe or otherwise 

sale of any property in execution of a deoree notwithebandiag a previouseatiafac- 
or disobaege of same the eale under euch orders would be null and void as 

tioo o Gourt can have no jurisdiotion to order sale of property in suob, 

“ Tnes 16 A ° When a pereon purohaeed bo«a fide and lor value, the property 
proceedings^ of a deoree by a competent Court the sale ie a good one. and 
latirflotion or oomprom’ise of the deoree cannot have the effeot ol setting it asi e. 

O. 667. 
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Sale In oonlvaTentlon of no order of the Ooart.— When a eale is held in oon- 
4ravention of an ofdee of the Oonek whioh it is oompeteot to nsakSt the sale ia invalid* 
'The sale of an enlize peopezty when ozdezed to be sold with the oonsoot of the deozce- 
holdez ia In oontzavention of the ozdez and is invalid and liable to be eet aside. lO M.Zi. 
3, 211. If a Ooazt has jazisdiotion to sell a pzopezty, the auotion-putohasez is not boand 
to inqoize into the validity of the ozdez of sale. 23 A. 377 i 11 O. 18 » 16 O. 567 ; 19 
M. 319 : 96 B. 337. 

Sale by Court Instead of by Oolteotor.— A sale by a Gouzt of onoestral land 
which undez rules should he held by a Oolleotoz, is invalid and may be set aside. 1 A. 
3S2 : 3 A.Ij.J. eta (not followed in 38 A. 373). 


Sale of a atrangep’e property. •^Attachment and sale of one person’s property 
in ezeoation of a dcocee against another is illegal and void and the parohasez gets no 
title. 3a A. 393 P.O. 


A sale held by a Coart to recover Ooait>feea wrongly believed to be due to 
the Otown while they were not aotually due ia invalid, as the order for suoh eale is 
ultra virea. 16 A. 334 ; 16 A. 5 ; 19 A. 308 ; 163 P.Ij.R. 1901; 26 A. 316 ; 13 O. 307. 

Sale without a legal representative of the deceased Judgmeot*debtor on 
record-— When in execution of a mortgage deotee. the mortgagee who had notice of 
the death of the judgment-debtori without beingiog on reoord the legal eepzesentativeSi 
brought the property to sale, and purobased it himself, it was Jteld that the sale was a 
nullity against the representatives of the judgment-debtor. 33 I.C> 261»96 M.Ij.J. 
967. 


Sale voidable at the option of the Official Liquidator. — S. 171 of the Companies 
Aot providee that when a winding-up order has been made, no suit or other legal 
prooeedinge shall be pcooeeded with or oommenoed against the company except by 
leave of the Court and subject to euoh terms as the Court may impose. The discretion 
to grant suoh permieeion vests in the Court wbiob passed the winding-up order. A eale 
held in execution by a Court other than that whioh passed the winding up order 
without the permieeion of tne latter Court is voidable at the ioatanoe of the Offiotal 
Liquidator and abeenoe of the knowledge of the order of the wioding-up, cannot affect 
the applicability of 8. 171- 38 I.C. 91*1917 P. 3l6 

LIABILITY OF DEOBEE-HOLDBR. — The deoreo-holder who hae caused the 
eale of immoveable property not belonging to tne judgment-debtor, though he hae done 
so in perfect good faith ie liable to make good the value of that property to the right* 
tnl owner. 14 W.R. 120- There ie no ueceseity of proving mala /ides on the part of the 
judgroent-oreditoc to make him liable for damages to the owner of the property. 6 
^|W.P. 211, The purobaser may have a relief against the judgment-oreditor who has 
received the purobase money. 3 C. S06 ; 17 M, 396. It the goods sold do not belong 
to the judgment-debtor, the litigation and delay and oonsequent depreoiatioo of the 
goods follow from the unlawful aot of the deoree-holdet fct which be ia responsible. 
17 C. 436 : 3 B. 74 : 6 I. A. IkG. 

LIABILITY OF SHERIFF.— The sbertS is authorised by a writ of fieri faoiaa to 
seise the property of tbo judgment-debtor whioh lies within bis territorial jurisdiotion 
and to pass the debtor’s title to it without awaiting that title to be good. If howevez 
the sbetiQ acts ultra virea by seizing and selling property without his jurisdiotion, he 
cannot invoke the proteokion ot the law given to him when aotlng without juysdictioii 
and ia in no better poaition than au ordinary person who selle what be bad no right 
to sell. The sberia’s reeponaibility in respect of eales in India must be governed by 
tbe law relating to the salee of chattels rather than to that of real estate. 3 C. 606. 
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LIABILITY OF THB AUCT10M-PURCHA8BB.— When moveable vcoperky of 
etraagee is sold in azeoafeion as that of the jadgmonfc*deb6oE the (oemee oan bciog a 
juit agaiaab the aaotioa-pucohaaer lor fcba ceetitufeion of the epeoifio ptopecty or for its 
value. The faofe that the real owner may have a remedy by a enit lor damagee- 
against the oreditoe foe oaaaiag the property to be attached and sold is no eeason vrby 
be should be debarred from bringing a suit of this nature. 813 P.R. 1676. 

yill.— RIGHTS AMD LIABILITIES OF THB ADCTION-EUBOHABBBS. 

Sales in ezeoution and sales 4n^«r parted. 99 O. 682* 

ESTOPPEL AND THB AUOTION-PDROHASER.— A purahaaer at an ezeoution 
sale is bound by the some rule of estoppel as tbe judgment'debtor whose right and 
interest be acquires. 10 1.0, 799 : 8 I.O. 646 ; 99 l.C. 734. 

WHEN PROPERTY BOLD IS SOBJEOT TO AN ENOUHBRAMOE.—When 
property is sold eobjeot to an enoumbcanee under O. 91. r. 69, C.P. Oodo, only the jadg- 
ment.debtoz’fi right ol redemption is sold and the purohaser aoguires only the right of 
redemption and cannot question the validity of the enoumbcanoe. 9 O.L. J. 296* 30 I.O. 
238 ; 47 O. 446. The edeot of an order under O. 21, r. 62. direobingthe oontinuanos of an 
attaobment subjeot to a mortgage is that the purohaser at an auotion sale only bays the 
judgment'debtor’a right of redemption. 12 Buz. L.X. 43*61 l.C. 680. When property 
is sold eubjeot to a ohacge of the objeot, the auotion'purobaser is entitled to reoovec the 
property after the death of the objeotot when the obarge was a right of residence for life. 
44 B. 860. When lo ezeoution of a deocee property is sold subjeot to a mortgage, an 
auetion-purobaser not4beiDg the deoree- bolder, who purohases the right, title and interest 
ol the judgment'debtor is nos eaCitlad to raise aay question as to the validity or 
otbecwiee ol the mortgage. 7 A.L.J. 199*6 I.G. 674. Mortgages noted in the proola- 
matioo of sale as olatme upon the propert7 sold should not.neosssarily be entered in the 
aeztidoate of sale or be oomputed as part of the purobase-money unless they have been 
admitted by the patties or established by a deoree, or unless they have been declared 
under O. 21, r. 62 ol the Code to be obargee on the property and the Court has seen it 
fit to sell it subjeot to tbem. 18 B. 176 F.B. A purohaser in ezeoution of amort- 
gage decree acquires the interest of the mortgagor to the eztsnt ol the mortgage and 
euoh rights as the mortgagors had at the time ol sale and when the mortgagors bad 
bona fide in due oourse of management given leases of property alter the deoree, the pur- 
chaser takes the property only subjeot to mete subsisting leases speoially when they were 
registered transaotione. 9 A.L.J. 769-101.0. 102. Bat where the purchaser merely 
buys an estate which is under a mortgage, but does not take it subjeot to the ioouns' 
btanoeot does not undertake to dieobatge it. he ie not preoluded from impeaobing the 
validity ol the mortgage. The dietinotion between this olaes of sales and that mentioned 
above depends upon the question whether the property has been sold sabjeot to the 
mortgage, or whether mere notice ol the mortgage has been given in the proolamation of 
sale the former oontingenoy is provided by O. 21. r. 62, and the latter is oootemplated 
by O. 21, r. 66. 47 O. 446 ; 9 O.L.J. 140 S 3 O.L.J. 422-36 l.C. 732 ; 18 I.O. 461 : 3 V. 
P.L.R. 94-66 1.0.364 : 28 1.0. 360. The auction parohasst is not preoluded from 
resiectng a suit on a mortgage upheld at the time ol sale on the ground 
that nothing is done under it. 4 N.L.J. 149. A porohaser at an ezeoution 
sale cannot avoid bis porobase, merely because charges not entered in the 
sale proolamation are fonnd to be entoroeable against the property, not is such a 
pucobaaer bound by the ezistenoe or validity of charges merely beoanee th^ are 
entered in the sale statement. 10 0.0, 262. A sale proclamation after 
ondet O 21, t. 66,1s not oonolosive between the parties as binding on the anoiion- 
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parohaseE who can oonteet the validity ol the mortgage notified in the pro- 
olamatioD. 48 A. 4B9. An aaotion'porobaeer is not estopped from impugning a mort- 
gage notified at the time of ealei SB A. 957 i 33 B. 311 . 98 I.O. 360*“9 O.Ii.J. 140 > 19 
N.D.B. 15 = 1923 N. 389 ; 6 N.Ii.R. 98 ; 6 N.Ij.B. 917-79 I.O. 461. An anotion- 
pneohaBer pnrohaeea the inteieets ol the mortgagor aa they existed on the date ot the 
mortgage and the rights ot the decree-holder qua the property sold as they existed at 
the date ol the aaie. 16 O.C. 148 = 90 1.0. 468; 6 B. 490. 495 ; 69 P.R. 1908 ; 13 
A. 98. Where undee 0.31. e. 66, a mortgage-deed is merely notified, that notification ia 
no way oonolneive aa between the decree-holder oi the purahaser on the one hand and 
in the holder ol the inoumbranoe on the other, aa to its validity. When the sale is not 
afieoted anbjeot to a mortgage but the mortgage is eimply notified at the time of the 
sale, the aaotion-parohaaer ia not estopped from questioning the validity ol the mort- 
gage. 30 A.Ei. J. 733 — 68 l.G. 790. A judioial sale tranelers to the pnrohaaec pro- 
perty ol the judgment-debtor against tbs debtor’s will and plaoea the parobaaer in a 
higher position than that in which the judgment-debtor oould plaoa him in a private 
sale. He oan impeach any charge on the property as fraudulent and oollueive 
and therefore void. 3 N.W.P. 38. Where a person who has a lien on property 
wbioh is attaohed and proolaimed lot sale informs intending bidders of enoh 
lien, the putobaser who purohasea in spite ot the warning is subject to the lien. 
i Bur. Ii.T. 143-19 I.O. 866; 1 W.R. Mis. 8; 94 W. R. 348. An auction- 

purchaser ol a property mcrtgaged to a person under a registered deed exeouted 
prior to the attachment ol the property is bound by the mortgage even when the mort- 
gagee failed to have hie lien notified at the time ol the sale. 46 I.O. 877 — 6 O.Li.J. 114. 
The purahaser ol an equity ol redemption stands In the ehoes of the mortgagor by 
virtue of his pueobase and oannot therefore be allowed to be in a better position than 
the mortgagor himself. 16 0.0.911 — 16 1.0.6. An anotion-purohasez in execution 
ot a money decree derives bis title from the jadgment-debtor, and not from ibe decree, 
bolder. 43 1.0.907 — 15 N.Ij.B. 48. A deoree-holder who himself purohasea his 
judgment-debtor’s property at the exeontion sale during the pendenoy ol a suit by the 
mortgagee ot the same property gets only the right and interest ol the mortgagor in 
snob property, vts., the equity ot redemption, and does not acquire the property free 
from the encumbrance created by the debtor. 4 O. 789 ; (21 W.R. 349 followed). The 
title ol the auotion-purobaaer is not defeated by any transfer made by the judgment- 
debtor between the date ot the Bale, and the date of the ooofiematioo of sale, 8 I.O. 
667 (9 O.W N. 689 ; 7 O.Lj J. 1. lollowed). When a holding is sold in execution ot 
a decree for cess, the purchaser obtains only the right, title and interest ol the tenant. 
The purohaser does not bold the property free from inoumbranoes created by the tenant 
prior to the sale. 3 Pat. Ij.T. 383 — 66 I.O. 138. The purohaser ol the rights ot the moct. 
gagur in the mortgaged property, parobaees merely the mortgagor’s tight to redeem. 9 
W.R. 243 : 10 O. 667 ; 14 W.R. 333 : 10 W.R. 384. An auction-purohaser takes the 
property subject to the lien on It. 33 W.R. 196. The parohaser mast redeem all 
oharges created before the sale. He must be held to have made bis bid with full know- 
ledge that the property was burdened with debts and he oan olaim poasession by paying 
ofi those debts. 3 Bom. D.R, 93, An auotioa-purobasec’s title to avoid an nnder- 
taoure depends on whether the tenure ia protected by tbs sale and whether the tenant 
bae a right ot oooupaoay. 13 W.R. 133. Where in ezaoutioa ot a deoree, the bare 
equity of redemption ot the jadgment-debtor in certain prcpeEtiea was sold, bot the 
purohaser tailed to take eymbolioal dativery. held that it did not matter and the taot 
that over 13 years elapsed from the date of sale would not revert the property to the 
jndgment-debtor. 38 M.Li.J. 366 — 26 I.O. 698, It a mortgage notified in the proola- 
mation ol sale turns oat to be invalid, the benefit is taken by the parohasez and the 
judgment-debtor ie not entitled to claim from him a refund ot the amount, alleged to 
have been dne on the mortgage. The parohaser is tree to oonteet the reality or validity 
ot the mortgage in a enit by the mortgagee. 31 A. 683: 35 O.W.N. 943. When a 
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propecty is sold sobjeot to a moEtgage in ezeoation oi a decree, the paeohase* may 
resist the claim on the geoand that nothing is due on the mortgage, and the mortgagee 
ie boand to show that the amoant claimed by him is really dne notwithstandiag that 
an order was made in hie favoar under O. 31. r* 63, because the auction- porohaser was 
not a party to the ezeoution proceedings. 7 O.^.D.R. 73 : SB 418 : 13 Bom. Ii.R. 
307 ; 9 B. 366. 16 B. 390. When a person sets up a title as mortgagee ol certain 
property attached in ezeoation of a decree and the Court directs that the mortgage be 
notified the purchaser at the execution sale can contest the validity of the mortgage. 
He is not bound to see to set aside the mortgage. 66 I.O. 364 — 2 U.P.Ii.B. 94. 
When a property ie sold eubjeot to a mortgage lien of A, Che order ol the Court would 
be oonolueive only it it was proved that he (the purohaserl was aware of the fraud within 
a year of the date of order and being eo aware did not take etepe to establish hie rights 
within the period prescribed by Art, 11 of the limitation Aot. 16 Bom. Xi.B. 618 — 37 
I.O. 338. Where at the time of eale there was no direction that the property was to be 
sold eubjeot to a mortgage the auotiou'purohaeer is not obliged to dteohatge the 
inoumbranoe if it appeared that the dooumeat did not oreate any oharge on the prO' 
peety. 16 I.O. 461. A deoree based upon a colourable mortgage does not afieot the 
right ol a subsequent bonn fids purohaeer for value of the property mortgaged. A 
fiotikioue mortgage does not dimtnieh the right of the purchaser in the property of the 
iudgmeot'debtoT, 3 B. 30 S 6 B. 703 ; 10 B. 669 ; 11 B. 708 : 19 B. 86. 

By agreeing to purchase the property buedened with the liens notified in 
the proolamation of ssle an auction^purohaser undertakes to pay tbem all 

il they are proved to be valid and enfocoeable. 3 O.D.J. 433 — 86 I.C. 739. A 
purohaeer at an ezeoation sale ol an eqnity of redemption is entitled to plead 
that the stipulation as to interest is harsh and unoonsionable. 8 A.D.J. 407i 10 1.0. 14. 
An auotion>purobaaer of the equity of redemption acquires the right, title and interest 
ol the jndgment'debtor and nothing more. If the jadgment-debtor was one of the 
three mortgagees the auotioD'purobeaer would step into his shoes and have all rights 
as one of the three mortgagees. 70 I.O. 630— 1933 B. 119. The purobaser in eze- 
oution of a money deoree is equally bound aa the judgment-debtor by the terms ol the 
mortgage on the property, inasmuch as the right, title and interest of the judgment* 
debtor passes to him, and whan the judgment-debtor would himself be estopped from 
denying liability under the mortgage on account ol his oooduot in the mortgage trans* 
action the purohaser ie equally barred from oonteeting bis liability, 86 0. 877. A 
etraogec bona fide purohaser at sale in execution ol a money deoree obtained by the 
mortgagee obtains a good title free from the mortgage lien unless the sale ie eubjeot 
to it. 33 B. 119. Whore an intervener , as a party to a suit baa a lien, on a bouse, wbioh 
is anterior to the eale under which the plaintifl purohassd it. the plaintiff cannot main- 
tain a suit for rent against the tenant, 14 W.R. 77. When the rights ol landlord 
and tenant respecting abatement of rent bad been eettled by a compromise deoree, an 
auotion-purobaser of the tenure at a sale for arrears of rent ie bound by the same. 36 
C.Ij.J. 393 — 69 I.O. 136, A putobaser at the Court sale of attached property believed 
to be encumbered is bound by estoppel which would be binding on the jodgment- 
debtor with certain ezoeptions of fraud or oollaeton. eto. 33 B. 311. If a 
person having alien on property attached and proclaimed for sale informs intending 
purchasers of suob lien, the purchase is subject to the lien. 13 I.C. 865 — 4 Bur. L.T, 
143. 

Mortgage In favoov of the deoree holder.— Wherein an application for ezeoution of 
a money deoree, the deoree-holder mentions that tbs property was enbjeot to a mortgage 
held by him. but the eale proolamation omits it. anl such omission is not due to Irand, 
miereprosentation, oolloeion or misoonduot, the deoree-holder is not estopped from 
putting forward and enforcing his mortgage against the aaolion-putohasee. 19 A.U.J. 
744. The mortgagee having eltaohed the mortgaged properly in ezeoation of a mooej 
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deotee against the mottgegot and baeing himself pasohased the psopdity at the sale in 
exeoation of the deoiee witboat obtaining the leave of the Ooact to bid at tbs auction 
had not thereby freed bimself from the liability to be redeemed by the mortgagor. 33 
B. 63i (followed in 63 P.B. 1908 : S3 M. 313 ; 33 M. 377 ; 4 A.Ii.7. 787 : diesented 
from in SO M. 363 ; not follawedin 37 A. 617.) Where a deotee-holder brings provertiee 
to sale in exeoation of his decree witbont dieoloeing the ezietenoe of a prior mortgage in 
bis own favonri he is estopped from setting op the mortgage thereafter as against the 
aaotioD-parobaeei. Xi.B. 4 A. 363 (Bev.) ; 94 W»R. 363 ; 40 0« 143 16 I.C. 366 : 4 U. 

B.B. (1991) 63^64 I.C. 953 ; 10 C. 609 ; 33 B. 686 : 6 C.W.N. 497 ; 14 O.P.Ij.R. 17 I 
16 M. 413 : 11 O.G. 906. Where a malikt right which bae been sold under a decree 
has not been pledged or mortgaged the purohaser is entitled to get poseeeeion in spite 
of a deed of assignment ezeoated by the previous owner directing the ryot to make 
certain annual payment to a creditor of hie for interest due under a bond. 33 W.B. 
446 : 3 O. 7*20. The moEtgagee’deoree>holdee aaotion>pQrohaeer purchasing the mort- 
gaged prooc.Tiy at Court auotioa having obtained permiesion to bid under O. 31, r. 73 is 
in the same position as an independent pucobaeer aod is only bound to give credit to 
the mortgage lor the amount of bia bid. 19 0- 4, When the purohaser in ezeoution 
of a mortgage decree is the mortgagee himself he is deemed to have notice of the 
chargee to which the property is eubjeot and he cannot oomplain that it fixed the rate 
of raiyati bolding created by kabuliat providing monthly iaetalments lor payment of 
rent and heavy interest on arrears. 48 C. 93. When prior to tba sale in execution of his 
mortgage decree, a mortgagee purchases the equity of redemption in the mortgaged 
property in the name oi a benamidar, bis subeequent purobase of the property at a sale 
held in exeoation of bis mortgage decree can pase no title to him. 32 C. 198 F.O, 
Where two persons have obatgea on a property on equal priority the first wbo takes out 
ezeoution is entitled to satisfy bis decree by eale of tba property and the other person 
loses bis right to proceed against that property. 16 O.W.N. 701 b*14 I.C. 668. 

Liability for rent.— Where a mortgagee purchases a bolding at a sale in ezeoution 
of a mortgage decree he must be taken to have known tbe nature o( tbe bolding on 
which he bad advanced money and the terms of the oontraot on which that tenanoy 
bad been created. Where the holding purchased is that of a raiyat at fixed rates creat- 
ed by a kabuliat coataioiog etipulatione for tbe payment of rent by monthly instal- 
ments and for interest at a very high rate on arrears the purohaser and his succesBor 
in interest are bound to psy interest at the rate and pay rent in accordance with 
the instalments provided for in tbe kabuliat. 67 I.C. 1004. A landlord 
obtained a decree against bis teuant for rent iu 1906 and one for money in 
1909. In ezeoution ol the rent decree, be attached the tenure in respect of which he 
bad obtained a decree. At tbe instance of the deoree-boldee it was proclaimed at tbe 
time of eale that tbe tenure in question was subject to a debt under tbe decree ol 1909. 
Tbe decree-holder purchased the tenure. Held that tbe judgment-debt in respect of 
tbe rent deoree must be deemed to have bsen eztinguiahed aod that tbe landlord was 
not entitled to execute tbe decree. 18 C.L.J. 99^ 16 I.C. 356, 

A salt fop a declaration of right. — Tbe auotion-parobaeer of property in execu- 
tion of a money deotee ie not bound either to tender tbe mortgage money or to ofiee 
to redeem or to frame tbe suit as one foe redemption, and his not having done eo does 
not deprive him ol bis right to tbe deolaration sought by him. 18 A, 390. 

HORTOAOB OP HOVBABLB PBOPBRIY.— Tbe mortgagee ol moveable property 
cannot follow the property in the bands ol tbe aaotion-parchaser. 1996 B. 303 a'4 Bur 
Ii.J. 136. 


48 



378 


THS IiAW OF EXECUTION OF DECREES 


[CH. VII? 


PLEDOE«-~Tbe pacobaset in ezeoation of a deocee« ot tbe ligbte pledged foe tbe^ 
debt foe whiob tbe deoeee was obtained is not bound by any enoambcanees made by tbe> 
oeigioal peopcietor enbaeqaent to tbe pledge. W*R. 1864 Mis« 859. 

DOOUMBNTS OF THE JODQMBET-DBBTOR.'— The pneohaser in Oonct aaetion 
of defendani’a interests in a ceetain pcoperty is not bound by findings of Oouet as to 
genuineness ot dooumente in a suit to wbiob tbe defendant but not tbe pacohasee was 
a patty, 6 I.C* 846»9 Id.D.T. 307. 


RIGHTS UNDER BEN&HI PURQHA8B8. 


SUIT AGAINST PUROH&SBR NOT MAINTAINABLE ON GROUND OF PUR' 
CHASE BEING ON BEHALF OF PLAINTIFF.— (1) No sult shall be main- 
tained against any person claiming title under a purchase 
certified by the Court in such manner as may be prescribed, 
on the ground that the purchase was made on behalf of the 
plaintiff or on behalf of some one through whom the 
plaintiff claims. 

(2) Nothing in this section shall bar a suit to obtain 
a declaration that the name of any purchaser certified as 
afoi'esaid was inserted in the certificate fraudulently or 
without the consent of the real purchaser or interfere with 
the right of a third person to proceed against that property, 
though ostensibly sold to the certified purchaser on the 
ground that it is liable to satisfy a claim of such third 
person against the real owner. (S. 66.) 


LEGAL CHANGES. — (1) Tbe words “ on behalf ot tbe plaintifi or on bebalt ol 
eome one tbroagb whom tbe plaiutiff claims ” have been substUated for tbe words “ on 
bebalt of any other person or on behalf of some one through whom each other petson 
claims.’' (3) Tbe latter part of aub-S. (3) is new. It ie iatended to give effect to the 
Calcutta deoiaione and supersedes the Madras and Allahabad decisions on the point. 

See notes infra. 


SALES. — When A purohaaea a certain property with bis own money 
but in tbe name of B, the putobaae ie said to be b«nami, B is said to bo benamidat or 
OBteoBible purohaser and holds tbe property in traet for A. A ie called the teal 

porohaser. 


PRIVATE BALE.— If A’a objeot in purohaaing tbe property in B’s name ia to 
defrand hia oreditore and the objeot of the fraud ia carried out, tbe oourt will not help 
A in recovering poaeeeaioD of the property from B. But if the objeot of tbe fraud la not 
oartied out, tbe oourt will help A in reooveting poBaeaaioo of the property from B. not- 
withataoding A’e intention to effect a fraud ; and generally B holds the 
truat for A and A oan compel B to transfer the property to him. 38 Q, 370 ; 11 B. jaa • 
31 B. 406 : 30 M. 326 : 39 M. 79 ; 31 M. 97 ; 81 M. 486 ; 88 O. 967 ; U.B.R. (190W. 
3rd Qt., 1 : 8 L.B.B. 346. 
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BXBODTIOH BILE.— ‘Tbela-w is more Bfciiot in the^asa ot ooatt aalaa. AoooEdine 
to 8. 66, B will be oonelaeiTely deemed to be the real purobaeer, and no enit will 
lie by A againet B lor poBseaeion of the property nnleea A oan prove that B'e name 
was inserted in the oertifioate frandolently or withoat hie ooneent. 38 A. 34 ; 43 O. SO. 


OBJECT AND SOOPB. — The object of the eeotioo ta to pni a atop to benamt 
pnrohaeee at exeontioa ealee. 13 B.L.R. 317 I 31 A. 338 S 39 I.O. 138 * 39 I.O. 787 S 
8 M, 611 ; 16 M. 393 ; 40 A. 169 S 39 A. 667 ; 37 A. 194 ; 78 I.O. 393. The object of 
the section aeemB to be to prevent the exeoating court being led to believe that a person 
who is not the purchaser is the purohaser. 1933 N. ll, The proviBions ot tbia 
eeotioo were designed to oreate eome oheok on the praotioe of making what are called 
benomi putobases at exeoution sales for the benefit ot the judgment debtor, and in no 
way afieot the title of persona otherwise benefisially interested in the purobaee enoh as 
joint deoree-boldere. 37 A. 646 P.O.; 60 I.O. 646 i 39 I.O, 787. This eeotion is intended 
to put an end to purobaeee by one person in the name of another. 43 M. 643. This 
eeotion provides that no suit ahall lie againet the oertified purohaser on the ground 
that the purchase was made on behalf ot the plaintifi. It is ouly in euits against the 
certified purohaser as defendant and real purohaser as plaintiff that the former ehall 
be ooDoluaively deemed to be the real purohaser under this eeotion. SXi. Hi.J. 
363 : 33 W.R. 363 P.O. ; 3 Ij.W. 86 ; 1 A, 390 ; 28 O. 970 : 6 Bom. L.R. 329 ; 37 A. 
443 : 14 M.l.A. 496 i 9 W.R. 360 ; 31 A. 938 i 37 A. 194 ; 8 l.G, 368 ; 9 M.L.J. 398 ; 
33 A, 34 ; A.W.N- (1900) 190 ; 31 B. 61 (a euit Cor recovery of part of the property). 
When the holder ot a mortgage deoree was relueed leave to bid at the exeoution Bale 
but nevertheless purobaeed it benamt. hsld he oould sue to enforoe the sale. 10 O- 767 > 
33 M. 343. B. 66 ie not reetrioted to banami purohaees made by or on behalf of the 
judgment-debtor. 69 I.O. 719^34 O.W.N. 1034. The seotion disoourages benami 
parohases and does not render them illegal. 14 M.l.A. 496 ; 33 W.R. 363 P.O. ; 11 
M. 313 ; 33 O. 699 ; 63 I.O. 720— (1931) Pat. 31. This eeotion applies only when the 
plaintiQ's olaim ie based on an aaotion purchase and not when it is iudepeodent of 
and prior to the sale. 36 I.O, 681. B. 66 oontemplates a real sale in execution of a 
teal deoree in a real suit. It is not applicable to a fiotitous sale held in execution of a 
fiotitiooe deoree obtained in a fiotitions suit, 18 C.Ii.J. 616. S. 66 makee a suit founded 
on the grounds mentioned therein ae not maintainable. It does not go further. It 
has not the efieot ot exoludiug evidence ae to the auotion-purobase being a benami lot 
another wherever eaob evidence ie relevant. 84 I.O. 93. B. 66 applies whether the 
ostensible purchaser at an auction eale is the real purohaser to the extent of the entire 
or a portion of the property sold. 67 I.O. 6B4 ; 60 I.O. 335 — 33 O.W.N. 604 ; 19 O.W. 
H. 1176. When a mortgagee purobaaed the property at a sale in execution of bis 
deoree benami in the name of his wile, he ie debarred from btingiug a suit. 26 A, 83 
F.B. A beneficial owner ae defendant ie debarred from pleading that the plaintifi ie the 
oBteneible owner on hie behalf. 11 W.R. F.B. 16 ; 10 W.R. 167. Suits based on grounds 
other than benami are not barred under 8. 66. 37 A. 176 ; 36 A. 138 ; 13 M.L.J. 354 ; 
16 I.O. 60. It a person parohases property in his own name disregarding the inetruotions 
of the deoree-bolder to bid at the sale for him after obtaining permiseioa from the 
Court, the parobaee ie benami for the deoree-bolder whose suit tor posseesion ot the pro- 
perty from the oertified patohaser is barred under B. 66. 63 1.0.541. B. 66 applies 

ODty when (be plaintiff attempts to assert bis seoret title as againet a oertified pur- 
obaeer. 83 I.O 344. 

Part of the property sold.— This eeotion applies whether the ostensible purohaBec 
is the real purohaeer to the extent of the entire or only a Iraotion of the property sold. 
57 I.O. 684. Bait for a portion ot the property by the beoefioial owner against the 
certified parobaser is barred. 33 A. 34. No suah salt as mentioned in B. 66 ehall be 
maintainable and if enoh a euit is instituted it ehall fail. 31 A. SS8. 
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CON8TR0OTION OF THB SBOT10N<*~ThiB Bootion mast bd ooBstcusd vsiy 
striofely. 9 0. W.H. 433 ; 16 W,B. 167 P.C. : 6 Bom. Ii.B. 399 ; 8 0.0. 239 ; 93 W.R. 
368 P<0. I 93 A. 175 . 9 A.TiiJ. 363. A pooal seotion liks B. 66 must bs ooBStcasd 
strioUy. 6 O.W.N. 341« Tbe sealioo should not be extended beyoad Us teems. 64 
1.0. 137»34 O.V/.Nf 61. 

RETROBPEOTIVE BPFEOT.^This seotion is not aopHoable to an exeoution sale 
when the parobasee’e title was perleoted under tbe oozrespon iiog B. 317 ol the old Oode 
even when the suit is brought altee the present Oode oauie into loroe, 90 0> 960 i 
68 Z.O. 397 : 37 O.W.N. 806*70 I.O. 556 ; 36 O.L. J. 396 (contra in 19 A.Ii.J. 997* 
43 A. 416). Where an auotioD^pueobase was made by A benami in tbe name of B who 
eubaequently tranaferred it to 0. and after the new Aot oame into force A sued O for 
posseeeion on the ground that both the aaotiOD'purohase and the transfer to 0 were 
benami toe himself. B. 66 applied and the euit was barred. 8. 66 operates retrospec- 
tively and a euit cannot be maintained against tbe tranaferee of an auotion benami 
parobaser, though tbe tranafer took place when tbe old Cede was in focoe. A right 
aooruing in 1895 before the passing of this Oode oannot be taken away by 8. 66 when a 
euit is brought after the enioroement of the prerent Oode. 39 I.O. 716. 

TIME FOR TAKINO THE PLEA UNDER 8. 60. —11 tbe law prohibits tbe insti- 
tution of certain suits, eOeot must be given at any stage of a suit, to the plea tbat the 
suit falls within euob probibition. Thus a plea to tbe effect tbat a suit is barred by 
the provisions of 8. €6, O.P. Oode, can be railed foe the flist time in appeal. 37 I.O. 
111»3 O.Ii.J. 508. 

APPLIOABILITY. — By virtue of sub B. (9) of 8. 19 of tbe Public Demands 
Reoevery Aol, 1896, as amended by Aot I of 1697, tbe provisions of S. 66 apply to 
the case of a pucobaser at a sale in enforoement and execution of a oartificate issued 
under the said Aot and a suit by the plaintid for a declaration tbat tbe defendant’a 
purobaee of certain lands in execution of auob a certificate was bcft/imi on behalf of the 
plainlifi is barred by tbe provisions ol 8, 66, O.P. Oode. 16 O.W.N. 979*16 I.O. 391. 
8. 66 has no applioation in a case where the benamidar himself doce not claim under 
tbe sale certificate. 76 1*0. 196*37 O.W.N. 309. 

Revenae sales. — The law tbat a 6snanii purohaaec cannot set up a title in 
opposition to a certified purobaser does not apply when a oertifled pucobaser has 
purchased it at a sale for arrears ol revenue under Aot I of 1816. 14 W.R. 372 j 13 C. 

309 ; 3 I.C. 194*19 M.D J. 370. | 

Sales by Receiver.— The seotion does not apply to a sale by a teoeiver with tbe 
approval ol tbe Court. 90 I.O. 116*1996 A. 134. 

PROOF OF BJSNAAII TRANSACTION. — In determining tbe goestion tbe ocuet 
sbculd notoonsidec a person to bo pucohaBiog benami lot tbe debtor merely ou euspiolon 
but its deoieion, must real upon legal grounds. 14 M I.A. 234. Tbe burden ol proof 
rests on him who alleges that tbe certified purobaser is a benamidar. 19 O D.R. 186 
P.O., where a purohaeer is neither in poeeeseion of the property nor of tbe sale deed the 
putohase is in all probability a benami putobase, 48 I.O. 746 — (1918) Pat. 393. 

CERTIFIED FOROHASBR. — A person entitled to a eate certificate te entitled to 
be regarded as a certified putohaaet at any time after aooeptanoa ol his bid. 96 W.R. 

493. 

PERSONS CLAIMING THROUGH THE BENEFICIAL OWNER.— Tblo aootion 
bare a euit by persons claiming through a beneficial owner. 96 A. 83 ; 10 A L. J. 97. A 
mortgagee who derived bis title from the mortgagor is precluded by tbe provisions ol 
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a. 66 feom bfidglng a buU foe a deotaratioa that the aaotion-pueohaBee of the moet- 
gaged propaity was the benamfdarof the moetgagee and waa not the benefiaial owner. 

83 A. asa : S6 a. sa f.b. 

PERSONS GLAIHINQ THROUGH THE BENAMIDAR.— The old B. 317 only 
applied to oeetified poeohaaecs. 31 A. 196 ; 46 I.O. 216 { 26 0« 9B0 : 19 I.O. 909* 
19 0.£<.J. 330 ; 31 B. 61 ; 90 O. 930 : 21 M. 7 • 6 O.W.N. 341 ; 19 M.D.J* 
30B ; 4 P.R. 1904 ; 68 1.0.397. But B. 66 of the new Code applies also to peeaona 
standing in the shoes ol the pacohaeee. 99 I.O. 716 ; 16 N.L.R. 87*56 I.O. 499 ; 28 
M.ti.J, 961*98 I.O. 905 ; 93 0.0. 399 = 63 I.O. 90 5 16 I O. 489-10 A.Li J. 97 ; 13 
Bom. li.R. 1044 ; 13 A.Ii.J. 1146-35 I.O. 891 J 96 M. 664. The efleot of 8. 66 is to 
impiove the position ol the oertiSed purobaset and in efieot to confer on him a power 
of alienation be would not otherwise eojay. Under the old Code if the certified pur- 
chaser alienated the property, the result was that the alienee waa forthwith defeated 
by the real owner. Under the present Code the oertified purohaser is enabled to confer 
good title on the transferee because the real owner is debarred from impeaohing the 
title not only of the oertified purchaser, but also ol the person who has derived title 
from him. Under the old Code the beneficial purchaser had a title enforceable against 
the whole world ezoepi the oertified purchaser while under the present Code, the title 
of the real owoee cannot be enforced against such persons as well as those who olaim 
title derived from tbe certified purchaser. 34 O.W.N, 1011 — 68 I.O. 397. A mortgagee 
of tbe oertified purchaser to tbe extent of hie mortgage interest stands in tbe shoes of 
his mortgagor, e.s., a mortgagee claiming under a Ooutt«aale purohaser. enjoys tbe 
same iminnnity from suit as his mortgagor. 35 B, 949. A salt for execution of a sale 
deed and recovery ol possessioD on tbe ground that tbe defendant’s father purchased 
the snit properties as benamldar for plaintiff is barred by tbis seotion. 99 I.O. 138. 
Tbe words " oertified purobaset” inolnde a person standing in the shoes of (hs court 
purohaser, 91 B. 61. 


BDlTd NOT COVERED BY SEOTION 66. 

Suita by the certified purchaser against the real purchaser In possesiion.— - 
II tbe real purchaser is in posseseion (actually and honestly) a suit by tbe certified 
purohaser as plaintiS against tbe real purchaser for possession may be resisted on the 
ground that the oertified purobaeer was only a benamidar. 23 W.R. 858 F.O. : 1 A. 
390: 98 0. 870: 6 Bom. L R. 339 : 37 A. 443 : 14 M.I.A. 496:31 1.0. 68 — 11: 
N.Ii.R. 130 ; 6N.W.P. 197 ; 3 W.R. 130 ; 9 W.R. 439 ; 91 4. 388 : 34 W.R. 978 ; 
93 0. 699. B. 66 is designed to protect only the person who has obtained a sale certi- 
ficate and has acquired possession under it. It has no application to a purohaser who 
seeks to oust another from possession. A real potohaser is entitled to take action 
under rc. 93 to 103 of O. 91. 31 M.Xj.?. 877 — 37 I.C. 497. A suit by a oertified 

purobaeer against tbe beneficial owner for possession is not barred by this seotion. 
91 A. 99 ; 14 &1. l.A. 496 ; 9 I. A 164 ; 9 G.P.Ij R. 65. A euit by tbe ostensible 
purobaset that tbe property was brought on bis own behalf aod not henami for 
BDotbet is not barred under tbis seotion. 16 A. 461, 

Suit between rival beneficiaries. — Tbis section does not apply to oases of con- 
test between two pereone each olaiming to be tbe teal beneficiary under an admittedly 
benami oourt auotion-purobase. (1916) 1 M.W.N. 184—33 I.O. 1000. 

Suit by tbe prinolpel against tbe agent. -^Section 66 is no bar to a euit brongbt 
by tbe principal against tbe agent for the recovery of properties purchased by tbe 
agent in hie own name but with the principal's money and for tbe principal’s benefit 
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in a aoart Bale, though withonk the knowledge of the pvinoiral. (1919) M.W.N. 693i» 
49 1.0. 734 : 17 M. 963 : 16 M. 436; 11 M. 934 J 91 O. 376 {Oofitra held in 93 A. 484; 
9 L.W. 976), 

SoU by the beneflolat owner In poiseetlon for n declaration of poiieiftion.— 
Baob a suit is not baiced aocordiog to the Calotitta High Oonrt. 93 O. 699 : 7 D.B.B. 
960^36 1.0* 810 ; 93 M.Ii.J. 700«>i6 I.O. 50. Bat the taling 93 0. 699 is not followed 
in 43 O. 90 which follows the Allahabad rolings that the oleac intention of B. 66 
is to stop benami parohaaee by making it impoeaibla foe the real owaee to qaeakion 
the benamidac’a title. Bee also 30 O.W.N. 160. Aooording to the Allahabad High 
Oouet the suit is baeeed ondex the eeokion. 93 A. 176 : 16 N.Ct.R* 87aa66 1.0. 499 ; 99 
I.C. 366^9 O.Ej.J. 684. Bat a possession of over 19 years gives the real purohaaer a 
Btatotory tight and possession lor leas than that period does not give him any each 
Eight. 98 M.Ii.J. 961 »91 I.O. 906 ; 11 W.B. 389 ; 13 W.B. 347. Seotlon 66 does not 
oovez a case when a plaintiff who paeobaaed the property in another’s name was in 
adverse possession foe mote than 19 yeazs. 19 C. 199 ; 97 A. 176. 

8qU baaed on an agreement to convey the property to the benefiotal'pnrebaeer 
sabieqnent to Ibe eale.^S, 66. O. P. Code, ie no bat to a suit to enforce speoifla 
pezlozmaooe of a oontzaot by the aaction-pueohaaer to convey the property 
to the plaintiff, even though Che plaiatifi may allege that the certified 
purobaeer is a beoamidar of the plaiatifi. 49 M. 616 P. B. ; 43 M. 613 F.O. 

A purchaser may agzee subsequently to the eale to reoonvey the property to the 
judgment-debtor. 10 B. H. O. 344; 62 I. C. 720 t 60 1. 0.616. When tbe oateo- 
Bible pucohaser acknowledges tbe right of tbe real purchaser and gives np 
poBsessioo. or does some act which indicates an intention to waive his right or to 
restore the property to tbe real purchaser, the fresh act operates as a valid transfer of 
property. 11 M. 934 : 93 A. 176 ; 17 M. 389 ; 18 M. 436. A suit lor speoifie perfor- 
mance based on an agieement to sell by the auction. purchaser cannot be described as 
a suit brought on the geound that the purchase was made on behalf of the plaintiff, i.e., 
benami. 1993 N. 11 : 66 I.O. 659. The mare permission to hold poaseseion oannot 
alone give or transfer a title from the benamidar to tbe teal owner. 93 A. 175 ; 91 
O.W.N. I021’=69 I.O. 719, in which case it is h$ld that tbe failure of alleged or benomf 
purchaser to aeaerk bis rights against the real purobaset during tbe latter’s possession 
after tbe auction-purchaser cannot be regarded as a waiver or transfer of the rights. 

A later Madras ruling. 39 I.O. 431 = <1916> 1 M.W.N. 920. bold) that no suit lies for a 
declaration that tbe plaintiff is entitled to certain properties on the ground that they 
bad been purchased by the defendant in a oouet sale 6ena»ni for the plaintiff and that 
tbe defendant has no eight at all in those properties even though the defendant has 
subsequent to the purchase recognised tbe title of tbe plaintiff. But a suit foe the 
enforcement of an agreement and for recovery of possession oa the ground that tbe 
defendant purchased the suit property in court auction as benamidar of the plaintiff is 
batted by 8. 66. 29 I.O. 13S. An agreement to reoonvey tbe property to ths real 

owner oannot be relied on for the basis of a suit. 33 A. 431 ; 39 A. 176 ; 11 O. 683. 
When A, alter having bid for the property and paid the earneat money on bis own 
account entered into an agreement with B to buy the property lot B and himself 
jointly in certain eharos and paid tbe balance in part out of the money taken from B, 
the case was not covered by 9. 66 and a suit by B was allowed foe apeoifio parfotmaaoe 
of the contract. 91 O.W.N. 97-61 1,0. 736. Bat a suU by a minor against the 
certified purchaser foz epeoifio parformanoo of the oontraot and possession is barred. 

8 I.C. 268. 

Salt by a third party agalntt the real or ostensible purchaser. —8 66 

does not preclude a third party from anfotoiog a claim against the true owner m 
reepeot of tbe benami property. 12 0.302. S. 66 does not pceoJuia a person 
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^ntebasing b^nami from setting np his title against a person not being the oetti6ed 
poEohasee or a person olaimiog through him. a Hay. 613— Marsh 493 ; 1 O.W.H* 
336. B< 66 of the Coda permits the Ooarts to entertain a eait by a deoree-boldee 
against the oertifled parohaser of property to bring the property to sale in ezeoation 
of his deoree as the property of his jadgment- debtor on the allegation that the 
certified parohaser had parohased the property bsnami for the jadgment-debtor 
srho bad remained in poseeselon as owner from the date of the parohase 
and was in posBesaion as such at the time of the attachment. 6 H.W.P. 366 \ 
as A. 461 : 13 O. S03 : 31 O. 619 : l a, 336. This section does not debar a third 
person from asserting that the certified parohaser is not the beneficial owner. 18 A. 
461 \ 1 A. 335; 31 O. 619 ; 8 W.R. 130 ; 10 B.H.O. 344. When a judgment-debtor 
hoaght bis property bsnami and it was sold np a second time and the new 
parohaser instead of taking sabstantial poBseBsion oaly took formal poaseesi^n and then 
brought a suit against the judgment'debtoB on the gcoaad that be was setting op the 
ryots against him, each a soit did not lie. 35 W-B. 372 ; 10 O.Li.R* 358. When in 
ezeoation of a money decree, a decree-holder attached the immoveable property oi the 
jndgment-debtar who mortgaged it to the plaintiff to pay off the decretal amount, bat 
did not BO disobatge the decree aod the property wae sold in ezeoation, a eait by the 
.plaintiff on hie mortgage against the jadgmant-debtor .as the owner and the auotion- 
pnrohaser. being in poeeessionand aa holding the property tor hie own benefit, and not tor 
the benefit of the judgment-debtor, is not barred under B. 66 of the O.P. Code, 37 M.Ii. 
it 586 — 54 I.O. 967. 8. 66 does not prevent a mortgagee from suing on bis mortgage 

wiihont impleading purahaeei of the bypokbeoa in an ezeoation sale previous to salt 
from showing that this sale was benatni for the benefit of the mortgagor himself. There- 
fore an assignee of the mortgagee can also show the benami oharaoter of euoh sale. 20 M. 
363. A eait by the plaintiff against the certified parohaser is maintainable if the plain- 
tiff does not claim title through the person for whom the defendant acted aa benamidac. 
that is, the plaintiff sues as heir of the last male owner and the defendant wae a 
benamidar of the widow. 35 A. 38. Where a Mahomedan father having bought land 
at a Oonrt sale with bis money In the name of one of hie sons settled the same with 
a tenant who attorned to him and paid his heirs' rent after hie death, h«ld in a suit 
brought by ths hsits other than the certified purchaser against the tenant for arrears 
of rent, making the certified purchaser, a pro forma defendant, and in which the tenant 
alleged that be was boand to pay rent to the oeetified parohaser only and the latter 
supported him, that the salt wae not barred by B. 66 of the Code. 34 C.W.H. 61—64 
I.O. 137. 

Salt by the real porchaier afialoat a third party B. 66 is inapplioable when 

the real purobasat being in posseBsion brought a suit againat the oertified purobaBet’s 
brother who was managing tbs property for the plaintiff, for an aocount and for 
delivery of oertain property oonneoted with tbs estate. 31 O. 373. When there is 
DO contest between the real putobaget as plaintiff and the certified parohaser at an 

execution sale and the defendants who contest aet up an independent title the suit ie 

not barred. 13 M.Ii J. 354. A suit againat a putohagec who has not as yet obtained a 
certificate, is maintainable. 6 A. 478 P.B. A suit for poaaession against the judg- 
ment-debtor, when the parohaser at the Court sale is the agent of the judgment- 
debtor, and buys the property as agent, though he advances the money on the under- 
standing that be is to be repaid is not barred. 17 M. 383 ; 16 M. 436. A euit against 
a third person by the real owner is not barred on the ground that it was purchased 
bonami for him even through the benamidac is a co-defendant but admits the claim 

of the plaintifi. 8 M. 511 ; 33 B, 672 ; 8 O.P.B.H. 395 ; 9 O.Ii.B. 396 : 24 O.W.N. 51 • 
31 B. 61. 

Salt by the certified parchaser against a second purobaeer. — The provisions 
of B. 66 do not prohibit the oonsidecation of the oiioarngtaaosB of a sale to an auotion-> 
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parobasee io exeoakioD o( a decree in a eaife by talm against a second paeobaser to get the 
second sale oancelled. when tbe question for deteemiaation was wbethee at the time of 
tbe second attachment o( the same property the judgmeot-debtor was in possession as 
owner.oi the property or merely as lessee o( the certified pnrohaser. 6 N«W*P. 197. 

Salt between Joint parohatere. — When property is parohased by A and B 
Jointly and the preliminary deposit is made by both oE them jointly, bot the balance 
is paid by one of them only, the sale oertifioate should be granted to both : and one 
of them oan bring a suit for hie ehara against tbe other who is certified as the par< 
chaser* 81 I,C. 1039* 


Parchaee by a member of a joint Hindu family.— "When a member of a joint 
Hindu family purobasee property io bis owo name at an ezeoution eale, it is open to 
the other membere, to olaim the property as that of the joint family. 8. 66 is no bar 
to such a olaim. 18 0.0. 160»a0 I.O. 379 ; 30 M. 349 ; 30 M. 39 ; (1913) M.W.14. 
1071; 31 A. 383 ; OM.Ii.J. 898; 6 M. 185 ; 19 W.R. 866 P.0, ; 19 W.R. 333 ; 
33 W.R. 199 P.O.sail.A. 343, afiSrmtog 13 W.R. 347 : 30 M, 867. The reason is 
that such members ate entitled by operation of law and not by virtue of any private 
agreement or understanding to treat as part of common property an acquisition made 
out of tbe joint family funds. B. 66 does not bar a suit by a member of a joint 
Hindu family against bis father and a purobaser who bought bsnami for him, for 
partition. 6 M. 136 ; 30 U. 349 ; 43 M.Ii.J. 363-(ig33) M.W.N. 584 ; 9 M.D.J. 398. 
Bat this seotiou applies io a suit between tbe separated members of a Hindu family* 
irrespective of the faot that where separation took plaoe certain property belonging 
to the joint family wae nob actually divided. 37 I.O. lll“3 O.D.J. 668. Where 
tbe manager of a joint Hindu family purchased at a court sale certain property in the 
name of hie son-in-law and even though the funds used were out of the family pro- 
perty. other members oould nob claim a share in it, when tbe manager admitted 
againet bis own interegt and in favour of bis son-in-law. 40 A, 169 P.O. Where a 
purchase was made in the name of the mother, the eon in a joint Hindu family is 
debarred from euiog under S. 66, O.P. Code, tbe female nob being a member of a joint 
Hindu family. 19 A.Ii.J, 787. A suit by a partner lor a declaration that the property 
parobased wae partnership property is not barred under S. 66. O.P. Code. 39 A. 667. 


Suit by a Joint mortgagee When one of two oo-mortgagees purofaasea the 
oroperty a suit by the oo-mortgagee to recover one half of the property so parohased 
is not barred. 35 I.O. 736. When out of two joint mortgagees one alone sued making 
tbe other a pro forma defendant and obtained a decree in eseoutioo of which he pur- 
chased tbe property in his own name and the question arose whether the other joint 
mortsaeoe oan olaim a share of the property puiohased, held that B. 66 did not apply 
and be is not entitled to olaim a ehare. 44 M.D.J. 80 — 73 I O. 889, If the plaintiff 
does not rely on the ground that tbe certified purobaser is a name lender but 
teliee on a oertaLn etate of laots as eetablishiog oeckaln other kinde of legal rela- 
tion! between himself and the certified purobaser and enitling him to tbe property 
purchased be oan rely on euob facts and eiroumstanoes notwithstanding B. 66 of the 
O.P. Code. (1919) M.W.N. 693-49 I.O. 734. 


Suit againet a joint decree-holder parohaBec.— In execution of a money 
d.oree held by two petaons jointly a certain Zamindari property of the jadgment- 
dflhtor was put up to sale and was with tbe permission of the Court purobased »>y o®® 
f them in 1903. The purobaser was put in formal possesalon of tbe property m 1903. 
Ir. 1913 the other deoree bolder brought a suit against the purchaser and claimed 
ooBsession of a share of the property alleging that in aooordanoe with an oral *6'®® 
the purchase was lor the benefit of both the deoree-holdete : held that enit w 

batrad by the p.ovi.ionB o« B. 66. 29 I.O. 447 (Oon.ra aeo 29 A. 667). Whan one ol 
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pu*oh »80 waa fot the be o,a iiia ft^nluaiveW and peepetaata a fraud againat the 

allowed, to retain the proper y B. 66 in no way aSeots the title 

„o.d«=«.-hn,dsra under euch e, ioint decree-holdere. 

o"Tl ^"9 I.O. 787 ; 30 I.O. 365 = L9 O.W.N. 1176 ; 39 567 : 

iLt f 405 There were three mortg.geee B. 8 and M. ol a oertam 

e^f ^L‘.,1^n^heeed the egnU, . — r-dT': 
Te‘e”e »e te' “Th'e Leree directed the rde nt the mortgage money to he realieed by 

- 9he— . « 0 “ t^r^ore:::.r 

rth\Tat.m hr;\rr ?h« Oomte. Ptrmueion. ie barred. 1935 B. 41- 

83 I.O. 611. 

. “''‘h«:d?:er't‘a-:ro9TrT;“.ran eron^ion thttr t^Ind^re ~ 

oI^jraT^tm i‘e maintainable notwithelanding 8. 66. The Bleeder will not be entitled to 
miiotain the putohase as against bis oliont. 33 O. 005. 

Salt by Infant against goardlan—Whara the manager of an infant used the 
® infant foe buying property at an execution sale and putohased the 

“^BeTty^^r^ndrnUymhrowl name. 8. 66 la no bar to a anit by the in, ant to 
reooyec the property so pucobaBed. 30 I.O. 313. 

a.ilt baaed on tho gcoond of fraad.— 3. 63 does not prohibit a defendant from 
• a niftinkifi'a title on the ground of fraudulent and fiotitious purohaae. It 
S" o”Lmta.l o;‘a anUbro/gbt to ^aestim the titie o. a dCendant when an 
aaoVion.parob.Ber aeeke to onet him. 8 W.R. 130. 8 . 66 relera to an.ta batwaan bana- 

midar aod tha beneBeial cwoar and not to oaaaa wbera a groae fraud hae 

upon a third party. I W.R. 3iS. a ^ P y niukarridar of land, sold to 

satUly a debt sues to obtain peassssion. aod the purohaae is not found to be bona /fie, 
but (or the party iu aetuil pessesaioo. 8. C3 ia no bar to the suit ; the ground of fraud 
alooe giving pUiotiS. right to queaSion the legality of the sale. 11 W.R. 179. A suit 
lot a deaUeatiou th*t the pisiutifl ia the real pncohaser of the property in dispute and 
that the name of the oertifi >i pacahaiat was inserted in the sale oertiQaate by fraud 
oo the pate ol the defendant and contrary to the wiahea of the purobaaer ia maintainable. 
4 B.Ii.R, App. 32 ; 13 W.R. 85 ; A.W.N. (1887) 330 ; 33 A. 175 5 1 O.L.J . 560 5 17 M. 
282 • 1-2 G 304 • 31 A 329. 8. 66 does not apply ao aa to help a benami purohaaer in 
a fraudulent trausaotion. 3 0.0. 329 ; 8 W.R. 130 ; L.B.R. (1093.1900) 16 ; 14 W.R. 
179. 


A salt by the creditor of the real patchaaer. — Toe eootion ia intended to prevent 
Itaud aod would not pteolude a suit by a oreditoe ol tho real owner of property lor a 
deolatalion that It belongs to his debtor and not to the osriiQed benami putohaser. 

13 C. 304 ; 31 O. 519 ; 1 W.R. 329 1 8 \Y,R. 130 ; 6 N.W.P. 365 ; 1 A. 235: 18 A. 
461 ' 30 M. 363 \ 13 C. 303 ; 7 B.H.C. 31 ; {co-itra in 16 M. 390 ; 21 A. 338 *, A.W.N, 
(1900) 190 ; A.W.N. (1904) 336 ; 36 A. 83 ; 8 O.C. 306 ; 37 A. 194. are no longer good 
law being clearly oppoaed to the language.of sub-aeotion (3). 

49 
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S. 48, T. P. AOT AMD SALB. — The vzinoiple embodied Id S. 48, Tceoetec o( Feo> 
periy Ao6, that " an inteteei when ife aaoenes lesda the estoppel ** is not appliaable to eze> 
ontion sale* A deoree>holdet does not guarantee the iodgmeDt'debtoz'e title and though 
no doubt a deoree-bolder^oaunot Bet ap agaiuBt poeohaser a secret enoumbranoe In hie 

own favour, not set up by him In hie sale ptoolamaiion. the dootrine of estoppel does 
not apply where an after acquired title is taken by the grantor under a oonveyanoe made 
to him as oondnit and tor the purpose of vesting the title In a third person. 40 O, 
173 ; 17 W.R. 344 ; 17 W.R. 611. 

DOCTRINE OF LtS PENDENS. — The dootrine of l%9 pendens applies only ta 
voluntary alienations and not to the oase of a pnzohaser who had bought the pro- 
perty at a sale thereof in the exeoution of a decree. The dootrine of Its pendens is 
based on the ground that the law will not permit litigant parties to give to other 
persons, pending the litigation, rights to the property in dispute so as to prejudice the 
other parties. This doctrine does not appl; to sales in ezeoution because in each oases 
it oaonot be correctly said that the owner gives any right to the purchaser, who 
acquires hie rights rather by operation of law. There ie a great distinotion between 
a private sale and a sale of the Court in ezecutian of the decree. Under the former 
the purchaser derives title through the vendor. Uoder the Court sale, however, the 
purchaser, notwithstanding that he acquires the right, title and interest of the jndgment- 
debtor, acquiree that title by operation of law. adversely to the jndgment-debtor so 
that it oould not be said that be derived title from the jndgment-debtor or 
owner. When an attaching creditor succeeds in the suit instituted by him against 
claimants to the attached property, whose claim had been recognised by the Court 
be succeeds in efiaoing entirely their obstructions to his attaobment and in re-instating 
that attaobment ae having been in lull foroe ab snifio. 10 B. 400 : 31 A. 367. 
When a sale in ezeoution of a mortgage decree is set aside and the decree-holder pur- 
ohasos the same at a second sale during the pendency in the High Court of an appeal 
against the order setting aside the drat sale to which decree-holder was made no party 
and which oonfitmed the first sale, the failure of the auotion-purohaser to apply to 
the High Court for a stay ol the ezeoution by the decree bolder would itself be sufficient 
to show that in justice the property should be allowed to the deoree-bolder who through- 
out neglected nothing and only acted in aooordanoe with bis right, 33 O. 857. Though 
ic the ease of third parties purchasing at ezeoution sales the subsequent reversal or 
modifioation ol the decree or order under wbioh the sale tabes place, does not afloot their 
Eights, ic is otherwise in the oaeo ol decree-holders themselves purchaeing. and in tbeir 
oase Che pucohasoie aubjeot to the final result ol the litigation between them. The object 
ol the rule in so lac as it relates to the judgment-oreditora is apparently to prevent the 
InLereate ol the judgmeut-debtora sufleting by sales of their property before Iheir liability 
is finally determined, and to avoid judgment-oreditors profiting at the expense of Iheir 
debtors by becoming putobasoca in sales pending litigationby way of appeal. 37 M. 98, 


The dootrine ol lis pendens applies to execution eales. 3 Pat. D.T. 396-66 
I C 336 • <23 A SO. A purohaeo during the pendency of an appeal from a diemiesal of a 
‘t under O 31 63 is subject to the doottina ol Its pendens and the auotion-purobaaer 

t^Lirosa right eubjeot to the result of the appeal during the pendency of which 
sale took place. 33 A. 60. The dootrine ol Ms pendens does apply to an auction- 
and in respect ol that matter, the pcooeedinge before an appellate court are 

but » ooDtinuation of those before the first Court. 15 O. 94 ; 31 W.R. 34S : 13 O. 399 ; 
Qfl n -23 A putohaflet who tabes at a court sale while an appeal is pending takee subject 
™H..tevar would be the evential result ol the decision in the pending appeal whether 
l.knew ^ t^o li. p.nien. or oot. 9 M. 160 : 93 W.R, 163. A ,ran=(er ot th. pro- 

pe.t, deoreod by the Judgmenl-dob.or .lUr Ih. p.aeing ol the door.o bat bolore ooUoa 

fe taken under O. 31, r, 34 ie afleoted by the dootrine of 1*9 pendens. 48 1.0. 188 
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OOVMBNQEHBNT OF TITLE OF THE PUROHASER.^Where immOVe- 

able property is sold in execution of a decree and such sale 
has become absolute, the property shall be deemed to have 
vested in the purchaser from the time when the property is 
sold and not from the time when the sale becomes absolute. 
(S. 65.) 


LEOAL-OH&HOBS.— (I) Undee B. 316 ot the old Code of 1882, the time of veatiog 
of the property in the purohaaet was the date of the oertifioate ot sale, that is, the date 
on which the sale beoame absolute ; under the present Code the title vests in the 
patobaser from the time of the sale and not from the time when the sale becomes 
absolute. 15 O. 546 : 30 A. 166 I 96 I.O. 363 : W.R. 1864, 979 ; 19 1.0. 360^7 N.D. 
B 184 ; 7 N.W.P. 310; 11 B.H.O. 193; 41 A. 536 ; 98 I.O. 431 — 1 Ij.W. 1038. 
(9) The proviso to S. 316 ot the old Code has been omitted ; it is therefore not neoes- 
eary now that the decree under which the sale took place eball still be subeisting at 
that date, 

SCOPE.— It is only when the aale becomes absolute that the property eold vests in 
the purobaaer, bat whenever the sale becomes absolute the property sold will be deemed 
to have vested in the pntobasee from the time when it was sold. 9 O, 141 F.B. ; 6 □. 
389 ; 11 O. 341 ; 41 A. 536 ; 88 l.Q. 963 (B.) : 87 1.0. 67 <M.) ; 91 I.O. 1047. 

FAILURE TO OBTAIN A SALE QERTIFIGATE.— When a Court sale is con- 
firmed the pucohaser’s failure to obtain a sale oertifioale from the Court does not 
vitiate his title. 25 I.O. 8 ; 17 B. 376 : 13 6. 589 : 7 B. 364. The rulings to tha 
contrary are no longer good law. 13 O. 697 ; 17 B. 376 ; 19 A. 188 ; 33 A. 168. But 
oonfirmatioD ot sale ie necessary before title passes. O. 31, r. 93 (1). 

WHEN THE SALE 13 GOHPLBTB.— Tbe eale is completed by deposit of the 
balance by tbe purchaser under O. 21, r, 85« in tbe case ot immoveable property. 99 
C.W.N. 676. 

BFPBOT OF THE RULE THAT PUROHABBR'S TITLE GOHMENQES FROM 
THE DATE OF SALE. — Right and liability to meene profits. — Tbe liability of the 
surplus sale proceeds under 8. 169, B. T. Act, is limited to arrears accrued duo to tha 
date of the eale and cannot be extended to arrears doe up to the date of confirmation 
thereof. Arrears becoming due between these two dates oannot be recovered from the 
jndgraent'debtor. 18 O.W.N. 136 — 33 1.0. 101. The auctioD-purobaser is entitled to 
proflte and responsible for loss in respeot of the property eold from tbe date ot tbe sale 
to him. 1936 N. 17—88 I.O. 893. An euotion.parohasee is liable to pay revenue 
on tbe property purchased accruing due between tbe date ol tbs sale and tbe con- 
firmation thereof. 9 O, 141 F.B, j 6 C. 389. When a tenure ie sold in execution 
of a deoree toe cent, the landlord oannot sue the auotion-purobaser foe any rent 
wfaioh aoorned before the date of bis aaotion purchase and the only person liable 
to pay that rent is tbe tenant jadgment-debtor. 9 P.L.T. 248 — 80 I.G. 233. An 
aualion-purobaser of a share in a village is entitled to claim profits Itom the date 
of tbe sale and not only from tbedate when mutation is eSeoted in his name in tha 
village papers. B O.L.J. 31-46 I.O. 240; 33 A. 45; 18 C.W.N. 136; 14 Bom. Ij.R. 10J6. 
Under tbe old Code tbe right to mesne profits aoorued from the date ol oonfitmation. 
33 A. 63 ; 94 A. 476 ; 16 O. 646 ; A.W.N. (1887) 917 ; 7 G.L.J. 1. The purchaser of 
a Zamiodari sold in exeention of a deoree is entitled to all tbe rents aocruing due from 
the date ol his purohaae, and it tbe tenants after having had notice of bis title ohoosa 
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to oontiDue to pay their rents to or for the nse of the former proprietor they do eo at 
their peril and oannot plead euoh payn-'^ntin answer to a sait torrent by the new 
owner. W.R, 1864 Act X Rol. 6 ; 31 O. 383. Under the Old Code, the auotion-purohaser 
was not entitled to the rent aooruing dae>etween the date of ealo and the date of 
oonfirmation Of ealo. 34 A. 476 » 9 I.O. 96 "8 A.Ej.J. 33» 

Accretions to the property after sale. — If there are any aooretlons to the property 
between the date of the Court sale and the date of oonficmation they would become 
the property of the purchaser. 40 C. 89 P.C. An auotion-purchaser of an entire estate 
at a sale for arrears of revenue is entitled to recover all lands included In the taluk at 
the time of its settlement as wsU as all lands which had subsequently accreted thereto 
by alluvion. 8 O.W.N. 676, Ownership of the property passes at the moment the sale 
was knoekad down to him and the judgment-debtor retains no Interest in U which 
could be attached and sold. 66 I.O. 626-38 M.L.J. 441. The title of an auotion- 
pntohaset oannot be defeated by any transfer made by tbe judgment-debtor between 
the date of sale and the date of oon0Emation. 16 O.W.N. 912 — 8 1,0. 667. 

Rights of succoBslve purchasers at Court auotfons. — Under the present Code as 
the property vests in the purchaser from the date of sale, therefore the 
who purobases tbe propetby at Court auotionamrst of all. has a prior title to all ot 
who subsequently purchase the property at a Court auction even though the latt 
obtain 6 t 3 t the oerlifioato of sale. The same is the ease of g . 

sales in execution of mortgage decrees. 33 M. 486 ; 3 64.108; ’ n R* 4B8 ' 

awn. (1887) 367 ; 10 B. 653 ; 11 B. 668 ; 19 A. 188; 36 lO- 8 ; 9 B. 10. 10 B. 46 , 
39 A 168 5 20 0. 36 : 17 B. 376 ; 10 O.W.N. 44. Tbe purchaser who purohasee the 
property first ol ,li is entitlsd tc it. 2 Bom. L.R. SO. It is not an 
sell a certain property in execution of two decrees eepatately at the same time, 
.ulohaeer who purchases firet has a title to the property sold and the second putcha- 
Lc io entitled to a refund ot the purchase money on tbe ground that what was so 
him was not what was advertised lot sale. 3 A. 107. 

The anotlen-pnTehaeer has a right to object to a previon. sale a, being fran- 
dulent. 9 A. 474. 

iDsoWency of judgment-debtor after eale but before coDfirmatlon.— Aooording 

“ t:.,™: " rrrr ..... 

apsinet the judg . ^ persone afieoting the same and oannot 

title and limitation. — Under the old Code the sale was com- 
, r cl Lefitmalion and epplioalion lor possession Is, within 3 years 
rmm that date “under the present Cods the period oommenoss Irom tbs date ol sale. 17 

1.0. 242 = 12 M.L.T. 811; 28 M.D.J. 666. 

^ ^ . * 1 ,- A decree, the eabisfaction of which bae 

Running of n himaolf bidding the full amount of the same at the exe- 

EOBuUed by the deoree- until the ealo is oonfiemed, and the decree-holder is 
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WHKT PASSES AT A COURT SALE.— In determiDing the interest which e 
parohesec in execution sale takes, the following oiroumstancee may »«fially be 
!d in the enquiry and no single oiroamstanoes oan he regarded as 
—(X) The oharaotar ot the debt ; (2) the terms ol the sale oertifloato 7***°^ 
oontmot o( the parties ; (3) the law as understood at the time of the sale . (4) the 
of theauit ; (6) the juagment and the decree : (6) the execution prooeedmga . (7) the 

advertisement for sale ; (8) the adequacy or inadequacy of parohase 
326 PC • 29 C. 813. The test is what the Court intended to sell and what the 

parohasor understood he bought!; the question is one of 

must be determined by the evidence in the parlioulat oase. The evidence about ‘^e fwt 
that how the parties afieoted by the transaction view it is of much importa^e. 33 M. 
aa 490 ; 49 I.O. 399 = 9 P4t. D.J. 795 : 10 M. 941 : 97 M. Wl P-O- : 1933 

N 149 • 17 l A. 11 ; 14 I.O. 77 I 14 I.A. 84 ; 12 I.O. 389. It is only what is attached 

and advertised for sale that passes at a Court sale. 6 W.R. 223. A purchaser under 
an execution ol a daotee-wiU get a good title against all psrsons whom the.suit bmda 


18 O. 161. 

Conflicting deicclptlons of the property sold.— Where in an execution s^a 
there is disorepanoy between the conditions in the notifloation of sale and the oectifi- 
oate of sale of the properly, the oonditions in the notification ate to be taken as of 
superior authority in dealing with the oonfllotione of rights ol innooent third parties 
whose rights are sfieoted by the variation. 1 O.Ii.R. 460. When the language of oon- 
veyanoe is oompteheosive enough to inolude “ not only an estate ot taluka” but also the 
lands appurtenant to it by means of alluvion and the intention to convey aooh land is 
otherwise apparent, the mete mention in the oonveyanoe of the 7amma ol the taluka 
or estate alone and the omiEsion ol that of the alluvial lands oannot be held to exclude 
the latter from the opecatiou ol the oonveyanoe- In suoh a oase the entry of the Jamma 
is merely descriptive. 2 A. 787. If the misdesotiption of the property in the sale 
notifloation goes to the essenoa of the oontraot and materially alters the aubstanoe of 
it, the parohase cannot be enforced upon the pucobaser. But if such misdesotiption 
does not materially alter the substance of the oontraot the remedy which the purchaser 
can claim is adequate compensation and not annulment ol sale. 29 G. 430 ; 29 C. 370 ; 
69 P.R- 1669. When the first purobaser knows that the property sold to him by the 
name of " Joti Jamma ” has no real exieteuoe, a second parohase of the same property 
known by the real name of " Shamilat taluk” baa a preferential tight upon the former. 
7 W.R. 4. When along with the applioattoo for execution of a deoreoi an inventory 
was filed apeeilying the Zamindati to be sold but not a building situate therein held 
that the sale passed the Zamindati only and not the buildiog. 38 A. 69. 

Orops. The ordinary rule is that the tight to the growing otop will pass by a 

sale of the land without express meution. 13 M. 15. The sale of a plot of land will 
pass to the purchaser the crops growing on the land unless they had been exempted 
Item the sale in execution. 73 I.C. 461 = 4 Pat. D T. 318 ; 2 B. 670 ; 13 M. 16 ; 16 O . 


P.Ii.B. 141. 

Buildings erected on land. — The ownership ol the struotures which are erected 
by the proprietor does not pass to the purchaser. Prima facie and in the absence o! any 
thing elee, it is the land or the share in the land which passes at the sale and not the 
Btruotureor bnildings on the land. 1996 0. 97-62 O. 862. A. purohaser must be 
held to have purchased the property eubjeot to the prior sales ot the propatby and the 
equitable intereats created thereby. 10 6. 463 ; 11 B. 688 ; 23 A. 478 , 32 M. 942. 
When along with the application lor exeoution of a deotee an inventory of property 
was filed speoifytng the Zamindati to be sold but not a building eltaate thereon, held 
that the sale passed the Zamindati rights only and not the building. 88 A. 69. In 
execution ol a deotee against a Zamlndar, bis tight, title and interest in the village 
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^ere Bold*' The price fetched wai very inadegaate as compared with the valoe of the 
▼illagea. The property was sabjeot to a lease which expired at the death of the 
Zamiodari* The village belonged to ao impartible estate governed by the law of 
primogenitare ; held that the interest sold was the life interest of the Zamlndar. 33 
hl« 110, The execution purofaaser purchasing the property under attachment takes it 
free from attachment and he gets unreetricted rights of alienation and acquires any 
equity or right to redeem which the judgment-debtor may have had. 44 B. 293. The 
sale of upefwal tnahal in exeoution of a decree cannot oonvey a title to the oontiguoue 
Tcaehar mahal whioh was then under water, whioh was neither attached, nor advertised 
lor sale, the revenue of whioh was not mentioned in the sale certificate. Therefore the 
purofaaser of upertoal Mahal oannot claim the kaehar Mahal when it is left dry, on the 
ground that it is aooretion to hie Mahal. 7 A. 368. 

One of aeveral tenants. sale in exeoutiou of a rent decree against one of 
several tenants oannot afieot the interests of those not made parties. It does not 
afieot either the traneferee of the interest of the jndgment-debtor. 18 O.Ii.J. 371*31 1. 

G. 47. 

Interests of co-sharers. ~Tbe purchaser gets only the interest of the judgment- 
debtor and not that cl his co-sbarers. 3 W.R. 119. 

Rigbti title and Interest of the judgment-debtor. — A purchaser at a sale in 
execution of a decree takes merely the right, title and Interest of the Jndgment- 
debtor and is subject to the eubsieting rights in the land which have been granted or 
created by any former proprietor, 11 M.l.A. 4SS ; SO O. 660 ; 6 B. 193 P.B.: 6 Bom. 
ti.R. 1013 ; 11 B. 688 ; 8 B. 496 ; 8 B. 489 ; 9 B. 10 ; 7 M. 346 ; 31 B. 306 ; 33 B. 
946 ; 39 B. 384 ; 1 H.Ij.R. 126 t 7 B.B.O.A.O. 34 ; 9 B H.O. 304 : 1 B. 681 ; 1 B.D.B. 
104 ; 10 B. 468 ; 9 M. 496 : 9 A. 97 ; 13 A. 38 ; 17 B. 376 ; 143 P.R. 1906 F.B ; 41 I. 
G« 511 i 1893 P.J. 346. When the proprietary rights of a judgment-debtor in a oertaln 
Mauna were eold the pnrcbaeet was entitled to a Mahal which was submerged in the 
river ae well although it was not given in the sale proolamation. 9 A. 136. The auction* 
purohaset oannot question the validity of a certain deed, previously made in favour 
of a third person by the judgment-debtor. 18 W.R. 89. An exeoution eale te the sale 
of the right, title and intereet of the judgment-debtor. 3 W-B. 66 : 8 W.R. 391 ; 3 
Agra 171 ; 7 N.W.P. 388 ; 1 A. 340 P.B.; 17 W.R. 611 ; 32 W.R. 383 ; 16 W.R. 863. 
An auction-putcbaser of the judgment-debtor's right and intereet cannot seek to 
receive wbat hie judgment-debtor oould not have received. 3 Agra 194. Where in 
execution of an ex parte decree obtained by a Zimiadar in a euit against a sold-out 
tenant for arrears of rent, the tenure is sold and purchased by the former, he takes 
nothing b; the purobaee and must give way to the bona fide putobaser. 19 W.R. 198. 
Ad Buotion-purobaeer ol the right end interest of a ryot in bis house in a village oannot 
acquire better title* than can be traneferred by private eale, if according to the village 
ouetom the ryot was not oompetent to alienate the bouse with its site wllbont the 
permieetoD of the landlord. 3 Agra, Ap. Rev. 7. All easements appurtenant to the 
property are conveyed by auction sale in the same manner ae by a private sale. 33 W. 
R. 633. All that is sold in exeoution of a money decree is the right, title and intereet 
of the judgment-debtor. 16 W.R* 119 j 10 I.O. 434*31 Sd.D.I. 660 S 3 ^7.Ri ISO. 
When property is described at the time of the eale as the property of the judgment- 
debtors who ate sued as merely the representatives of a deceased debtor prima /ac*e 
wbat ie sold ie the property of the deceased debtor. 34 ^V.R. 883. An auction sale 
only transfers the right, title and intereet of the judgment-debtor, and a person claim- 
ing Buob property as bis own oan dispute the right ol the parohaser to iotarlere with 
hie poBseseion at any time within 13 years of the oaoucrenoe of the distarbaooe. 13 B. 

H. O. 16. Whore the site and building upon It are sold aepaiately and the land Is Bwt 
pnrobased by the decree-holder he cannot be oonsidered to have pnrohaaed the bonaa 
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-Ceee fcoxa tbe light of tha pncobasec ol the house upoa iti 33 W*B« 309. Whan the 
.tsa/i6-u{«ars of the village gave the tenants reeidiog in that village only a right to sell 
oi moetgage the matexialo of their housea, a parohasee of the house oould not aoqaiie 
a light to ooonpy the house without the permission of the landloid. 10 0>C< 4. Where 
a house is sold without the site on wbioh It stands the putohasei cannot get poeeeaeioo 
of the house without also getting possession of the site. 6 N.Hi.H. 96 <■69 I.O. 600. The 
sale In ezeontion of a deoiae of the lights and inteiest of a Zamindar in a village passes 
also the buildings appueteoant to the Zsmindari rights in the absenoe of evidence that 
they were ezoluded. 4 A. 381 ; 34 A, 316. In a sale in ezeoutlon of a decree 
against the representative of a deceased person the desoription of the property to be sold 
should oontain the name of the defeadant and should say “the right, title and interest 
of the deteodant as representative of the deceased.*' 18 W B 65; 8 B.H.O. A.0> 37* 
The purobaser buys the property with all risks and all defects in the judgment-debtor’s 
title except as provided by rules 91 and 98 of O. 31. 33 A. 355 : 3 O. 806 ; 6 B. 193 ; 
27 A. 537 : 37 O. 364 ; 39 O. 370 ; 99 O. 420. The purohasar In ezeoution is bound by 

estoppel on the same principle which binds the judgment-debtor. 35 C. 877 • 32 0. 
909 ; 9 O. 366 ; 3S B. 311. 

Effect of adJaetmeot.^The adjustmeat between the deoree-holder and the jadg- 
meot-debtor after the sale but before oooCicaiatioD of sale of the property of the judg- 
ment-debtor does not afieot the right of the auotion-putobaser in getting the sale con- 
firmed. 10 liO. 149. When the rights and interests of a judgment-debtor as the 
recorded proprietor of a Governmeot rent roll and revenue paying estate are sold in 
ezeoution, the released rent free lands therein do not pees to the purchaser. 5 W.K. 
170, A sale in ezeoution of a decree for oosts passed againet A personally can lawfully 
pass property belonging to A but it cannot have the efieot of passing the property inheri- 
ted oy A'a oo-heir. 30 W.B. 483. A oollusive transfer by the judgment-debtor does not 
afieot the right of the auction-purchaser, the latter can sue to obtain possession of the 
estate purobased by him. 9 W.R. 631; 3 Agra. IS. The purobaser need not trace 
beck bis title beyond ^ere /aeias, 1 Ind. 7ur. N.S. 869. Where a certain property ia 
sold in ezeoution of decrees against several persons the auotiOQ-purohaeers purchase the 
right of the judgmeat-debtors respectively in their decrees and it is left to them to get 
it decided who is the real owner, 60. P.R. 1876. 

CAVEAT E^PTOR.^Xn India an attachment is made at the risk of the 
attaching oteditoc and be is reapcosible foe any resalts whtoh can be traoed to an un- 
lawful attachment carried out upou applioation made by him. In the case of a sale in 
ezeoution in India, although there is no warranty of the deoree-holder that the property 
does belong to the jadgmeat-debtor, the property is sold as the property of the 
judgment-debtor on a repreaentatioD to the eSect made to the Court by the deoree- 
holder who is taking out ezeoution. A stranger whose property is sold behind his baok 
w'ltbout any authority doee not need to have the sale set aside. When the pnohaser 
ie deprived of the property purobased be ie entitled to recover the purobase money 
from the decree-holder. 14 0.0- 343 — 13 I.C, 803 ; 15 Bom. L R. 41—18 I.C. 381, In 
ealee of immoveable prepeety made by a Civil Court in ezeoution of a decree there is no 
implied warranty by the ezecution creditor who has caused the sale of the title of the 
judgment-debtor. The paiobaser ie bound to satiefy himself of the obaraoter and 
interest of the judgment-debtor in the property before he bids and in oaee it should 
turn out that the judgment-debtor had no interest whatever in the land put up for sale 
the pucohasec has no remedy against the ozeoutiou creditor unless he can establish 
fraud or wilful miseepreseatatiou on the part of that peraon. 4 B.H.C. A.O. 114 ; 9 B. 
S.O. 93 ; 3 B, 258 ; 6 B.H.C. 360. The rule of caveat emptor applies where a party 
purobasea an estate sold in execution after lull notice that a person other than the 
judgment-debtor olaims rights and interests in the property. 9 W.R. 656, When 
a person pnrobased a certain property out ol Court from a debtor and made a gilt of ik 
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to his wife, and aHeiwarde lie putchaBEd the Bame properly in ft morigago decree ol Ihe 
same properly (the motlgage haying been efleoled prior to the«private eale) he wae held 
not entitled to teooyet the purohaee money from the deoree-holder. He took the risk 
of the buyer. 6 N.W.P. 168. The principle of caveat empicr is applioable to Oourt 
eales only to this extent that there is no covenant lor title implied in a Oourt sale. It 
means nothing mote than that the anotion-purohaser takes only. the interoet in the 
property aold which bis judgment-debtor had in law at the time of the sale. The 
scope of the doctrine doea not extend to the ooneequenoes of the defects or irregular- 
ties in the proceeding to the sale which might render it void or voidable. 36 M. ' 196 i 
jg 444 . 141 P.R. 1879. A puiohaeer at a Court eale ol immoveable property beys 
at his own riek and there ie no warranty of title or guarantee that tbe property wHl 
answer the description given nnlese the sale ie vitiated by fraud on the part ol the 
deoree-holder or judgment-debtor. 33 I.O. 1003-9 Bat. I/.T. 169. An auotion- 
parobaeer cannot attack hie own parobase exoept on the .ground that the 3 «d 8 “ 6 nt- 
debtor bad no ealeable interest in ihe property sold. 46 1.0 617-3 Pat I/.J. 616 , 42 
I.C. 463; 74 I.C. 134-1 Pftt.L.B. 73-37 C. 67 ; 46 I.O. 783. A purchaser must 
abide by hie bargain exoept as provided in O. 21. r. 91 or in the ease of Iraud. 63 I.O. 
136-25 0 W.N. 766 ; 4 N.I/.R. 974. The rule of caveat emptor does not apply when 
the auotion.purobaser appliee under O. 31. r. 90 to set aside a sale and proves material 
irregularity with eubstantal injury. 1925 A. 445 — 87 I.C. 378. 

Porohaaer of the undivided share.— Tbe execution purchaser of the interest of 
one oi eeveral joint tenante in a family dwelling house and in certain lands let out in 

service tenure in entitled to joint poaeeseion ol the dwelling bouee with the other 

ehare-holdots and also to a ibsre in the servioe rente. 10 0. 344. A porohaeer of 
tbe undivided share, a part o! whioh was encumbered, must be Pteeumed to have pur- 
obaeed the share which was unincumbered, in the abeenoe ol ° 

oontrarj. 19 A. 463. When a decree is passed againat come ol tbe members ol a 
joint Hindu lamily. a sale ol tbe interest ol 

not give the purchaser a right to receive the poasession ol a definite quantity ol land. 
39 W.R. 314 A person who at a eale in execution of a decree has 

Bham “ a member oi a joint Hindu lamily and eubsequently sued lor and obUmed 
a decree against the other members ol the family lot posseseion ol euoh share m the 

property coneisting ol the joint family dwelling bouse and • 8 W R 

^ ^ ^ ihfl dwellicK hcuse. 9 W.R. 30 i? .o. . a VV,«. 

in actual pOBeession ol iho portion Of me aweiiiDB 

339 ; J3 W.R. 74 ; 10 O. 344. 

decree against a HINDU father. -By the Mitaboehara law a judgment 
against the lather ol the family can be exeoated against the whole ol the joint pto^ 
p!rty in e-ery event but one. when the debt in respect ol which the judgment has been 
obtamed wae a debt incurred lor illegal or immoral purposes. The 
words ■* right, title and interest ’ of tbe judgment-debtor in a sale certificate is 
tent with the sale cl every intercBt which the judgment-debtor might have sold does 

not neoesearily import in such cases that nothing is sold but h.s interest ae a oo-sharet. 
?rcLe I ke This the substance and not the mere. techDicalitiee o the transaction 

.b: r.::.; .b.n p.op.re. is pu. up .os ao.s in exacu.ioo o. a aaorae 

a manager, it may bo inferred that the intentien was to pass the intereet ol all 

against. a m g , i_ nrenertv tbeogb it may be open to other members 

.,.e n.ambe.so..ba.arn.ipJ^.be^prc^ 

Ol the lami y hindina on them that the debt inourced by their father was not 

“b“:r;n-brnr‘ rnr-:r.^rnV.b. .bai. 
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. ^ 1 it denesdt on tbe inteotion to be golbeted Item 

alone ob tbe son e ebeie also aud V ^ ^ Miltakebara 

the eiicuiBBlancBB m each case. * * . ^ bt ol his cwn sell not merely hia 

joint Hindu family the faiber can Hindu family property 

cwD intereet but also tbe intercBt of tbe bods J ^ 49-93 1,0. 873 ; 

provided tbe debt ie ie nothing to 

Sto^ot'y ...a not me.el, tho undivided property ot the futbee vros sold. 14 A. 190. 
Bee alBo Chap. III.—” Decree againet Hindu father.*’ 

PDRCHA8ER IN EXECUTION OF A DECREE AOAINBT A HINDU 
WIDOW.— Tn Older to deleimino tbe txaot interest which paBsee at a ° ® 

of a decree acainet a Hindu widow ot a qualified proprietor eimilarly eituated. the teet 

to L eppnel il letber .be suit in tvb.ob tbe eu.e v.ee lfle'e';ef.he“To!e 

the widow upon a oauee of action pereonal to hereelf, ot one w lo widow 

iuLitance of the property in BUit- When it appears that the decree “^-^t t^e 
ie in respect of the husband's estate and binda the eevetBionary he re. ” 

her tight, title and intereet .in execution tabes tbe ^ G 

D.J. 34C ; 6 O.D.J. 490 I 7 O. 367 ; 11 I. A. 66 ; 9 C.D.R. 360 . 14 I.C. 899 16 C.D. 

J. 433. When a Hindu widow ia loroed by legal necessity to mortgage not only bet 

life intereet but also the estate iteell fora legal neoeesity, the enloroement ®* 
mortgage must be conaidered to be equal legal neceeeity with the mortgage iteelf. 1 
Pat. D.W. 77 — 37 I.O. 403. A purobaae* while a wrong representatWe was on the 
tBootH does oofc bind the leveraioDets of 6hQ widow. 29 1,0. 6 I 62 I.O. 109 » I • • 


930 : 35 I.Oe 13^ ; 38 M. 1076* 

SALE IN MORTGAGE DECREES,— ^ben a moftgage decree holder putchasee 
(be ptoper (7 sold in execution of the mortgage deoreo and the mortgage debt U not 
fully satiefied by euoh eale, the mortgagee ia entitled lo seek out execution lot the 
balanoe ot the deoretal amount against the remaining property coveted by tho meet- 
gago giving credit to tbe mortgage only to the extent of tbe amount ol tbe purobaae 
money. 18 di 31 ; 16 0. 683 ; 16 Ce 132 ; 19 0* 4 ; 4 C.L.J. 246, When the decree 
amount icia mortgage decree is eatisfied by the sale of 33 out ot 34 items tbe laet item 
cannot be eold in execution ot tbe decree, 13 I*C. 130 = 10 M.Lj.T* 340« PucohBEe ot 
(be mortgagoe'd Kighte, by his mortgagee extinguiebes the moxtgaget^e eight to redeem 
and there are no cighta ol tbe latter lelt which oould be eold in execution, 7 O.C. t.»07e 
When property ie purchased at a sale in execution of a money deoxee with a notice that 
another person bad obtained a decree enloroiDg a lien upon it euob a purchaser can- 
not maintaio bis pceseeslcn against another purchaser ot tbe same property in 
execution of the decree enloxcicg tbe hypothecation. 8 A. 647. 


INNOCENT ADCTIOHPURCHASER,— A purcheeer ol certain prepexty fcona /tie 
and lor valuable consideration, belonging to two debtors cannot plead that be got tbe 
rights of both when in fact he purchased tbe property from one of them in whose name 
the property stood. 3 W.R. 17L. A putohaeer ie not ianooeot when the slighteet 
enquiry on hia part would aeoertain the facte oonneotsd with tbe aale held in execution. 
29 A. 63 F.B. When exeoatioo proceedings have been oonoluded apparently with regu^ 
larity and in oonformity with law and (he only defect alleged is that the decree in 
which the execution proosedinge are founded was fraudulent, an innocent purobaaer 
would be protected aod it would be neoeeeary to eetablieb that he was a party to tbe 
fraud or was appraised thereof before be paid bis money, 16 I.C. 611. A purobaeer at an 
execution sale who ie a etranger to the suit is not bound to inquire into its aocuraoy or 
to judge of ite validity and ie juetified in believing that the Court has done all that the 
law requires. 36 B. 337 P.G. ; S8 B. 125. 

50 
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Eqalfclet of the Jad^mdDt'debtov.'— A parohasec afc a eale in ezeontion of a deoiea 
^urohaaes 6be pcoperky subjeok ko all kha eqaitiea againet tha jadgmank*debkoz and oan- 
not take up kbe poaition of bona fide purohaaez foz value wikhoak notloe* 7B I.O. 668. 
Couzta will aa faz as possible peokeok innooaak puzobaaera fzom kbe ooneeqaenoes of 
irzegnlazitlea and defeoks of pzooednze. Bafc pakenk defeoka lot wank of jaziadiokion oan. 
nok be ovezlooked. 18 Li.W. 747. Bona ^de puzobaaera foe valuable oonaiderakion and 
wikhout notice of a eale in ezeoukioo of a deoree are nok in every case proteoked from 
liaving the eale set aside under the law. It musk be decided in eaofa ease in aooordanae 
with the pcinotple of juabioei equity and good!QODBoienoe whether the sale ought ko be set 
aside or nok. 9 W.B. 196; 90 W.R. 190 ; 7 A. 460 ; 17 Q. 414. A bona fide purohaaez who 
ie not the deotee-holder, or a petaon olaiming through him atan execution eale, in exe- 
cution of a valid deoree, acquiree a valid title to the property purobaaed by him and ianot 
aSeoted by the subaeqaent reversal or modifioatioD of (he deoree. 14 O. 16; 10 A. 166 ■ 96 
C. 734 ; 37 0. 107 ; 67 I.O. 694 ; 99 B. 436 ; 3 Ii. 88 ; 64 I-O. 611. It ia only an 

innooenk purohaaez for a valuable ooneideration who ia not a party to any fraud that oan 
claim the benefit of purohaae in irregular ezaoution ptooaedinga. 36 I.O. 681 ; 97 A. 69 
F.B. Bee 37:1.0. 367. Where a ozeditor of the estate ignorant of the true etate of afiaiza, 
BUed the widow in poeaoaaioa and the illegitimate aoo who would have been the legal 
repreeentativea but for a will lefk by the debtor under which other persona were entitled 
to the estate, and obtained a deoree. and in execution the property in posaeseion of the 
widow was purchased by a aktaager. h^ld ia a suit by the legatee that the sale wee 
binding on him. 99 M.Ij.J. 6g9»31 1,0.990. A eale oan be eek aside as againet a 
deoree-holdor-purohaser, but not aganiak bona fide parohasera who were not parties to 
the deoree. 10 A. 166 P.O.; 17. A.W.N. 98 ; 96 0. 734 ; 97 O. 810, Judicial sales 
fraudulently procured will not give a good title to the purobaaer. The burden of 
proving that he aoted in good faith and without notioa of the fraud is in the fieat 
instanoe upon the putobaser. 97 O.^T.N. 687“74 I,C. 976. A bona fide purobaaar is 
entitled to the value of the Improvcmenta bona fide effected by him, when the eale is 
eet aside. 36 M. 194. 

Innocent purohaaer nok knowing the encambranoe, — Where a person purohaaea 
certain immoveable property at a Oourt-sale in execution ol a money deoree in 
igooraaoo of the existence of a mortgage upon the eama and subsequently sella it 
privately ko a third party who also putohasea without knowledge of the existenoe of 
the mortgage, and where the mortgage is afterwards disolosed and the private pntohasee 
ie compelled to pay the amount thereof the latter is nok entitled to claim oompensation 
from the original owner as the purohaaer ol property in a Oourt aale takes it not only 
with all bonofits but subject also to all liabilities. 99 1.0, 399«=»2 Ii.W. 617 ■•31 A. 

683. 

Ealatcnce of a cross decree.— Whsn there is a 6ona fide putohaaac for fair value 
in execution ol a valid deoree tha mere existence ol a cross decree, lor a higher amount 
in the judgment-debtoc’s favour would not in the absence of fraud be sufficient to set 
aside such eale, 14 0. 18 P.C. ; 16 0. 687 ; 76 P.R. 1690 : 36 M. 498 ; 17 M. 60 5 14 C. 
637 ; 19 M. 919 ; 31 B. 497 F.B. ; 31 B. 463 ; 39 B. 88 ; 36 O. 734 J 93 A. 877 : 33 A. 
35 ; -34 A. 931 : 36 B. 843 ; 11 C.W.N. 766; 34 C. 811. 


WHBN THE SALE IS SET ASIDE.— When property is sold in execution of a 
decree and the sale is eet aside by the appellate Court as being kbe property <>1 another 
nersoD the auotion-pucohaser gets no title ko the property by the purchase. 33 W.K. 
463. When a eale in execution of a deoree is set aside no each rights and “ 

left to the putohaBor as can be sold on bis behalf. 6 W.R. 49. An 

property sold in exeontion of a deoree Is not bound to look beyond the decree. ^ 

kherefofe. he parohases the property in execution of a decree wh lob sabscquenkly tu 
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^at to bo invalid be is eaiitled to reoovoB the pusohase money from the peison who 
. got it. A. 869. O. 91, c. 99. 

Heana proflte*'— When a sale io set aside the jadgment-debtor or his representa' 
live is entitled to mesne profits from the date on which he gave notice to the paiohaseB 
■ anbjeot ot conrse to the payment ot compensation for improvements efieoted by him. 

8 P.B. 1868. 

Oompeneation fov Improvementa. — II one enters upon land as a stranger put* 
chaser in execution sale and efieots improvements thereon, he is entitled to oompen* 
satioD therefor upon a reversal of snoh jadgment sale irrespective of any question of 
his bona fldet. But even it the proposition so stated is too broad and good faith must 
be proved on the purchaser’s part in making the improvements, the good faith required 
does not go beyond an honest belief of the purobaser in the validity of his title. 36 
M. 194. Where on sooonnt ot trand and oollusion between the deoree-holder and the 
auotion.purohaser, the execution sale is set aside, the judgment>debtor is entitled to 
compensation instead of mesne profits from the anotion-pnrohaser for the period he 
was in posaession. The Oontt has jurisdiction to order the same under 8. 161, O.P. 
Code <16 C.r^.J. 197, followed): 18 O.W.N. 1399»a9 1.0. 839. When a sale is set 
aside on the ground of want ot notioe under O. 31, r. 33 and it appears that the judg- 
ment debtor was before the Court and his interest is liable to be sold in satistaotlou of 
the decree, the petitioner oan only be permitted to recover possession of the property 
on payment to the purohaser of what he has paid together with interest less any 
amount he may have received for mesne profits. 47 M. 388. 

Refund of revenue paid by pnrohaeev when Che sale Is aet aside, *~The auction- 
purchaser is justified in oonsiclaEing himself that be is the person liable to pay to the 
Government revenue that became due during his auetton-purohase on the principle that 
he became the proprietor from the date ot sale and the duty of paying the revenue 
devolved upon him from that moment and hence the anotion-purobaser has a right to 
sne for the amount eo paid- 51 I.O. 706. 


RETURN OF FOROHASE-HONEy IN CERTAIN OASES.— Where a sale 
of immoveable property is set aside under Order 21, rule 92, 
the purchaser shall be entitled to an order for repayment of 
his purchase-money with or without interest as the Court 
may direct against any person to whom it has been paid. 
(O. 21, r. 93.) 


SQOPB,— Under O. 31, r, 93 an auotioo.purohaser is entitled to recover bis 
putQbaae-money or soma part of it. even when the judgment-debtor had some saleable 
interest in the property sold, 79 P.L.R. 1913—18 I.C. 795 (dieoented from in 62 
P.R 1919 : 33 A. 144). When the judgment-debtor bad a saleable interest and the 
sale was not eet aside the nnotion-pnrohaser has no right to maintain a suit for refund 
of the money. 63 P.R. 1919 ; 61 I.O. 95-33 O.C. 42. An anotlon-purohaser can only 
apply under O. 31, r. 93, alter having the sale set aside under O. 21. r. 92, before con- 
firmation. Be has no subatantive right after the sale is confirmed. 49 1.0.359 — 
(1918) M.W.N. 666 : 43 I.O. 463, When the auotion-aale Is eet aside, the auotion- 

.porobasbE ia entitled to a refund. 41 I.O. 300 ; 37 I.C. 763 J 6 Pat. Ei-T. 769. When 

the judgment-debtor has a saleable interest however small, the purobaser purobaaes at 
bis risk and there is no warranty that the property will answer to the description given 
in It. 38 O. 336 : 17 M. 238 ; 37 M. 191 P.O. ; 3 i.Q. 498 = 10 O.Ii.J. 493 ; 2 A, 838 • 

A, 60 : 9 M. 437 ; 27 A. 687 S 43 P.R. 1896. 
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SALE HOST BE SET ASIDE UNDER R. 92. — Whan a Goarfc in some 
oeedinga between other pactiea baa deoided that the judgment^debtor had no saleable 
interest in the property, the jadgment-oredifcor is not liable to make a refand ot the 
patobaee-money. 16 M. Sol ; 34 B. 631. This tale applies to oaaee when the eale 
is set aside under O. 21, t. 93. 43 P.R. 1896 ; 9 M. 437 ; 8 M. 101. No aotion lies 

against the decree-holder for return of purohaae-money paid at a Oourt-aaotioo in 
execution of money-decree when the purchaser ie evicted by a third patty who euo- 
oeeefully eetablishes his title to the property In a regnlar suit, 53 I.O. 810 — 
16 N.Ii.R. 140. 

APPLIOABILITY. — Sale by a Receiver, — The sale of an iDsolvent’s property by 
a Reoeiver appointed under the O.P. Code ie not.a judioial sale. The ptinoiples applica- 
ble to these sales ace those ot private salss, where the right, title and interest of an 
insolvent in a hoft is sold by a Receiver, the pucohassc was not entitled to reoover the 
purohaee-money from the person to whom it was paid by the Reoeiver. 1 C.P.L.R, 36. 


RETRO8PRB0T1VB EFFECT. — The obange made in O. 31, r. 93 has not a retros- 
pective efleot, and an auotion-purobaeec whose right to obtain the putohase-monoy was 
acauired before the oonaing into force of the new Oodei is not affected and his right is 
not extinguished. 60 O- H6 ; (1930) M.W.N. 736-60 I.O. 66. When an ereoation sale 
was held under the old Oode and it subseqaently turned out that the judgmeot-debtoe 
had no saleable interest in the property the purchaser ie entitled to maintain a suit 
against the deorse-holdec for the recovery of money paid over to him even though the 
noD-existonoe of saleable interest was aeoectained alter the ooming into iotoe ot the 
new Code. 60 I.O. 66- (1930) M.W.N. 736. Alteration in the law is not restcospaotive 
and the auotion-purohaser whoso right to obtain the purohase-meney was acqmred 
before the coming into force of the new Oode is not affected and hie 
guVsbed. 35 M. 419 ; 33 M.L.J. 487 ; 39 M. 803 ; 13 r,.W. 639; 36 C.L.J. 133. 

PARTIES — -The judgment-debtor is a necessary party to the applioation or Wa 
. 0 , ,bou.a b’e bcougb. on tbe ..co.a. 6 M 197 = 7 B. An w.tb- 

ont a notice to tbe indgment debto. ie a nullity. 33 I.O. 935 = 3 L.W. 105. 

THE PUROHiSB MODE? WITH IHTERE8T. ETO.-Tbe pntobaeee when tbe 
eale is eet es.de owing to i.regnUritiee to the “ ^^^Vboirr^ 

holder ia tL°”nter''est'thetLn and aleo the penndega-fee and other 

“pen^ro! the Oourt-eale. 39 M. 803. The 

has largely oootribnted to the loaa he baa eneta.nad. or the eale ie aet a, de for no l a 

the f -V f ‘ gr ‘The'p^r ;:r “fen" oironThrr eila? I- 

t“necrL“ to oompeneation ‘ss "m ‘'V ol 'whon°‘re.lI 

t"";'un‘der‘'o”“ 91 ^t!’ Ol^th! ZVJZ i^^rla^on the pnroheae 

mrney“ also being paid'to the pnrohaeer O. 9 . r. 93 . 59 I O 781 P.a= 

1 ^ T j 141-48 I. A. 34. The claimant ta entitled to the usual 0 “*'® 

f’^P .lnt csran mm. The purchaser should not be charged with 
ea^e. 6 N.W.P. 309. The purohaser must account for the rents and proffts. 

393*; 3 M.I.A. 43 : 14 I.O. 466 ; 19 O.W.N- 1167. 

PERSOH TO WHOM THE MOSEY HM BEES oToode. 

.„o,ndee a deoree.holder who hae obtained -^^ 9 ^ tr;n“ohterVaU ^ -titled 

been 


eive back his pacohaae-monsy from any psrscu ^ 

paid ; consequently a purchaser is entitled as against the shotiff 
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ib& latter bad merely reoelyed as bie proper oommiBaion on the sale which 

r« prope^t’. when the e.Ie ie set aeide. is eniitled to reoovet the pnrohaee-money from 
the deotee-bolder. 14 0.0. 843 I 39 M. 803. 

PERIOD OF LIMITATION.— The period of limitation lor an application for a 
refund ie three yeara from the aoornal of the right under Art. 101, Limitation Act. 

11 A. 379. 

BNFOROBHENT of an order under R. 9a.-When an order ia made 

under this rule it may be exeouted in the manner preaoiibed for the execution of deoreea, 
aee B. 86. 47 I.C. 630- 23 M.L.T, 356. 


REPAYMENT BY THE PDR0HA8ER ON THE SALE BEING CONFIRMED. 
An anotion-purohaaer is bound to telund the purobaae- money which he had taken out 
from the Court on the order of the lower Court, setting aside the sale, being eet aside 
and the sale being confirmed in appeal. 6 Pat, L. W. 132 — 48 I.O. 276. 


SUIT for refund.— U nder B. 316 of the old Code of 1882 the purchaser 
at a sale in execution of a decree was competent to maintain a euit against the dewee- 
holder for reooyety of his purohase-money when the judgment-debtor waa found to have 
had no saleable interest in the property sold. The putohaeer was not restricted to the 
apeoial procedure In the execution department mentioned in B. 316. 40 A. 411 ; 

22 B. 783 ; 37 C. 67 ; 40 M. 1009 5 36 O.L.J. 132 ; 10 C.W.N. 274 ; 6 A. 677 ; 7 C. 
W.N. 106 ; 13 O.W.N. 1080 ; 8 M.Ij.J. 194 ; 114 P.R. 1908 ; 3 A.L.J. 819 ; 6 Ai 
677 fF.B.); 36 B. 99 ; 17 I.O. 437 — 23 487 ; 6 C.W.N. 240 ; 13 A. 383 ; 36 A, 

419 : 96 A. 629 ; 11 M. 269 ; 16 M. 361 ; 43 M.L.J. 487. (The contrary rulinge 

were 13 A. 883 ; 36 A. 419 ; 36 A. 629 ; 17 M. 228). The law Is changed under 

0. 21, t. 93 and the remedy by suit ia no longer available. 89 A. 114 ; 39 M. 603 ; 
40 M. 1009 . 43 A. 60 ; 4C B. 833 ; 36 C.L.J. 132 : 41 I.O. 924 ; 22 O.W.N. 760 ; 64 

1. C. 628 ; 98 O.W.N. 90 } 66 I.O. 230 ; 96 B. 337 ; 3 O. 806 ; 86 A. 599 ; 37 C. 67 1 
36 B. 99 ; 49 I.C. 463 J 62 I.C. 174 ; 61 I.C. 806 — 13 But. L.T. 152 ; 88 I-C. 379 = 
1996 O. 404 ; 17 I.C. 437 = 93 M.L.J. 487 : 46 I.O. 783 = 99 O.W.N. 760. Apart from 
fraud, negligenoe or other breach of trust a purchaser at an auction-sale is not entitled 
to maintain a suit under the present Code for the return of the putohaec-money on 
tbe ground that tbe jodgment-debtor bad no saleable intereat in the property aold. 
49 I.C. 440. The contrary view still ia that the euit is maintainable even after tbe new 
C.P. Code came into force. 37 C. 67 ; 36 B. 99 ; 36 A. 629 ; 36 O.D J. 206 ; 4 Lah. 364. 
A suit for refund lies against tbe judgment-debtor on the ground of fraud or mis-ropre- 
sentation. 94 Bom. L.R. 308 : 39 M. 803 J 39 A. 114 ; 36 B. 99j 46 B. 833 J 3 Pat. L.J. 
616. A purchaser of immoveable property at a Court-auction is entitled to sue to 
recover tbe whole or a portion of his purohase-money on proof that tbe existence of an 
enoumbrance had been concealed from him by the deotee-bolder. Such an action 
however must be for damages on the ground of fraud and must be brought within the 
period of limitation preeortbed by Art, 96 of tbe Limitatiou Aot. 16 I.C. 935. 


LIMITATION FOR SUITS. — Art. 120 governs a suit by an auction-purchaBer in 
Court'sale to raoovec purobaae-mouey paid, from a tbird person wbo attached aome of 
tbe sale proceeds as being tbe property of tbe judgment-debtor. 40 I.C . 187 *, 16 Sd. 
361 ; 36 A. 419. When after an aaotion-sale the judgment-debtor io declared to have no 
saleable interest in tbe property sold, by a decree of Court, period of limitation begioa 
to run from tbe date of such a decree and not from tbe date when tbe putohaeer was 
deprived of tbe poeseesion of property purchased by him. 1926 C. 297 — 30 O.W.N. 79 ; 
46 0. 676. 
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APPBAL.— Aa ocdev for cefaad andee O. 31» t, 98« is nob appaaloblSk 33 I.0« 9S(P 
•mS Im,W, 105. 

KEYIBION.— An ordec oodee O. 31. r. 9Si foe xafand of paeohase^money is liable^ 
to eeviaian uodee 8. 116, O.P* Oode. 33 1.0. 936 ; 9 M, 437, 

REFUND OF PUROH&SE-MONET IN OTHER GABEB.— Wbea a sale had been, 
treated as iooomplete by the Oouct diceotiog a feeeh sale without eetting aside the 
previous one, the putohaser of property in the previous sale whose deposit of a portion 
of the sale peioe bad been withdrawn by the Hazir, for his oommiesioo is entitled to 
the refund of his money, and the Court has authority to direot the Naete to refund it, 
there being no cause of notion against the judgment-debtor. 68 P,B« 1885 ; 183 PiR, 
1683 : 46 P.R, 1886. 

BALE OF A DBOREB.^When in ezeoution of a deoree against a judgment* 
debtor his interest in certain deoree was sold and a portion of the deoree had been 
satisfied by patting the decree-holder judgmoat-debtor in possession of a portion of the 
property, it was held that the aaotion-purohaser got only the unezeonted portion of 
the deoree. 6 O. 343 F.B. 

Eqaltlet against the parebaser.— Whan a deoree is sold in ezeontion ol another 
deoree and the purohaser seeks to exeoate it against the jadgment.defator, it is open to 
the latter to plead that the deoree has been satisfied by him before it was sold althoogh 
eatistaotion was not certified under O. 31, r. 3, 78 1.0. 776, 

Partition decree.'— The auotion-purobaser ol a share in a partition deoree of a 
jadgment-debtor is not entitled to bo placed in eeparate poseession of the portion 
wbiob would have passed into the possession ol the jndgment-debtor if the latter had 
ezeouted the deoree. 37 A. 190. 

When the decree It aatlsfled before sale. — Where a person, stranger to the 
ezeoution ptooeedings purohaees property bona fida at an anotioo-aale held in ezecu* 
tion of a deoree, bis sale cannot be set aeide on the ground that the deoree had been 
satisfied out of Court before the aale took place. 19 B, 463, 

Mortgage deoree. — The purchaser of the right, title and interest of the mortgagee 
in a mortgage deoree ie not entitled to khas possessioD, if before his salt for possession 
the mortgage is redeemed. 37 I.O. 890. 

Sale of a morkgage-deoree. — A pucobaser of a mortgage deoree is the repie* 
eenbativc of the bolder of each a deoree and is entitled to ezeoute the decree in any 
manner lawful (or the holder tbereof irrespeotive of what is conveyed to him by the 
Bale oertifioate. 33 M.E.J. 161 =>13 I.O. 334. The interest of a pneobaser Is oertainly 
more than the ioiioreet of judgment-debtor at a sale iu ezeoutiou of a mortgage deoreor- 
1933 M. l60. The purobaser of a property from the original mortgagor is entitled 
to redeem the property from the sub-mortgagee who purohaaed iu ezeontion of his 
deoree, the property. 6 1.0, 936=*7 M.Ij.T. 191. 

REVERSAL OF THE DEOREE IN EXECUTION OF WHICH THE SALE 
TOOK PL ACE.— A bona fide purobaser who is not the deoree-holder or a person olaiming 
through him at an ezeoutiou sale in ezeoutiou of a valid deoree acquires a valid title to 
the property purchased by him and ie not aflaoted by the eubseguent reversal or modi- 
fioatioo of the deoree. 14 O. 18 ; 10 A. 166 ; 36 O. 734 ; 37 O. 107 ; 67 I.O. 894 ; 
39 B. 436 ; 3 D. 80 *, 64 I.O. 611 ; 37 O. 810 ; 43 B. 336 ; 38 C. 639 ; 38 A. 940 : 1 Pat. 
Li.J. 43. A purchase by a stranger at a sale in ezeontion of an ex parte deoree stands 
good notwitbetandiog that subsequently thereto the deoree is set aside on the ground 
that no summons had in fact been eerved on the defendant. 36 O. 699, When a sale 
in ezeoution of a deoree in force at the time has taken place it oannot be afterwards 
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flat aside as agalnsfc a bona fide paiofaaaee not a party to the decree oa the ground 
that the decree has been set aside by the Ooart of appeals SO d97 i 34 IiOi 

760; 19 M.Ii.T. 99-33 I.Q. 391; 26 B, 648 ; S2 O. 996; 16 O.W.N. 876 ; 

30 Q W.N. 666-81 I.O. 894 ; 10 W.R. 164 ; 1 BX.R. A.O. 184 ; 13 W.R. 608 : 

6 B.H.O. 89 ; 19 W R. 334 ; 6 N.W.P. 391 ; 11 O. 363 : 16 W^R. 366 ; 16 W.R. 373 » 

SO W.R. 130 ; 3 O.Ij.B. 333 F.B, The title of a bona fide purchaser at a sale in execn- 
tioD who was no party to the decree which was valid at the time of the sale is' 
not invalidated by the setting aside of the decree sabseqaently . A.W.N. (1899) ISO.' 

A sale in execution of a decree is not affected by the subsequent reversal thereof. 29 B. 
496. A purchaser is not bound to enquire into the ooEreotaess of the decree under 
which he purchases. 3 C P.Ij.R. 9. If a sale takes place in execution of a decree in 
force and valid at the time of sale, the property thereby sold passes to the purchaser ; 
and if the deoeee is afterwards reversed, it does not afieot the validity of the sale. 7 W. 
R. 313 ; 8 W.R. 300 ; 10 W.R. 154 ; 11 B.Ij.B. A.O. 54 ; 12 W.R. 608 ; 6 N.W.P 391. 
When the laud of the judgment.debtoi is sold in the execution of a decree and on 
appeal the decree is revereed the judgment-debtor is entitled to recover the land itsel^ 
and not merely (he prooeede of tbe sale thereof, 6 M- 106. Under the old Oode, the 
putohasee acquired a title only when the decree under which tbe sale was held waa 
still Bubsistiog at tbe date of ooufiemation of the sale. 99 A. 691. But under the 
preoeut law it vests in tbe purchaser from the date of sale and not date of oonfirma* 

tlOD. 

When tbe decree-holder la the porobaser. — The purchase by a decree-holder of 
immoveable property belonging to the jadgmeat>debtor in execution of an ex parte 
decree becomes ipse facto void when the ex parte deotee ie afterwarde set aside. 3 £j. 
W. 1066 — 31 I.Q. 305. Ooe of several mortgagees brought a suit on the basis of the 
mortgage making the other mottgageee pro lorma defendants and obtained a 
deoeee in hie own name : subsequently the property was put up to sale in execution of 
the decree and was purchased by the decree-holder alone \ held that the equitable 
right of the other mortgagees attached to the purobase-money and not to the property 
purchased. 33 I.O. 171. Wbea tbe sale becomes invalid the purchaser is entitled to 
oompensatioD. Wbeu an auation purobaser who is a stranger enters on tbe land 
purchased in a Oouct-aala and makes permaueot improvement oo tbe laud, he ie entitled 
to oompensatioa OD the reversal of the judgmeot and eale becoming invalid thereby 
irrespective of bis bona /^de. 13 I C. 444 ; 10 A. 166; 26 B. 357 ; 14 C.U.J. SCO. A 
sale can be set aside as agaioet (be decree-holder purohaser but not against bona fide 
purohaaeta who were not parties to the decree, 10 A. 166 P.C. ; 17 A.W.N. 26 ; 36 O, 
734 5 37 C. 810 ; 27 M. 98 ; 30 M. 396 ; 13 M.L.J. 231 ; 6 C. L. J. 92. The putohase 
by tbe decree-holder is subject to tbe hoal result of the litigation between him and his 
judgment. debtor, though io tbe oase of a etrangeE pucobasec, the eubsequeot 
modieoation of tbe decree doee not afieot his righta. 27 M. 98 ; 27 O, 810. A 
purohaser at a Court sale who ie not a patty to tbe suit is not bound to go beyond 
the decree and tbe order for sale, and if he purobases bona nde in the sale under the 
decree which was then valid and io force, hie title will not be defeated by the mere fact 
that tbe decree is invalid on account of a trost estate having made liable for (be petsonaf 
debt of a legatee. 36 I.O. 369= (1914) M.W.N. 93 ; 99 B. 436 ; 30 M. 296 ; 10 A. 66. A 
judgment prononnoed by a Court upon ao ertoneoue view of the law and subject there- 
lore to the reversal by au appellate tribunal, is treated as valid for all purposes of 
proteottoo or jueti&cation to the party acting under it before reversal and the same rule 
applies when the judgment is vacated lor irregularity or the like reason not attributable 
or chargeable to tbe purohaser for which he is not to blame. 30 O.W.N, 819=36 I.C, 
339. When a decree is passed against a defendant in a civil suit and hie property is 
put up for eale in execution prooeedings, and be does not ask lot a stay of execution 
tbe purchaser at the execution eale acquires a good tide although it may happen that 
eventually the decree agains \ the defendant ie set aside on appeal, There ia a very great 
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au«no«oa ...es in TZ 

may still hold good. 4 0. 143 P.B. 

i>iT»nH»qFR FROM AN AU CTiOH-PU ROH 13E R .— A pucohaaee fcomadeoras- 

holderaaotioo^parohaaarjo^areoa^on th“ 

trjir- p777rr,7a.c.e...o.aeO ..nno. .. 

the exeoatien Court iu which the exeout.ou e»la ‘= ,„„h proceed- 

!etaad ol the price paid by him with iotereat from b.s vendor. 41 I.C. 

694. 

POBSESaiON AND TITLE ^OOTlOr.-^OKC^^ 

under a defective the time allowed to eet aaide the 

the defect ia diaooveted. and if not o g poaBeaaion hie title would 

;ror7 r ‘^roCr Thor^r^o rur-^e.on* iu PO.eeeeiou. dd B. nea. 

POR0H&3BR UNDER THE f 

Z.%mindaEi village waa mortgaged and broug beoomo by the parohaeo 

mortgage and the mortg^eebeoame t^epu^h^^^.^^^ .ecogniaed by the Government 

a Zamindat under the above Aot g obtain e separate asaessmant and 

or the Oolleotor as a Zimindar and he did ^XV of 1002. 6 M. 146 

registration of the village *ho attachment of a tenaot’a interest 

- ^d^r 7:7^ 

“7pu\rclr^rsr7*he7l he eaoi. 0 . .o the creditor. o»o=huccu.. 8 M. 8V3 
< followed in 16 M. 4791. 

POROH^SEK O. A NOB-TK^HBPBRABhE 

debtor owned o aon-tr.nctcroble hovinl l7l knowledge cf the eieoution 

decree egeinet hint the i“«8““°‘-^7r7e die wee not competent to reelet the 
proooedinge ond not beving f . O W N 9?d (« O. 737, lollowed). 

7tohaeer alter ooDficmetlon of sale. 9 O.W.N. 873 t 

PUaCH.8E O. A TBNOKE.-The eaieo.a^teo^mdocen^^^^ 

there is a tranemisBion and power to annnl inoumbranoea 

36C.L..392»69X.C.12C. 

execution OF A landlord may 

judgment-debtor in exeoation ol a ten ^ ^ ^ j, 708 = 24 I.C. 359, When a leeaea 

iae^he entire tenancy to "tie. to a third peraoo. but after the transfer the 

of a transferable tenure sold eubsequently the landlord 

uame of the lessee remained as regie «sd t-- . f 

p^rTliLrrdirnen d=or%he sale of the tenure .. that ths 
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might be exeonted agaiost the tennze aUhongh It wae in the kcanstetee’a poseesaion 
betoze it was paased, it not appearing that the Zamindac had knowledge of the tranates 
before the date of the deoree. 3 0*Xj B. 146. 

8ALB Hi BBSaUTlON OF A FR&ODULBNT DB0REB.*~When a purohaeez at 
the exeontion aala bringa a anit for poBBeaaion, the jndgment-debtor ean zeaiat the anit 
on the ground that the decree in exeoution of whioh the plaintifi beoame the parohaaer 
waa fraudulent and that the deore6*bolder bimaelt purohaaed the property. The 
Court is bound to go into theee queetiona in snob a suit. 34 1.3. 897. 911. 

POSCHABBR AHD RIOHT OF PRE-EMPTION. — A sale in exeoution of a deoree 
is not liable to pre-emption. 903 P.Cj.R. 1910 8 I.O. 777 ; Punjab Pre-emption Aot. 
The right of pre-emption of an otti mortgagee does not arise in the oaae of involuntary 
Bales unleee the statute under whioh the aale takes place providaa for the exeroiee of 
such a right. The statutory proviaiona of O.P. Code aa to sales in exeoution of deotees 
are inoonaistent with the oUidae's right of pre-emption (under the Madras Ziaw of 
Pre-emption) against a purchaser in Court auotion. 41 M. 689 F.B. (13 A. 991, 
followed). 

PURCHASERS UNDER INVALID SALES.— A purohase by a stranger without 
notice of the fact that the amount realised by previous aale of other lota of the property 
attached waa more than anffioieut to eatisty the deoree in execution is invalid. 45 I.O. 
699. 

THE SALE OP MOVEABLE PROPERTY OF A THIRD PERSON IS NOT A 
MERE IRRBQULARITY and the owner is entitled to eue for its restitution, or tor 
damages. 6 H.W.P. 63 ; 9 W.R. 118 ; 14 W.B. 190. 

FUROHABER OF THE PROPERTY OF A STRANGER,— When property of a 
stranger is attached and bis objeotiou under O. 21, r. 68, is rejeoted on the ground that 
it was preferred ou a day fixed foe the sale and the property was sold, the owner is 
entitled to follow the property In the bauds of the auotion-purohaeer aud to reooyer 
either the property or its value. A-W.H. (1893) 198. 

Difference between attachment and aale in the case of a stranger's property.— 
The attaobment gives the oceditor only oertain rights ; the title to the property only 
oontiDuea in the owner and will so coutinue even if bis objeotiou to the attaobment 
be disallowed. The sale paaeee tbe title. It afieota the owner’s title differently and 
to a greater degree than an attaobment. (1911) 3 M.W.H. 631. 

RIGHTS AGAINST HEIRS AND REPRESENTATIVES.- In a oase where the 
right of iuberitanoe really vasts, tbe purchaser of the rights of a deceased judgment- 
debtor does not acquire tbe entire estate, but acquires it subject to all legal aud equit- 
able rights of iuherttance. 14 W.R. 448 ; 4 O. 142 F.B. ; 90 B. 338. 

PUROHASERB IN EXECUTION OF A MONEY DECREE AND A MORTGAGE. 
DECREE* — Where in exeoatiou of a money deoree a person purohaaed oertain pro- 
perties, and it was fouud that the sale was held after the passing of a mortgage deoree 
bat before (.be eale of the property in exeontion thereof, held that be was bound by 
tbo subsequent sals of tbe property in ezaoutioa of the mortgage deoree. 42 I.O. 434. 
Tbe pueofaaaer of a certain property in execution of a money decree cannot resist a sale 
of the same property in execution of a prior existing mortgage deoree. Tbe faot that 
tbe mortgage-deoree was teaated as a money deoree at the time of his purobsee and it 
was amended only after the purohase so as to be a mortgage deoree oaunot be a valid 
ground for bis resietanoe. At the time of his purohase the lien under tbe mortgage 

61 
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bond it nofe aodoE the deorea was sabaisting aad he oonld onl? take the property with 
the oharge opoa it. A.W.N. <1883) 67« 

HORTGAGBB PUROHaSER AND POROHASER IN EXECUTION OF A 
REVENUE OBORRB.— Where ia ezeoafcion of a mortgage deoree the mortgagee 
himaelf purobaeed the property and obtaiaed formal pOBBeaaion and before that eait 
was brought the property was eold at a sale for arrears of revenae to another person 
Bubjeot to the mortgage, it waa held in a suit for poaBeasion by the mortgagee parohaaar 
that he waa not entitled to a decree for poaaeaaion bat waa entitled to have the mort- 
gaged property pat up for aale if the other parohaser failed to redeemi 86 I.O. 639™ 
1 Pat. Zj.J- 133* A parohaeed a holding in ezeoation of a deoree on a mortgage held 
by him againat the admitted tenant. 6 aubsequently pnrohaeed the aame holding in 
ezeoation of a deoree for rent held by a oo-eharer landlord, field that the title of A 
waa anpetior to that of B who aa purchaser at sale in ezeoation of a deoree for rent by 
a oo-ahater landlord waa in the aame position aa a putohaeat at a aate in ezeontion of 
money decree, that the qneation of the tranaferability of the holding oould not be 
zaieed at the inetanoe of B who waa the repreaentative in interest of the tenant and 
waa bound by the aame estoppel as the judgment-debtor whose right, title and interest 
had been putohaaed by him. 16 I.Q. 718. When a aale in ezeoation of a rent decree 
takes plaoe prior to the aale of the same in reapeot of a mostgage deoree. the former 
porohaaer haa a prior right to the latter. 21 I.O, 126, 

FUROHABERS in execution of two MORTGAGE DEOREBS.— Of two 

purohaeara purohaaing the aame property eold aimnltaneonely in ezeoation of two 
mortgage deoreea, the one who parohaaea in ezeoation of the deoree enfotoiog the earlier 
mortgage baa a prior tight to poBaeaaioa over the other, 2 A. 698. 


PUR0HA8BR IN EXECUTION OF A HORTOAGB DECREE. AND A MORT- 
GAGEE BY A CONDITIONAL BALE. — When property waa sold nnder a mortgage 
deoree the tight of the porohaaer prevailed over that of a mortgagee by conditional aale 
whose mortgage was ezeouted only after the simple mortgagee had obtained t^ 
though before the aotaal sale of the property under the deoree. 6 W.R. 67 ; 10 W.R. 16. 


ADVERSE POaSEaaiON AGAINBT THE PURCHASER.— A person putohaaed 
a part of a mortgaged property from the mortgagor during the pendency of a amt by 
the mortgagee to eofotoe his mortgage which waa a aimple one. Snbaequently the 

mortgagaegota deoree foe sale and in «aoation of it himaelf parohaaed the property 
rnd ioatituUd a aoit lor poaaeaaion againat the pnrohaaer ; held that the parohaser was 

B repreaentative of the mortgagor and aa each waa ^ 

DoaaeaaioQ against the plaintifl. 33 1.0.667. Auotion-purohaaer stands in the shoes 
of the judgment-dabtor. A plea of limitation that would be good againat the jcdgment- 
debtor is good also againat the parobaaor. 6 B.H.O.A.C. 220. 


ftUIT BY THE AUCTION-PURCHASER FOR POSBBBSION— PatUea. A 

is not . naoess... ...i. .o . sui^., an 

‘rin’a snu‘L“a molars in Ihth'.be ae^ee p.oviaes .or tha sale o. .ba 

Erf i. rr 

parohaser in execution. 17M, 17. 

POROHiSBR OP 3H4RB9 OF E48T 
hongh the a.sl ol ssUlsmanl undo, wb.oh tba Ao. 
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deolaced that the company ehonld be regnlated. gave to the Board ot Direotoca a 
power of approval or disapproval of ioteoding abare-holders, they had no option ae 
registering a share-holder who parohased oharea in ezeoatlon and that they were alao 
bonnd to grant him ander ithe oiroametanoes a new share certifioates* 1 lad. Jar. 
N.B. 96B. 

BIQHT OF THB PDROHhSBR TO OBTAIN A 80QGB3SI0N OBRTIFIO&TB. 
—A parohaser of a debt due to theijadgment-debtor in ezeoution ot a decree against 
the latter is entitled to the snoosBaion oertificate ander the Aot, he being a parohaees 
at the oourt-sale ot part of the effects ot the deoeaaed creditor (jadgment^debtor). 19 

B. 315. 


PUROHiSER OF A DEBT DUB FROM AN INSOLVENT. parohaser ot a 
jadgment-debt from an inaolvent’s oraditor is entitled to have hie name entered in the 
eobedule of the oreditors ot the insolvent. 16 M.D.T. 68>"33 1,0. 816< 


8BQT10N 93. T,P. AOT AND THB PURCHASER. — A person who steps in by 
operation ot law fa.p. aaotion* parohaser at a Ooarb-aale and not by an aot of the owner) 
is not a aabsequent transferee within the meaning ot 8, 63. T«P» Aot. 39 B. 607. 

APPLIOABILITV OF RULES RBLATINQ TO SALES, -^The tales of G.P. Code 
relating to the sales in ezeoation ot deorees do not apply to prooeedinga under 8. 18 
(3> and (4) of the Provincial Insolvency Aot. (1918) M.W.N. 479. 


EFFECT OF SEXTINO ABIDE A SALE ON OTHER ATTAOHHBNTS OP 
THB SAME PROPERTY, -—When there are eevaral attaobmeats of the same property 
under several deoceee and a sale in reepeot of one decree is set aside ondei O. 31, r. 89, 
it does not pat an end to other attaohments* 13 331. 



CHAPTEB IX. 


QUESTIONS TO BE DETERMINED BY COURTS 

EXECUTING DEGREES. 

(1) All questions arising between the parties to th& 
suit in which the decree was passed, or their representatives 
and relating to the execution, discharge or satisfaction of 
the decree shall be determined by the Court executing the 
decree, and not by a separate suit. 

(2) The Court may subject to any objection as to 
limitation or jurisdiction treat a proceeding under this sec- 
tion as a suit, or a suit as a proceeding and may if neces- 
sary order payment of any additional Court-fees. 

(3) Where a question arises as to whether any 
person is or is not the representative of a party, such 
question shall, for the purposes of this section, be deter- 
mined by the Court. 


Expla?iation — For the purposes of this section, a 
plaintiff whose suit has been dismissed, and a defendant 
against whom a suit has been dismissed, are parties to the 

suit. (S. 47.) 


LBQ&L changes,— ( 1) “ The oommittee have omiUod aab-olanaea (a) and (6) ol 
B 244 of the old Oodo beoauae they are ol opinion that a queation tegacding the amount 
ol any meane profita or interest should be determined by the decree and not in execu- 
tion It will then be poaaible to execoise an efieobive control over the action taken by 
Subordinate Courte in dealing with euoh mattere. •' (2) The words or the stay o£ exe- 
cution thereof ” after the words “ exooution, dieoharge. or aaturaotion ol the decree 
have beeu omitted. See infra. (3) Bub-olauee (3) ia new. It gives Isgialative raoogoition 
to the praotioa of the Courts under the old Code. (4) “ The committee have redrafted 
«»b-olau 3 a (8> and made it oompulaory on the Court to determine questiona arising ae 
to the repreaentativea ol the patbiea. It ia inexpedient that separate euita ehould be 
inatitubed Cor the deoieion ol euoh questions. Tbe delay and expenaea jnvojved are 
often vary great and roault in the needleaa protraction of litigation. (6| The oxpla 
nation to^the aeotion ie intended to put an end to a oonaiot ol deoiaione. See Report 

ot the Sub committee. 

obJBOT of the section.— T he object ol the aeotion ia to provide a cheap and 

expeditioue remedy by empowering the Court exeoutiog t^bVing” 

ouoatione arising in execution prooeedinga without requiring the parties . 

eoparate suit in respeot of every question that may atlae between them i 
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,ro«eaiBg», 19 O. 683 P.O. : 80 I.O. 49-90 N.r..B. 93 : 17 O. 769 ; 30 M.L.J. 938 PjO. 
This BBotion obeokB needleaB litiRation by meaiiB of aepatake suits. 11 B.D.R. liS* Thw 
Beotioois liberally oonatruea in order to avoid maltiplioity of suite. 9 968. 

Sub-a. (3) was mfeended to obviate the iDjuatioe caused by a mistake m tna 
iaitiation ol prooesdingB. aud to enable a court to treat a BUibas an application and viee 
versa It does not enable one proceeding to be treated both as a suit and as an appli- 
cation. 1 U.W. 443-34 1.0. 484. A. party afraid ol execution proceedings cannot 
obtain reliefs by a separate suit. 8 P.R. 1903 ; 14 P.R. 1886. 

SCOPE The widest and most liberal, oonstruotion should be placed on the 
eeobion. 34 C. 672 P.B. ; 33 A. 361 ; 7 A. 73 ; 33 C. 867 ; 17 C. 711 P.B. ; 20 W.R. 163 1 
9 C.L.J. 359; 30 M.Ij.J. 238 P.O. ; 20 N.L.R- 90-83 I.O. 1031; 30 W.R. 163. 
To admit an application andet this section, the daoree must be capable ol execution 
aod muet be still in oonrse ol execution. 10 I.C. 991. This section does not apply when 
thiEd ate oonoetned. Q9 I.O. 976 { 1 Ij* Ij.J. 330 ; 16 M# 336 ; 33 A. 346i b 

relates not only to prooeedinge instituted by the deorea-holdet, but also to appli- 
cations made by the judgment-debtor. 33 M. 377. The eSeot ol the section is to debar 
a euit in the oiroumstanoes mentioned in the section. 1 I.O. 193. But it is no bar 

to a defendant setting up by way ol defence, a matter relating to the execution 

ol the decree, though il be were the plaintiff, he would be debarred from suing 
on tba ground that the plea oauld not be gone into in exeoutioa. 41 M.B.J. 

36l=-(199l) M.W.N. 636 ; 1923 0. 311; 36 C. 946. This seotion does not 

apply to set aside a decree aod sale tbereuader on tba ground of fraud. 34 I.O. 601 — 
37 M.B.J. 100 P.O. ; (1914) M.W.N. 636 P.O. The seotion bare a suit brought for the 
detetmioalion ol certain queetione relating to ezeoution dtecbarge, or satisfaction of 
the deoree. 1 I.O. 193 - 19 M.Xi. J. 1 ; (1913) M.W.N. 166. 

Maltefs arising subsequent to the passing of the deoree —Queation relating to 
• the execution of a deoree aod arising between the parties to a suit in which the deoree was 
passed, or their repreaaotatives, must be such as have reference to matters arising sub- 
erquent to the passing of the deoree* 67 I.O. 753 — 4 U.P.Ij.R. (B.) 93. 

& claim by a stranger.— A person whose claim has been upheld in execution 
proceedings ia not a party to the suit in which tba execution proceedings took place 
and has no right to invoke the aid of this section as a bat to the plaintiff’s claim. 10 
M.L.T. 261. A enit by a etcaoger ie not barred under this seotion. (1919) Pat, 
466 — 53 I.O. 20. 

Represeiikativea of the parties.— A suit relating to execution is barred as be- 
tween tba representatives of the deoree-bolder and the jadgmeot-debtor. 1923 N* 
189-68 1.0. 693. 

APPLICABILITY. —B. 47 has never been in force in the Agency tracts. 36 M. 
126 1 10 M.L.T. 361. See also 30 M. 380. 

S. 47 is not applicable to foregin Court decrees. (1913) M.W.N. 606 — 20 I.O. 

704. 

It does not apply to ptooeedinga before Revenue Oonrta under N.W.P. Act, XII 
cf 1881. 26 A. 149. nor to prooeedioga under Aot X of 1859. 15 C, 179 ; 13 W.R 

34 ; 7 I.C. 387. 

Public Demands Recovery Aot (1 of 1899 ).— a suit lies to aot aside a sale undec 
the Aot on the ground ol (rand. 32 C. 1130 ; 28 O. 613 ; 39 G. 94 : 6 O. W.N, €30 ; 6 O. 
W.N. 331 : (contra in 34 O. 787 ; 32 0*691 ; 3 C.L.J.501). An ezeonting Oourt oannob 
try the validity of a certifioate granted under the Aot by the revenue authoeitiee on tha 
ground of its being made without iuciadiotion. 10 1.0. 532 — 14 C.Li.J. 83. 



^06 THB I/AW OF BZ&ODTIOM OF DEOBBE8 fOH. IS 

deoreefti^A]! guoefciona as lo the peopiiety of the execution ol a rent deoree 
fcy eale and as to the eappressioD of the sale pioolamation ate under Si 47. 19 0. 341 t 

C. 769. 

The pueohaset of a non*tranuferable oooapattoy holding from whom the landlord 
lias aooepted rent for a long period as marfatdar can under B. 47, tahe objeotion to 
execution ptooeedings against the original tenant in respeot ol his holding. 64 I 0. 
194 (O.). 

Deccan Agrlcnlturleta Relief Act.— An order passed in execution ptooeedings 
refusing to appoint the Oolleotor under 6. 39 of the above Aot falle under B» 47 and is 
appealable. 16 S.I/.B. 47»6d I.O. 310. 

M.W.P. Rent Aot. — Any question as to the liability of land to sale under B< 9 of 
the Aot falls under 8. 47. 6 A. 393 ; 6 A. 448 ; 34 O. 365 1 37 O. 416 ; 97 O. 167 ; 36 

O. 797 ; 9 C.W.N. 979 ; 34 O. 199. 

A question whether the judgment*debtoi Is entitled to a non'saleable tenure falls 
within 8. 47* 8 A. 146. F.B. 

T.P> Aot.*~A sale in oontraveotion of 8. 99 of the Aot may be eet aside nnder 
B. 47. 85 O. 61 : 98 A. 681 : 8 0.0. 397 1 31 B. 469 ; 10 O.F.I/.R. 31 ; SO M. 813. 

Oolleotor’a orders,— The order of a Oolleotor setting aside a eale as void ab initio 
Id a peooeediog under the H.W.P. Tenaooy Aot (II of 1901) mnet be ooosideied as 
passed under 8. 47 and is appealable to the Diatriot Judge. 9 A.Ii.J. 180. 


QUESTIONS ARISING BETWEEN THB PARTIES TO THE SUIT OR THEIR 
REPRESENTATIVES.— Ad applioatiou oognizftble under this sootion must be one be- 
tween the pacties, i.e., between the parties arrayed against eaob other as deoeee-bolder 
and judgment'debtor or their representatives. 7 A. 681; 99 A. 907 ; 6 A. 19. It does 
not apply to a ooutrovocsy of two judgment-debtor inter ae, beoause suoh a dispute does 
not relate to the execution, disohatge or eatiefaotion of the deoree. 99 A. 907 ; 31 M. 
Ii.J. 44 = 36 1 O. 179 ; 18 I.O. 319 ; 44 O. 698 ; 30 M. 72. So tbie seokion does not 
apply to a euit lot contribution brought against a joint jadgment debtor by the other 
debtor who was oompelled to satiety the deoree in full. 18 A. 106 : 31 M.Ei.J. 44, 
But oo-defendants whose interests ate opposed to eaob other as regards the order pass- 
ed and the properties oonoerned are parties under the seotioo. 19 I.O. 448 = 94 M.D.J. 
437. A deoision of the .executing Court as to the order in which the ptopertiee 
of several defendants are to be sold is appealable under this seotlou. 46 M.Ii.J, 
478. This section does not apply when the question oonoerns two rival deoree* 
holders. 11 O.W.N, 433 : 9 W.R- Mis, 49 ; 9 W.B, 993 ; 8 M. 494 ; 6 O. 699 ; 
39 M. 183; 70 I.O. 399 ; 97 A.W.N. 901; 1923 A. 673 = 74 I O. 361, The 
questions ol the equities between the judgment-debtors as to who will be entitled 
to delivery ol the property even though the deposit is by one only are not triable 
by the executing Court. 18 I.O. 312. This seotioo does not apply to a question 
between a party and bis representative. 96 B. 631 ; 11 B.I/.B. 74=43 I.O. 165, 
h O li.J. 661 = 48 I.C- 39: 70 I.O, 329. This seokion does not apply to a queskion 
between the judgment-debtor and the Buotion-purohaser. A deoision on a question 
b^reen them is not appealable. 61 I.O. 961=13 L.W. 16:78 I.O. 666. This 
eeolion does not apply to a question between the representatives of a patty alter 
tha satisfaotioa ol .ha daaraa. 1 S.L.R. 172 : 36 O. 19. Whara ana al 
.he two plaintiffs ales the dispute between the autviving plaintiff and a th r 
wersan. aaah of whom alaima to be the legal taprasantativa of the daaaa.ad plaintifl la 
Lt a diapnta between the pa.tiaa to the auft and acnaaguenlly 

.«naol th.m in place ol the deaeased plaintifl io not appealable oithor nnder B. 10. 

o. 48 o, the O. P. Oodo. 90 I.O. B98-16 0.0. 360. Rival 

.dared as partiae to the ooit. 69 I.O. 980. Where eovoral deoreo-holdera egainst 
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same indgment-debtot apply Joe eatlBlaotion o* theiE deoreea oat of the same fond, any 
one of them is entitled to ehow that hie rival’s decree ia a fraaduleot oe a eham one. 
but it ia not open to him to do so in exeoatlon ptooeedinga. 38 M. 321. An applto^ 
tion by the deotee-holdet to dismiaa hie execution oaee doea not fall under 8. 47 
and an order thereon, rejecting it is not appealable. 67 I.O. 396. 

** aeiaing ” means directly arising between the parties to the enit. 7 A. 170 h .«• 

In execution cl a decree against one o! the oo-ownera, hie Interest was pnrohaaed by the 
deoree.holder, and the plaintifl hie aeBignee inatituted a suit for partition making the 
indgment-debtot and the other oo-owners parties ; held that aa the judgment-debtor 
was only a formal party, the anbatantial defendants being strangers, the suit was not one 
between the parties to the suit within the meaning of S. 47, 39 M, 394 ; 38 M.Ii.J. 649 
— 891.0. 976. A oontroyerey between a uaufruoluary mortgagee and a siinple mortgagee 
BB to tbeir reapeotive rights nnder their mortgages during the execution ol a decree 
against a tenant (or arrears of rent is not one between parties to the enit o* their repre- 
aentatiyes. 63 I.O. 980 — 96 C.Xj.J. 416, A diepute between an assignee (tom the 
deotee-holder and a person having a charge over the decree is one between peraons who 
occupy eubstantially the poaition of a deotee-holder and the order paeaed relating to 
anob dispute ia not appealable under B. 47, O.P» Code. 1936 M. 691—93 I.O. 649. 

Additional Parties.— A suit by the repreaentative of the decree-holder auotion- 
puEohaset of the joint Hindu lamily property against the judgment-debtor and hia aona 
(who were no parties to the suit) is maintainable. 26 Bom. Ii.R, 494 — 73 I.O. 403. 

PARTIES TO THE SUIT. — Exonerated and dlaobarged parties. — The expla- 
nation makes it cleat that a defendant against whom a auib ia dismisaed ia a patty to 
the suit. 73 1 , 0 . 419-36 Bom. Ii.R. 440; 47 I.G. 864-78 I.O. 936-1924 A. 313. A 
party against whom a olaim ia abandoned ia not a party to the enit. 17 M.Ii.J. 416. 
An exonerated person ia nob a party to the suit, 10 W.R. 191 ; 40 M. 964 ; 4l M. 
418 P.B. Henoe if his objection under O. 31, t. 100 fails he can bring a regular ault. 
16 N.ii.R. 146 — 63 I.O. 736. When a party has been properly impleaded as one of the 
defeudants in a suit and the ease against him would have prooeeded to judgment but 
lor the fact that the plaintifl eleoted to abandon a part of hie olaim, and the auit was 
in oonaEquenoe diemiesed against this delendant, he is oonaidetod ae a defendant against 
whom a euit is diemiBsed within the meaning of 8. 47. 41 M. 418 P.B. A defendant 

whose name appears in the deoree without having been previously atruok ofi from 
the record ia a party notwithataodiog the fact that be has been exonerated by 
the decree passed by the Court without an adjudioation on the oontroveraial 
question between him and the plaintifl. 93 M.D.T. 906—46 I.O. 671. When A 
waa impleaded aa one of the dofendanta in a suit for the teoovery of a sum o* 
money, bat hie name was removed from the array of defendants and a deoree 
was psBsed against his father B, but the deoree stated that A waa exempted 
and was to have bis own ooata, A was held not to be a party to the suit, 53 I.G. 187. 
Exoneration from the enit may be due to various oausea and the question wbelber a party 
remains on record for the purposes of 8. 47 in spite of snob exoneration will depend on 
the nature and scope of the order having regard to the pleadinga, and the reason which 
led to enoh exoneration. Wbere a party to a mortgage aoit ta exonerated on the ground 
that he sets np a title adverse both to the mortgagor and the mortgagee, he doea not 
remain a party to the anit. 40 M. 964; IS N.Ij.R. 146 — 69 I.O. 7 36. 4 person who 

ie exempted from the operation of the deoree bat ia ordered to pay oosta by tbe appel- 
late oourt ia a party to the enit. 8 W.R. 114. A defendant against whom the 
claim ia not diesmisaed, bat whose name ie etruok ofi from the record at the instanoe 
of the plaintifl ia not a patty to the anit. 80 I.O. 470. A person againet 
whom a deoree ia pasaad in a repreaentative oapaoity is a party to tbe suit. 88 I.O- 
649, Tbe words " parties or their representative apply only to de facto parkiea oe 
their representativeB admitted as sooh on tbe reoord to be parties or repreaentativeet 



408 


THE IiAW OF EXEGUTION OF OBOBBBS 


[oh. IX 


97 P.H. 1667 ; 17 O. 769 : 14 M.Ij.J. 78 ; 13 O.W.H. 1162. A person who is joined as 
a defendant as heir to the daoeased against whose estate the deozee is claimed and 
against whom the aait is dismissed is a party to the salt. 25 P.D R. 1916"*28 
l.C. 14. Where the name of the defendant was etruok oS by the ooneent of the 
plaintiS but his name was retained in the oause title in the decree finally drawn 
up. he was considered as a party to the suit nnder 8. 47. 94 10. 128s9l93S 
M. 667. The mere exoneration of a party does not have the resnlt of making him cease 
to be a party. The ohief question is whether bis name te struck ofi from the record 
or not. 1926 M. 484^(1926} M.W.N. 251 ; 23 M. 361 F.B. But see 40 M. 964. 
A party who is pat on the record whether rightly or wrongly ie a party to the enit. 2 
O.Ij K. 645 ; 13 A. 290, contra in 8 O 402. A person who intervenes in a salt, with- 
draws bis delenoe but remains a party on the record ie a party to the enit. 27 O. 242 ; 
17 M. 316. One of the parties to the suit which has been oompromised against bis 


consent ie a party to the suit and oan otaallenge the deoree in executioa. 8 M. 473 ; SO 
M. 72 ; 17 B. 49 : 10 W.R. 191. A person who was a party to the origloal suit, though 
not to the appeal is a patty. 17 B. 49. An interveoor against whom no 'order was 
passed is not a party to the salt. 23 A. 346. A defendant who took no icterest in the 
snit and neither put in a written statemsott nor appeared at any stage of the litigation 
is nevertheless a party to the suit and it be were wrongly ousted from certain property 
bis proper remedy is by way of application to the executing Oourt. 1 L.L.J. 980. 
A Oollaotor seeking Oourt-tees in a pauper suit under O. 33* r. 3. is a party. 29 A. 64 i 
18 A. 419. Oontra was held under the old Oode ro 18 B- 464 ; 6 B. 690 ; 16 B. 77 « 
23 M. 73 ; 91 M. 113 ; 13 A. 326. The revecstoneca who are brought on the record 
after the death of a Hindu widow to represent her husband’s estate ate parties. 4 A. 
Ij.J. 117 I 16 O. 603 ; 20 M, 119 ; 23 O. 454, But when a deoree is against the widow 
pecaooally, bet busband’e reversioners ere not her representatives. 12 O. 468 P.O. A 
surety for the perfotmanoo of any deoree. &o., ss contemplated in 8. 146. C.P. Code, is 
a party within the meaning of 8. 47. 98 M. 117 ; 13 M.L.J. 484 } 20 C.B./. H9“27 
l.C. 10 ; A.W .N. {1868) 13 ; A.W.N. (1886) 38 : 16 W .R. 638 ; 134 P,R. 1886 ! 10 Buc 
Ij.T. lfi«S4 I.O. 247 ; 8 W.R. 24 ; 2 8. 71 ; 2 Bom. L^.R. 649 ; 62 P.R. 1871 ; 99 
P.R, 1887. Where a decree daolated the right of a plaintiff to nominate a potson to an 
office in a religious institution and the plaintifi nominated A, but died before inquiry 
into fitness and the piaintifi’a snooessot withdraws the nomination, A was ooneidered a 
patty to the suit in the objeotion prooeedinge. 17 M. 343. A peraon obetrooting the 
deoree-bolder in obtaining posseseion at the instigation of the judgment-debtor is not a 
party to the suit. 24 M. 73 ; 2 C.W-N. 311. The next friend of a minor in a pauper 
suit which is dismissed aod the decree in which dieecta the next friend to 
pay the Court-fees ie not a patty to the suit. 23 M. 73 ; 9 M.L.J. 266. A 
beoamidat of the mortgagees is not a party to the suit. 44 B. 362. Where a 
deoree ie passed against a Earoavao of a Tarwad in hie repreaentative oapaoity, 
all the members of the Tarwad ace considered as parties to the suit and any 
objection to execution by any one of them is under 8. 47. 30 hi. 215 ; 2!l M. 6^. 
A person who as a party in one oharaoter may not be so in another charaotec. 12 P.R. 
1887 ; 11 B.D R. 149 P.O. When a deocee-holdat bide for the property through an 
agent, a proceeding initiated by the debtor for recovering from the defaulting purohaset. 
the lose on re-ealo is one between the parties to the suit. 12 M. 454. A third party 
objeoting to the sale of the attached pcopatiy is not a party to the auit. 6 A. 21 , lO 
M.63; 2 W.R. 66. A question in execution between the plaintifi and ° 

.averal dol.adao.a ia tha suit wUa wa. not made ya.tj to the 
deoroo uadot orooutioa wao paooad io oao oomiag uadot th.o 
daat. ia a mot.gago oait. o.ho. than tbo mortgage, ola.m.ag oomo 
attaobod in oiaoution aa hia own io not a party to tbo auit. “ ' olaimod 

plaadad In a mortgagoo’a oait (or oalo ol tbo property og.iaat 

i. not o party to tbo auit. 32 A. 331 i 33 A. 816 : H B.L.R. 119 P-O. A our. y 
and oao who has oioouted a bond under S. 66 ID io a party to the omt aooording 
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B. 14B. C.P. Goae. 10 Bat. Ii.T. ie-34 I.O, m. When a property ie attaobea 
andae deoreea of two difierenfc Goarfea and when the iadgmeat*debtor in one Ie alao 
a rival deoeee-holdet in the other, he ie a party to the anit. 13 I.O. 78. A. pat- 
ohaeer ol a portion of the mortgaged property joined aa a defendant in a mortgage 
anit cannot under 8. 47 objeot to the aaJe ol the mortgaged property in exeoation of 
the final deoree on the ground that he aaquired a new and independent intereat in 
that portion of the property. Any right that he haa to an intereat outside and independ- 
ent of the mortgage must be enforoed by proper prooeedioga outside the mortgage 
aoit. 47 I.O. 374. 

Minor.— A minor who ia represented by a married aieter or an unole whose interest 
was adverse to the minor's was never a party to the suit in the proper sense of the 
term. “ Patties means parties who bad been properly made partiee in aooordance with 
the provieione of the Code. Therefore a euit on behalf of the minor tor a deolaration 
that the deoree and sale in execution thereof were invalid is maiatainabte. 13 Q.W.N. 
1183, P.O. When exeoation proceedings are taken againet the minors as the legal re- 
presentatives of a judgment-debtor, but the gnardian ol the minor did not appear at 
any etage of tbe prooeedings on his behalf the minora are not ooneidered to be parties to 
the prooeedings. being unrepresented, and B. 47 does not bar a suit by him for setting 
aside a sale efieoted in suoh prooeedings. 67 1.0. 547. A minor who ie not represented 
in execution proceedings is not barred from bringing a regular suit to set aside a sale 
IQ exeoation of the deoree, 38 535. A minor ia not entitled in the execution 

prooeedings to set up the plea that tbe decree obtained against him is a nullity, 
being without proper representation. 7 0.0. 199 ; 4.W.N> (1905) 132 ; 17 M. 316. 

JUDGMENT-DEBTOR OR HIS LEGAL RBPRESENTATIYB HAVING TWO 
OHARAOTBRS.— If property in tbe bands ol a legal representative is attached or sold 
and the legal representative objeote to tbe attachment or sale on the gtoand that the 
property attached ia his own property and does not form part of tbe eetate of tbe 
deceased, the legal representative ia ooneidered as a party to the suit or a representa- 
tive of tbe party to tbe suit, 63 1.0. 863 (L.) ; 3 R. 166 ; 68 I.C. 369=>3 Pat. L.T. 
617 ; 39 A. 47 ; 46 I.O. 458-37 C.L. J. 873 ; 6 C.P.L.R. 4 ; 27 C. 34 ; 20 B. 985 ; 

38 A. 511 84 B. 546 ; 33 B. 337 ; 14 M. 447 : 9 B. 458 ; 19 C.W.N. 517 — 27 I.C. 331 ; 

13 A. 313 F.B. : 6 M 391 ; 18 W.R. 185 P.C, ; 37 I.O. 331 ; 30 W.R. 163 ; 9 A. 
605 ; 7 A. 547 : 9 B. 468 ; 7 A. 733 ; 38 A. 61 ; 31 A. 333 ; 36 M, 601 ; 7 M. 365 ; 

17 C. 711 ; 16 C. 603 5 33 A.W.N. 208 ; 17 M. 509 ; 16 I-O. 385 ; 88 P.R. 1886 ; 40 

P.Hi.B. 1918—43 1.0. 713 ; 31 A, 333 : 17 M. 399 ; 14 M.L.T. 137 i 30 C.L.J. 418 ; 
10 M. 117 ; 16 C. 1 i 3 Lj.Ij.J. 406 — 63 I.C. 863 • A contrary view is taken in 39 
C. 398 F.B. ; 17 0. 67 ; 20 C.L.J. 485 ; 19 A. 480 ; 47 P R. 1887 ; 74 P.D.R. 1904 ; 
13 P.R. 1887. A question arising under B. 47 would not oeasa to be such a question, 
either because tbe objeotor was a party before as the legal representative of a deceased 
debtor or because tbe objeotor claimed release of tbe property as belongiog to bim in 
personal capacity and not in a representative capacity. 47 P.R, 1867. Wbero a deoree 
ie obtained against A as the legal representative of the mortgagor, he cannot in tbe 
exeoation objeot to tbe sale of the property on the ground that it did not belong to 
tbe mortgagor. 32 O. 36S. Where a deoree is obtained against A as a partner in a 
firm and be objeote to the attaohmeat of property as bis personal property, the ques- 
tion ie not one under S. 47. 4 A. 190 i 7 A. 36. A parson sued in a representative 

oapaoity la a party to the suit. 30 W.R, 163 ; 18 W.R. 185; 88 P.R. 1886 ; 17 C, 
67 ; 13 A. 313 F.B. ; 6 M. 891 ; 87 I.C. 387 — 1936 A. 594. When a decree is against 
two persons the sums payable by each beiog epeoified in the deoree and a sum of 
money ie attached as tbe property of both and one of them olaims tbe whole as his 
own tbe qoestion ie considered aa one not between tbe parties to the salt. 6 A.W.N. 
39. A suit by a legal repteeentativa of tbe defendant who putobased tbe property fox 

63 
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zeooveey of the same, is bacced. 14 A.Ii.J. 846. When the objeotioo of two Hindu 
widows to the sale of oertaia hoaae peoperty withoat zesetving rooms ton their zesi* 
deaoe was disallowed and one of the widows was a party to the suit, the latter was not 
allowed to bring a separate suit. 134 F.U.R. 1913-19 1.0. 931. When a person's 
claim is traoeabla to the same oapaoifey in wbioh he is broaght in as the legal represent' 
ative. the oaee falls under S. 47. 38 I.O. 360-5 Ii.W. 168 ; 87 I.O. 387 — 1936 A. 694. 

Jadgment'debtor troatee.— A jadgment^debtor olaimtng as a trastee is not a 
party to the suit. 19 O.W.N. 910 — 30 I.O. 790 ; 67 I.O. 438 — 3 Pat. Ii.T. 433 ; 6 O. 
W N. 663 ; 31 M. 135 ; 30 M. 36 ; 37 I.O. 338 ; 11 P.R. 1687 ; 33 B. 337 ; 7 A. 36 ; 
7 A. 647, 747 ; 16 O. 437 ; 34 W.R, 366 : 36 A.W-N. 167 ; 33 B. 346 ; 12 I.O. 411 : 14 
O.Ij.J. 438 F.B. ; 13 M.L.J. 373 i 13 P.R. 1887 ; 12 A. 313 { 33 M. 196 P.B. J 38 B, 
468 : 13 O.W.N. 308 : 36 G. 364 ; 13 I.O. 163 ; 38 A. 644 ; 3 A.U.J. 370 ; 39 O. 398. 
14 O.Li.J. 436 F.B. ; 13 A. 73 ; 6 O.W.N. 353 i 13 O.W.N. 308 : 6 Bom. H.O.R. 306 ; 
contra in 2 A. 753. When a person is a party to a suit in bis personal oapaoity and 
also as a representative hia objeotlons oome within B. 47 as he was a party to the 
salt. 30 I.O. 790 — 19 O.W.N. 910. An objeotfon that tbe decree was obtained 
against a pareon who was not the ebebait of the temple against whose sbefaait the 
decree is to be ezeoated is nnder B. 47. 11 I.O. 380. When on the death of the 

judgment- debtor bie legal representative is brought on tbe record and he sets up a- 
title on behalf of a person not a party to the suit ,tbe order on snob a petition is not 
one under eeotion 47* 81 I.O. 393 (28 M. 96 and 89 O. 398, followed.) 


DBOREB-HOLDER AUCTION-PUROHABER,— According to the view held by the 
Oaloutta, Madras and Bombay High Oourts. the decree-holder does not lose bis 
oharaotar of a party to tbe suit merely beoause he happens also to be the pnrohaser. 
37 O. 34 ; 36 M. 639 ; 36 M. 740 ; 36 B. 463 ; 31 0. 737 ; 7 O.D.J. 436 ; 13 M. 464 ; 
(1930) M.W.N. 663 : >44 1.0. 663 ; IS M. 604 ; 34 M. 186 : 36 M. 639 ; IS M.Tj.S. 

337 ; 38 M. 87 ; 8 A. 146 ; 36 A. 447 I 8 A.L.J. 334 J 6 O.W.N. 190 < 6 O.W.N. 383 I 
78 I.O. 930 : 63 I.O. 763 ; 1926 O. 798 ; 30 O.W.N. 649 F.B. But see 48 B. 660 : 
44 B. 977 which approves of the other view. Aooording to the other view held by 
the Pull Beuob of tbe Allahabad High Ooart and the High Court of the Panjab, the 
question as to delivery of possession to the auotioa-purohaaer is not one relating to tbe 
ezooution, discharge or eatisfaotlon of tbe deorea within tbe meaning of B. 47, and 
the deoreo-holdet after be beoomes the aaotlon-purobaser can no longer be said to be a 
party to the suit. 91 A. 83 P.B. : 8 P.R. 1918 i 131 P.R. 1919 ! 6 O.U.J. 661-48 I.C. 
89 i (1919) Pat. 364 — 63 I.O. 711 (30 A. 73 is overruled by 31 A. 82 P.B.). A suit by a 
deoree-bolder auotion-pucobaser to rooovet possession of the property purohased by him 
is not barred by 8. 47 as tbe matter does not relate to tbe exeoution disobarge or 
eatiefaotion of tbe deorea. 48 B. 660. The oonolusion is the eame as in 31 A. 83 F.B. 
although the reasonlDg is diflerent. In 44 B. 977 it was held that although the 
plaintiS remained a patty to the suit as against defendant No. 1, yet defendant No. 3, 
not being a party to the suit, tha plaiotifi's proper remedy, in order to get possession 
of the property purchased at the Ooutt-aale. was by filing a suit against both the defend- 
ants. Where a Court anotion-parobasee sutceaders the land to the deorea-holder and 
tbe latter brings a sail for possession. B. 47 is no bat to a suit as it was not in ts 
oapaoity as deotee-holder hot by virtue of aurrendet that he brought tbe auit, 63 I.O. 

763. 


DEOREB HOLDER DBPOSITARK.— When attached property is pUoed in obar^ 
ofthedeoree-holdoras depositary and he wrongfully 

against him lor damages from wrongful detention is maintainable as the suM » 

as against the deoree.holdet as each or against a party to tbe salt. / 

A person who olaims under a title created by the dalendante after the Srrit 
tnUd is not a party. 16 W.R. 307. A person who was not on the record when 
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viaa paseed does not beaome a paiky to the Bait by applying in exeontlon. ^ 3 O. 3^ 
P.C • 3 O, 371 ; 4 C. a09i An ezaoution parobasec is not a party to the enib. 16 B. 
390 J*13 B. 34 J 13 O. 386 ; 11 C. 160 ; 8 W.R. 304 ; 9 1.0. 478 5 6 M.Ii.T. 390. A 
paiobaeeB pe>ident 0 life of property in dispute is not a party. 13 M.l.A. 69 P.O. The 
paiohaser ol a portion of a decree ie not a party, nor the representative of auy auoh 
party and a separate suit by him for a deoiaration ol hie right ol pucohase alter 
dierntBsal ol hie applioation andez O. 31. r. 16, is nob barred. 13 O. 106. A bidder at 
an auction-sale is not a party to the enit, or a representative. 61 I.O. 805. A default- 
ing purohaser is not a party to the suit or the repreBentative. 7 N.Xj.E. 134—13 I.C. 
360. 8. 47 oontemplatea parties to the suit aod not parties to the ezeoutioo proceed- 

ings. 63 I.C. 614. 

Palene mortgagee.--Wbere in a suit lot sale on a mortgage of eeveral items a 
person who was made a party on the ground ol his having obtained a previous 
mortgage ol some of the iteme, objected to the sale ol the other items oa the ground 
that he had purchased the same at a revenue sale, 7teld that in doing so, he was not a 
party to the suit. 3 Pat. li.J, 319 = 39 I.C. 666. A partner of the judgment-debtor ie 
not a party to the suit if he ie not himsell a party to the suit. 36 I.O. 681. 

SEPRBSENTATIYES OP THE PARTIES TO THE SUIT. — The word represent- 
ative in this eeotioD haa a muoh wider meaning than the words *' legal representative 
in B. 60, O.P. Code. 38 M. 466 P.B. It inoludes not only heirs and executors but also 
assignees or legal representatives in the strict sense of the words. 7 C.Utir. 397 ; 9 C. 
Xj. 3. 486= 1 1.0. 313. It does not mean the representative ol a party to the execution 
prooeediogs but the representative ol a party to the suit. 9 O.W.N. 376. It means a 
person who saoceeds to the tights ol the parties to the suit alter the decree is passed. 7 
C. 403 ; 13 O. 468 J 11 A. 74 ; 6 C.W.N. 137 5 27 O. 670. It inoludes the assignee or a 
euooesBor to the interest ol a party to the deoree. 1936 O. 798 = 30 C.W.N. 649 
F.B. {per Page, J.) 

REFREaENTATlYEB OF THE DECREE HOLDER. -»Au assignee ol the deoree 
is the represeDKative ol the daoree'boldet, 36 M. 264 ; 25 M. 383 ; 3 M. 368 : 26 0. 
360 ; 3 C.W.N. 76 ; 16 A. 483 ; 9 A. 46 ! 1 A.L.J. 661 ; 36 A.W.N. IH3 ; 11 B. 606 ; 
11 A.W.N. 87 ; 33 O. 867 ; 3 A.L.J. 438 ; ll C.W.N. 163 ; 2 C.W.N. 176 ; A.W.N, 
(1891) 87 ; 37 O. 670 ; 33 M. 87 ; 14 M.L.J. 474 {contra in 30 A, 639 aud 10 M.L.J, 
116). A iraneleree ol the deotee-holdet is hie representative. 33 I.C. 71. A transieree 
ol a part of interest in a deoree ie not the representative of the decree-holder. 38 M. 
64. The legal representative ol the deotee-holder is bis representative. 16 M.L.J. 27. 
A person attaching a deoree is the representative ol the deotee-holder. 16 O. 371 1 16 
M. 30 ; 99 M. 318 ; 6 C.L.J. 141 ; 17 M. 68 ; 17 A. 425 ; 7 I. O. 66= 30 M.L.J. 624 
(contra held in 36 A. 136). a devisee ol the decree-holder ie his representative. 23 B. 
636. The purohaser ol a property in a suit from the plaiotiff who was ordered to 
redeem the mortgage on that property in lavour ot the defendant is his representative. 
9 B. 141. An aasignoe of the pre emptor plaiotiS who has paid the amount deoeeed by 
the Brat Court, but not the excess decreed by the appellate Court is a representative of 
the plaintifi in respect ol the recovery ol the amount paid. 20 A. 354, The purohaser 
Irom the auoticn-purobaser decree-holder is not the representative ot the decree- bolder. 
64 I.O. 68 = 11 L'B.B. 17. The purchaser ol a plaintlB's intecest not on the record ie 
not his representative. 12 C. 105 ; 6 A. 94 ; 6 A. 452 : 10 A. 1 ; 12 M. 611. An 

anotion-parohaset is the representative ol the decree-holder for the purposes ol cestitu- 
tioD ot property under 8. 144. (1912) M.W.N. 613 = 14 I.O. 836. contra held in 20 
C.L.J. 67 = 37 I.O. 670 : 80 A. 379 : 41 M. 467 ; 36 B. 631 ; 13 P.R. 1919 ; 13 B. 34 ; 
16 B. 390 ; 3 M.L.T. 806 ; 31 M. 177 ; 34 M. 417 ; 12 O.C. 176 ; 8 I.C. 429. A 
bsosmidar parobasec o! the mortgagee ia a mortgage decree is not the representative 
of the deoree-hotder. 44 B. 362. Wheze a deozee deolated the amounts due to the 
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plaiDtiff (a Babeegaent moTtgasee) a previoaa moctgagea (a delendaot), bat diceoted 
the redemption only of the plaintifl'a mortgage and ordered the sale of the mortgaged 
propertieB only in the event of the plaintid’a mortgage not being paid and the only 
right given to the pniene mortgagee was to share in the anrplas, if any, out of the sale. 
held that the puisne mortgagee was not entitled to exeonte the decree and B. 47 had 
no applioation in the oase and that the puisne mortgagee oonld bring a separate sait 
against the mortgagee and the private pacohaser of property as the amoant was not 
paid to him, 48 M. 90. 

REPRESENTATIVES OF THE JDDQHENT-DBBTOR. — A pnrohaser, lessee or 


mortgagee, from a jndgment'debtori of property belonging to the judgment>debtor after 
attaobment in exeoution of the deoree against the judgment^debtor is hie representa* 
tive. 21 A. 20 ; 28 C. 492 ; 20 M. 378 { 34 M. 4fi0 : 44 I.O. 978; 4 M.Ii.T. 86 ; 9 0. 
W.N. 134 ; 1926 I*. 134 = 6 D. 644. A purohaaec at an auotion, of the interest of 
the jadgment-debtor is bis representativei if the gnestion arising between the party or 
hie representative and the auotion>purohaaet is one relating to the exeoation. 
discharge or satisfaotion of the deoree. 19 G. 683 P.C. ; 2 A.E.J. 266 ! 19 A. 322 ; 29 
A. 86 : 22 A. 108 ; 21 A. 239 ; 72 I.O. 862 ; 23 A. 478 ; 26 O. 324 ; 26 O. 326 : 32 O. 
1031 ; 9 O.W.N. 134 ; 26 C. 639 : 34 M. 460 ; 8 I.O. 429 ; 27 I.O. 670 ; 14 O O. 89 ; 
28 A. 337 ; 6 O. 694 ? A.W.N. (1908) 167 ; 3 A.L.J. 234 ; A.W.N. (1900) 42 ; 41 M.D.J. 


120, contra 12 P.R. 1887 \ 63 I.O. 200 ; 84,1.0. ,266 = 47 M D.J. 720. An auction- 
purchaser is not the representative of the jadgment-debtor and ho oannot apply under 

B. 47 to set aside an exeoation sole. 1923 N. 61 ; 68 I.O. 629 ! 34 B. 640 : 77 I.O. 
266. The purobasct of tho judgment-debtor’s equity of redemption under a private or 
judicial sale after tho deoree for sale on the motlgaga salt is obtained or a suit la 
instituted, is the representative. 22 A. 243 ; 26 A. 447 F.B. ; 24 O. 63 P.B. ; 11 O. 
W.N. 496 ; 16 A. 286 ; 26 A. lOl : 29 O. 813 ! 18 M. 119 : 8 W.R. 397 ; 10 W.R. 
206 ; 14 A.W.N. 146 ; 12 A. 72 ; 16 A. 284 ? 20 M. 971 5 1 I.O. 213 ; 41 O. 418 J 2 

C. W.N. 439 ; 1 B.Ij.R 188 ; 11 C.W.N. 496, contra held in 151 P.R. 1890. An heir 
at law or residuary legatee of the judgment-debtor is hie represenoativo. 30 0.1044. 
An ijaradar of the property of the judgment-debtor ie his cepreseotativo- 38 O. 492. 
An OfiBcial Assignee of the insolvent judgment-debtoc is his representative. 98 C. 419, 
coMfra held in 7 A. 769; 30 A. 486; 21 B. 205: A.W.N. (1908) 203. A 
putobaser with the consent of the Oourt under O. 61. t. 83. from the judgmeot- 
debtor is bia representative. 23 A. 116. A widow of a sooleas Hindu in respect of his 
personal property is his representative. 27 M. 186 ; A.W.N. (IS98) 106. The assignee 
of a purchaser from the judgment debtor, the putobaser having been oonsidered a 
ropresentHtive, is a Eepreeentative of tho judgment-debtor. 10 A. 1. Where a landlord 
of an oooupanoy holding obtained a decree for rent against the tenant, an unregiatared 
transferee of the latter into whose bands a portion of tho holding had previously passed 
ie a representative of the judgment-debtor. 10 O.W.N. 240 ; 11 O.W.N, 313, 
18 OWN. 971 F.B,; 27 I.O. 431. Persona taking the judgment debtor s 
share by survivorship in the joint family property are his representatives. 
11 OWN. 163 : 34 O. 642 F.B. A purchaser at auotiou pending an appeal 
to tho Privy Oouoeil is the representative. 28 A. 337; 6 O. 694. A person or 
whom the predecessor of the judgment-debtor was tho henamidar and who is therefore 
really interested in pcoteoting the property is bis representative. 7 O.D.J. 399. 
1 Lanefetoo of the judgment-debtor's interest after the Oourt-sale is his 

30 M. 607. A porsjn beooming owner by prooasa of law of mortgage 

‘r .rs:" o m. hi “ : a:::eTrrr.:.rd r/rr .h. 

tive of the mortgagor. J3A. jaa, jv lu. aio. „ nbiect to the exaaa- 
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tbe tQproBontativaa ol tha judgnaent-debto*. 14 P.B. 1919. When the landlozd has 
aooepfeed tent tee a long petiod feom the putohaaer ol a non-teanaletable oooopanoy 
bolding, be has a teens stendi ondez S. 47 to objeofe to exeoation peoaeedings against the 
ociginal tenant in eeapeot ol his holding. 64 1.0. 134, A peraon becoming owner by 
ptooeaa ol law, ol property mortgaged to him by deed ol oonditional sale is the repre- 
aentatiye ol the mortgagor. 16 A. 384. The vendee by private sale, ol the eights of 
the mortgagor is his representative. 16 A. 384. A seoond mortgagee taking a 
mortgage doting the pendenoy ol a suit by the first mortgagee ie a representative. 

33 A. 343: 30 M. 878. The deoree in a suit upon a mortgage against a 
Hindu widow on whose death pendentt life a certain person was substituted 
on tbe record as her representative without deoiding whether he was a 
representative would not bar a subsequent suit by snob representative to have it 
declared that the mortgage and tbe deoree oonoerned only the widow’s life interest. 6 
O. 777 ; 17 O. 67 (conira in 17 C. 7111. An unrecorded oo sharer in a tenancy is not a 
representative in interest of tbe recorded tenant. 7 I.C. 769 : 16 O-W.N. 613. The vendee 
ol a parohaser in a rent sale ol tbe judgment'debtor’s property is not his representa- 
tive. The traneleree pendente life ttom tbe defendant is the representative of tbe defend- 
ant and henoe an objection to the delivery ol poBseesion in exeoation to the deoree- holder 
and an order ol tbe Court as to removal of obstruction fall under B. 47. (1931) M.W.N. 
698. An auotion- purchaser after tbe oonfirmation ol sale is the representative of tbe 
judgment-debtor. 43 I.C. 663»(1917) M.W.N. 861. A person who acquired a putni 
tenure at a sale in execution ol a money deoree against tbe putnidar, but did not get 
bie name registered in tbe landlord’s office is a representative of tbe judgment-debtor. 
S3 0. 1031. A person to whom a transferable oaoupanoy bolding was mortgaged before 
its sale in exeoation ol a rent deoree ie a representative. 11 O.W-N, 312 ; 10 O.W.N. 
240. Tbe parohaser at an auotion held in exeoation of a deoree against the unregietered 
transferee of an oooupanoy holding is a representative ol the reoorded teoant. 

8 C.Li.J. 837. A transferee of a mortgagor’s interest after the deoree for sale 
with reboot to tbe property ie passed, but before the sale of the property, is a repre- 
sentative. 18 O.Ii.J. 364 oai 1,0. 938. Tbe purchaser of a non-transferable 
oooupanoy holding is a representative. 18 O.W.N. 1366 : 37 C. 431, Subsequent 
mortgagees who bad foreclosed tfaeir mortgage ol oertain property included in a previous 
mortgage are tbe represontatives ol the judgment-debtor, 41 C. 418, An official 
liquidator is tbe repreeeotative of tbe judgment-debtor, (1917) Pat. 815 = 38 I.O. 91. 
A purchaser from tbe deoiee-bclder purohaeer under a money deoree is the representa- 
tive of tbe judgment-debtor within the meaning ol 8. 47. 43 M. 107 F.B. A 

purobaser of a portion ol an oooupauoy bolding without landlord’s oonsent is a 
Eepresentative of the judgment-debtor under 8. 47- 43 0. 173 F.B. Where tbe decree 

is a mortgage decree, tbe purobaser from tbe judgmenc-debtot is bis representative. 
34 M. 417. The heir of a judgment-debtor is entitled to object in execution 
proceedings that the ancestral property in bis bands ie not liable for a money deoree 
against the deceased on the ground that tbe debt was not inourred for neoeasity. A 
separate snit is barred by 8, 47; 343 P.W.B. 1913 = 13 I C. 670. A person who 
olaime tbe property sought to be attached by virtue of an Bssignment and against the 
prohibitory order being issued is a neoessaty party and has a right of appeal. 65 I.C. 
175 = 1 Pat. £j.T. 76. But see 43 M. 335, A mortgagee of the paint interest is a 
representative of the judgment-debtor patnidar. 1936 O. 356 = 90 I.O. 966. 

THB FOLLOWING ARE NOT THE REPRESENTATIVES OF THE JUDG- 
UENT-DEBTOR.^A purobaser before the deoree was pasBddp oz a mortgagee or a 
iransferee before the deocee ie passed is not the representative of the judgment^debtor* 
1 O.W.N. 114 : 13 O. 458 P.O.; 7 O. 403 ; 133 P.L.R, 1917=39 I.O. 773 ; 66 I.O. 
809 ; 14 P.R. 1913 ; 34 M. 417 \ 10 W.R. 205 ; A.W.N. (1834) 146 ; 36 A. 101 ; 
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36 M* 119 ; 39 O. 613. A eepreaeotative ol a deoeaoed deb&OE who also beoame the 
Eepeesantativa of a eteangar objaotov to attaohmeot is not the repreaentative ot the 
iotmeE 90 far as the propeEty olaimod by the objeotOE is ooaoerned, B A. 636. A 
Hinda son oe bEotbes is not the EapEeseatative of the jadgment-debtoE. 19 B. 60. Bat 
as to the liability ol Hindu son, eea B. 53 of the peesent Code. A peEson broaght on 
tbe EeooEd ae having sealised a past of the assets of the deoeased debtor, bat not as 
legal represeatatiye ia not the rapzeaentative of tbe ladgment-debtor, 10 A. 479. A 
ozeditor who has advanced znoney for fanesal ezpenaes to an ezeoator under the orders 
of the Coazt ia not his repzaseQtative. 14 O. 317. 4. widow of a person who has not 

properly been brought on tbe record is not bis zepzeeentative. 13 A.W.N. 106. A 
person who claims property adveraely to tbe debtor ia not bis representative. A.W.N, 
(1906) 62. The parohaser or other tranefecee of property attached in ezeontion of a 
aimple money decree before attachment is not bis repreaentative. 64 P.R» 1919»13 
P.W.R. 1913 ; 16 O.W.N. 711=9 1.0. 807 ; 16 A. 266 : 33 A. 460 ; 17 A. 333. The 
reversioners of a Hinda against whose widow a decree was passed on a bond alleged to 
be ezeouted by the husband, the oontention being that there was no such debt and the 
decree was oottusive are not tbe representatives. 75 F.W.R. 1913 ; 30 M. 430 i 14 
P.R. 1913 : 37 F.R. 1914. Tbe paiohaeer at a ehetifie’ sale where hie interest ie 


adverse to that ol the debtor is not the repreaentative. 37 O, 361 ; 47 I.O. 814. Two 
ottaobing oreditore of the jadgment>debtor when neither ol them was a party to the 
suit brought by the other are not his Eepresentatives. 11 G.W.N. 433. A mort' 
gagee who porohases the mortgaged property in ezeoution of his decree on the 
mortgage ia not a representative ol the mortgagor so ae to be entitled to object to the 
ezeoution of tbe deocee of another mortgagee on the earns property. 30 A.W.N. 43, 
The nezt heir of a Bindn widow ia not her representative as he inherits the property 
as heir at law ol her deoeased husband. 13 O. 468. Tbe transferee ol a party pending 
suit or appeal ie not his representative. 7 A, 681. The parohaser at an auction sale 
who ia a stranger to the suit does not by hie purchase become a repreaentative to a 
party to the suit. 9 I.O. 472»4 Bur. L.T. 28: SO A. 379 ; 30 O.ti.J. 467-37 I.O, 
670 ; 13 F.R. 1919 1 ^9 B. 411 ; 34 M. 417 I 8 I.O. 429. Contra held in 9 L.W . 
696 = 60 I 0. 931 ; (1920) M.W N. 787-69 I.O, 894, where it ie hsW that an aaotion 
Durohasetin a simple money decree is a representative ol the judgment-debtor for the 
purposes of O. 31. r. 98, O.P. Ooda. A oollaeive pnrohaeer of the equity of redemption 
(the intereet ol the jodgment-aebtor) ie not a repteeootative ol the jadgment-aebtor. 
Id I.O. 1. Rival auotioo.parohaeere ol the eeme property .n eyeeution ol aiBerent 

deoreee are not partlee to the enit or their repreeentat.vee. 3B ® ,a 

fiQ9 • 3 Ij.W. 377-84 1.0. 769. A purchaser of property not directly n^utioned in 

fhe aeL^e U 001; legal representative of the judgment-debtor. (1916) M.W.N- 3B7- 
qa I O. 84, A benamidac ol tbe judgment-debtor who purchases property at ao ezecu 
tiou'sale and whose applioatiou to set aside the sale is dismissed oannot under 

H 47 46 I.O. 749. The parohaser ol the whole or a part ol an oooupanoy holding not 

traneieeable by ouetom is not a representative ol the jadgment-debtor, 3 Pat. Ii.J. 
679-43 I o. 969. An onreoorded oo-sbaret in a tenancy sold in ezeoution ol a rent- 
deoree against the recorded oo-shateE is not a representative of the raoorded 
IB Q W N 613-7 I.O. 769. A putohasor at an ezeoution sale ol a mortgage deoree i 
not the representative of the jadgment-debtor it he sets up a title adverse to the 
^ * JLhtnr IB O W N. 643-9 I.O. 194. A defaulting parohaser le no patty to 

ih ®^i°oc a tepteseata’tive and the proceedings cannot be taken in ezeoution against 

°ordet aeaioet him to make up the defioienoy. 7 N.Ii.R. 134 — 13 I.O. 360. A trans- 
from the judgment-debtor during the interval between the first and ssoond 
A when tL first attachment did not revive is not a representative of the 

* ot debtor 44 I.O. A puEohasat from the jadgment-debtor between the 

Inl'Lol. attach^monts of the Pmparty when the attachment 

did not revive is not tbe representative of the jadgment-debtor. 44 I.O. 864. 
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QUBBTIONS RBL&TlNa TO BXBOUTION.— When the Bale of the piopetty * 
attaohed in exeoation has been completed and the pncohaae*moae 7 paid into conct, 
nothing remains to be done in respeot of the exeoation ot the deoree against that pro- 
perty. 33 O. 196. Until the order ia paeaed confirming a eals in exeoation of a deoree, 
the deoree-holder should be oonaidered as exeoating hie deoree. 15 W.B. 61, 

INOIDENTAL QUESTIONS. — S. 47 does not oonoetn with orders determining 
inoidental questions merely, aa to whether prooeedinga are to be oonduoted in a 
oertain way or not. The language of the section clearly indioates that the queationa oon- 
tamplated by the aeotton are of a nature such that it ia poaaible to suppose that but for 
the section they could have formed the eubjeot of determination by a separate euit, 34 
A. 630. It is not every order made in exeoation which is a decree, and an order 
granting ot refusing a prooeaa foe the ezamination of a wttneaa ot an order merely 
determining a point ol law arising inoidentally or otherwise in the course of proceedings 
and not refusing any reliefs ia not appealable under 8. 47. 2 S99 — 66 I.O. 

173. No appeal lies against an order on a preliminary point in an exeoation case. 40 
I.O. 617 ■■ (1917) iPat. 191, Every liudioial order made in execution is not an order 
under 8. 47 of the Code. 10 I.O. 371 = 14 O.rj.J. 35. 

DISOHARSB OR SATISFACTION.*— Qaestlons relating to discharge or satisfaction 
must be held to be queetionB arising in the course of execution or in connection there- 
with. 34 C. 473 ; 7 O.W.N. 179 ; 63 P.R. 1901 *, 4 A. 430 ; 31 O. 179 ; 17 B. 93 : 93 B. 
476 ; 6 O.W.N. 796. 

TEST. — To find ont whether a oaae ia or is not within the section it is necessary 
to consider what the application was and whether at the time it was one under this 
section. 31 O. 386 ; 96 O. 634 ; 16 O.W.N. 736 ; 90 G Ii.J. 433 ; 96 O. 449 ; 39 O. 339. 
The question whether an order ia governed by Ot 91, r. 63 or 8. 47 depends upon 
the allegations in the olaim petition put in and not or what the oourt finds in its order 
to be the real state of facta. Where the claimants allege in their petition that they are 
trustees for the oreditora of the judgment-debtors the applioation is one nnder O. 31. 
r. 68, and where the claimant alleges that he te trustee ol the judgment. debtor 
the application is made under 8. 47. O.P. Oode. 31 I.O. 748. A olaim by a judgment- 
debtor to property attached in exeoation ot a deoree on the ground that he holds it in 
trust must be preferred under O. 21. r. 58 and not under 8. 47 either independently 
or with other objeotione. An order passed on each a olaim is nob appealable even 
where it purports wrongly to have been made under 8. 47. 38 M. 195 ; 88 1.0 , 
163; 19 1.0.411. Whether an order in execution proceedings is within the scope 
of 8. 47 depends upon its nature and contents. If it decides a question relat- 
ing to the exeoation. discharge or satietaotion of the decree, and if the decision 
has been given bstween the patties to the BUi« or their representatives in interest, 
the order ot the Oourt falls within the scope ot 8. 47 and is a deoree within 
the meaning of 8. 9 (3). O.P. Oode. 16 O.W.N. 736=13 1.0. 366 ; 13 O.Ij.J. 357« 
14 C.IIi.J. 489. Section 47 contemplates that there must be some qneetion In contro- 
versy in execution which has been brought to a final determination so as to 
be binding apon the parties to the proceeding and which must relate to execution, 
dieobarge or eatisfaetion of the deoree. 9 A. 600 : 93 M. 195 F.B. ; 17 M. 

399 : 29 A. 86. When a person not claiming to be a party to the euit 

pietorred an objection to the attaohmeot ot oertain property in the oapaoity ot a 
stranger to the euit and the objeotion was dismissed on the ground that he was a party 
to the suit held that the remedy of the objeotor is to file a regular suit to establish his 
right to the property attaohed, and nob to proceed by appeal. lo suoh oases the test 
is wbetber the olaim as laid by the objeotor is adverse to the olaim of the judgment- 
debtor, and an objeotor olaiming under a paramount title is not deprived of his ordinary 
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remedies ol a segalae snit merely beoaase his objeotion was diamieeed od the geonod 
that he is held to be a party to the salt* 47 I.O. 904, 

Adding anneoeteary parties,*— A plaiatifi oannot evade the eeotion by adding an* 
neoessary parties. 8 O. 40a. When the objeotions o( a representative of the jadgment- 
debtor were dismissed heoanoot afterwards being a sait raising the same objeotions 
making two other persona parties only to avoid the bar ot 8« 344 old Code 
(oorreeponding to B« 47 new Oode), there being no foundation by reliable legal 
evidence for making new parties to the eait. 30 M.D.J. 3S8 P.O.e*83l.O. 3fi4 P.Ot 
F mortgaged bis property twioe to K and then to G and then to E again. E sued F and 
Q on hie two earlier mortgages and obtained a final decree. Daring the pendency of E’s 
enit, G sued P and E on his mortgage and obtained an ex parte final decree. On G*s 
application for ezeontion of bis deoree, E lodged an objection on the ground that be 
was the owner ot the property on a title prior in time to G's mortgage it was held 
that E's objection was not under 8. 47 by a party to the decree bat under O. 31- 
r. 58 by a stranger and that it was a direct attack on G’a deoree for the sale of the 
property. 80 I.O. 626. 

QUESTIONS EELAXINO TO THE EXECUTION, DISOHARQB OR SATISFAC- 
TION OF THE DECREE. — These questiona may oonvoatently be dealt with by oon- 
aidsring them under the various provisions ol the C.P. Code relating to ezeoutlon. 

SECTION 86.— The question whether the provisions ol the O, P. Oode relating to 
the ezeontion of the decrees shall, so fat as they are applioable, be deemed to apply to 
the ezeoution ol orders, ia one under S, 47. 

SECTION 37. — The question, whether a Oourt is a Court that passed the deoree or 
not, arising between the parties to the suit ot their representatives, is one under 8, 47. 

SECTION 38.— The question whether a Oourt has jurisdiotion to ezeoute the 
deoree or not falls under 8. 47. The order refusing ezeouting of a deoree ia triable 
only by the ezeouting Oonrt and not by a separate euit. 

SECTION 39 .— The question whether a Court oau transfer the decree for ezeou> 
tioo under certain oiroumstanoea or not, is one under 8. 47 and an order refusing 
transfer ot ordering transfer is one under 8. 47. 8 O.W.N. 676 : 34 O, 344. An appeal 
therefore lies against an order rejooting euoh an applioatioa. 36 O. 360 ; 24 C. 344 ; 

8 C.W.N. 575. 

SECTION 40. Whether the Court to whiob the deoree is transferred for ezeoution 

can ezooute it falls under 8. 47. 

SECTION 42. — An order refusing ot granting ezeoution ia one under 8. 47. 40 I.O, 
649 • 35 O. 872 ; 13 A. 679 ; 7 B. 301 ; 97 M. 39 ; 63 I.O, 386. An order that a com* 
mtssion be appointed for partition is one under 8. 47. 37 M. 39. Orders refusing eze- 
oution on the ground that the Court whioh passed the deoree had no jurisdiotion fall 

under S> 47, 38 B. 378. 

An order rejeoting as time barred an applioation lot the appointment ol a Oom- 
mieeion to eSeot partition is appsalable. 38 M. 187. 

SECTION 43. — The question whether a Court power to ezeoute a foreign 

deoree ttausfotted to it falls nndei &■ 47. 

SECTION 4B. — The question whether a praoept should Issue or not and the order 
issuing ot refusing a preoept come under B. 47. 
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SBOTIOH 4B.>~An order direotiog exeoatioo %o isaae against a jadgmeafc-debtor 
is a final order and is appealable onder 8- 47i 96 I.G. 866^19 C.Ci.J. 581. The ques* 
tion whether exeoution is barred or not is one relating to exeoutioo. 

An enquiry whether the application Is a fresh application. — Qaestions whethee 
an application is one (or exeontion of the decree or one Go revire proceedings suspended 
but not finally diapoaed o( must be decided in each oaee with reference to the particular 
facts. 106 P.B. 1894* When a deacee>boldet ie opposed by the debtor in tsking oat exe- 
oDtion and the former imputes fraud to the latter, it was held to be a question arising 
onder 8. 47. 10 W.B. 144. 

SECTION 49, — Bights of a transferee to execute a deoree are governed by 8- 47 
and an order determining euoh a right is appealable. 

SECTIONS 60 and BB.— 'The question whether a person is a representative of a decea- 
sed party mast be decided in exeoution proceedings and not by a separate suit. 31 A. 
333 ; 70 P.B. 1897 ; see also 8. 47 (3) ; 9 M.D.T. 307 ; 18>W.R. 186 ; 11 B.Ij.R. 149 t 
11 O.W.N. 663 ; 6 O.Li.J. 491 ; 47 P.B. 1987 ; 147 P.R. 1907 ; 34 O, 649; 343 
P.W.R. 1919. Questions as to the liability of property in the repreaentative’e hands 
are nnder 8. 47. 943 P.W.R. 1913 ; 34 O. 613 ; 147 P.R. 1907. The question whethee 

the property against wbioh execution ie sought in such representative’s bands wae in 
fact the property of the deceased and not the separate property of the representative 
must be decided under 8. 47, and not by a aeparate suit. 31 A. 398 ; 7 A. 733 ; 13 A. 
313 P.B. ; 33 A. 61 ; A.W.N. (1903) 908; 7.M. 366; 17 M. 399; 14 M.ti.J, 137 5 17 O. 711 
(F.B.): 16 O. 603 : 30 W.B. 380; 7 A.W.H. 193. Questions relating to the immorality 
of the debt are within 8. 47, 83 O. 676 ; 90 B. 396 ; 33 B. 39 ; 6 I.O. 669, Under the old 
Oode a suit by the decree-holder against the eons of the judgment-debtor, a Htnda 
father, after a claim by them to the property attached was allowed, was not barred by 
the provisions of B. 47, as the duty of a son to discharge bis father’s debt out of bis 
own share in ancestral property was not a matter which oould be decided under the 
section. 11 M. 413 ; 13 M. 366 ; 16 A. 449 ; 105 P.R. 1900 ; 39 A. 644. But see now 
8. 63 of the present Oode which makes the point oleac and the above view is no longer 
good law. A mortgagee ie entitled to execute bie'mortgage deoree against a suooessor of 
the judgment-debtor, even when he bolds the property by eurvivocshtp under the Mitak- 
ehara law, without bringing a suit for a declaration thet the property in his hands ie 
liable to be sold in exeoution of the mortgage deoree. It is open to the representative to 
take the very defeooee in execution prooeedings wbioh ha might have taken in a freeh 
suit. 33 O. 676. An objeotion by the heirs of the deceased that anoestral property ie not 
liable to attachment in exeoution of the decree against the deoeased judgment-debtor 
on the ground that the debt was not incurred for neoessity falls under S. 47. 343 P.W. 
R. 1912»13 I.O. 670. Where the heir and representative of a deceased judgment- 
debtor, being himself a judgment-debtor, under the same d^’.otee, objects to the attach- 
ment of the property of tbs deooaaed on the ground that the objector has a lien upon 
it, the matter falls under 8. 47. 90 P.Ei.B. 1903 ; 73 P.L.R. 1904. The mere fact 

that the deoree-holder had been ordered to pay the fee of the guaediao who represented 
the minor judgment-debtor oould not be regarded as an adjudication upon any question 
arising between the parties. 9 Pat. Hi. B. 939 « 81 I.O . 576 . A question whether pro- 
petty attaohed and sold in exeoution formed part of the widow’s estate or belonged to 
the estate of her husband must be determined in exeoution. 1 I.O. 60 ; 8 0.0. 406. 
A reversioner’s objeotion to attachment cannot be tried under 8. 47. 30 M. 409. A 

decision as to wbacbec a property standing in the aame of the legal repreoentative of a 
deoeased judgment-debtor and attaohed in execution of a deoree obtained against 
the latter formed a part of the estate of the deceased is appealable under B. 47. 17 O 

711 ; 90 0.rjiJ>486 ; 99 O.Cj.I. 304 = 31 I.O, 391. An exeoatjng Oonct is bound 
before granting anbetitution aa a legal representative to decide whether an aUeged 

63 
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legal tepeeaensative. who deaiea hia liability to aatiaty the deocee le the heii 
ot the deoeaaed jadgajent'debtor and thecefore bonnd by the deocee. 82 I-O. 
803^3 106. An objeotion of one of the beica of the jodgment-debtoc 

brought on the teoocd alter hie death, to the efieot that be waa not liable to eatisfy the 
deocee paeaed against hie bcothec moat be decided by the ezeouting Oonct. 1921 Pat. 
293. The order of the Oouct, to which a deocee is sent lor execution to bciog the legal 
rppreaentative on the record is not liable to bo set aside by a regular suit. 38 M. 1076. 

■Where in a suit objection ie taken by a legal representative of a deceased judgment- 

debtor that the proper method of prooeduce against him woe to proceed by way of 
execution in the Court which passed Che decree under B* 60. C.P. Code : the Oouct to 
which a decree has been traoeferred for execution cannot cure the delect by treating 
the suit aa a proceeding in execution under S. 47. 23 M.Ii.J . 287—17 I.O. 293. Quee- 
tioDS whether improvements on land attached in execution were property of the 
deceased judgment-debtor or ol bis ropresentatives in their own righfce come under 8. 47. 
26 M. 501. An objeotion that certain property is hold by the representative not aa a 
repreaeotative but ae his own property falls under S. 47. 17 C. 711 P. B. ; 16 0. 1 • '0 

M 117 * 23C li J. 304 ; 20 C.D.J, 401 ; 16 M. 447 ; 9 B. 468 ; 9 A. 605 ; 22 B. 237 : 

7 A 547 • 6 O P L.R. 4 ; 27 C. 34 ; 20 B. 385 ; 15 O. 437 i 17 I.C. 126 ; 7 I.O. 467 : 

20 P li B 1903 ; 73 P.R. 1904 ; 16 I.O. 386. An objeotion that the legal eepreeenta- 
tive holds tbe property in trust and that it is nob the judgment-debtor’s property is not 
under this sootion. 28 A. 644 ; 3 A.L,J. 370 ; 23 B. 237 ! 16 O. 437. The ^juestion ol 
the binding nature of the debt ol a Zamindar under the Madras Impartible Estates Act. 
on the buooeeding Zamindar for a sum of money borrowed for the benefit of tbe estate 

cannot be decided iti execution of the decree against tbe deceased Zamindar, as it 
one foe enCotoing a uew liability oroatad against the estate by virtue of the provisiona 
of tbe Aot. The proper remedy ie to have the deolaratocy decree and to apply to have 
the deotee oxcouted agaiaet tbe property. 83 I.C. 166-46 M-L-J. 374. 

SBOTION 01— An order granting excoation and tbe mode ol execution fall under 

B. 47 and are appeaUble. An order negativing the right ol 398'°'lo 

against the property ol the judgment-debtor is one under B. 47. 2 L. 

orderappointing a receiver is one under this eeotion. 6 B. 46. The question ae to thed s- 
Tbarge elver appointed in the execution procesdinp relates 

unde* 8. 47,O.P. Code, and the order on suoha question is appealable. 8 Pat. D.T. 613. 

BEGTIONS 82 AND 88— Questions under B.52 fall under 0. 47. 20 W.R. 280. 0. 47 
to a Buit by a legal representative, ol the debtor, against whom a decree was 

Baseed to recover possession ol property sold in execution of the decree. * 

passed, to ^ mortgage was paeaed against one R who died and her legal 

decree ^ ht 30 tbe record and a decree absolute was passed against 

representatives were brought was amended and tbe parties submitted to the order. 

aoDlioation lor execution it wae held that the amended decree operated so as to 
?u « .inL the deotee-holder the burden ol proving in the exeoution department that 
throw upon boih wae in the bands of the peteons ae the legal repteeen- 

tho property jg j ^ j q, gs. Where in exeoution of a decree against a deceased 

tativee. ’■ j (on/innt’s hands certain fields are attached as belonging to tbe 

pereon’B ^ ^ptelorted by the defendant is allowed in respect of some ol the 

ra^oni;" ^utrrcee /ot lie to remove the attachment. 17 B. 49 ; 6 Bom. 

li.B. 697. 

on.n'TinN Hfl —a 63 is new in the present O.P.Oode. It has been added in order to 
SBOTION High Courts were divided in opinion. Under the old 

set at rest a ° ^/bethel the creditor could follow tbe ancestral property 

rh%‘!.r.rcfr::a of r^na” on in ex.cn.ion. und„ ib. .r.=en. Cca. .. .» en«.ea 
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fchafe ooy oonbEOvezBy betweea the pazties with regard to the liability of the son or 
graadaoD to pay the debts of hie anoestor should be determined in ezeoufeion, It being 
open to them to raise any objeotion or detenoe in each prooeedings, which they might 
have zaieed in a separate suit instituted by the creditor. Bee the Report of the 
Special Committee. 3I.C. 763i*ll Bom.Ij.R. 699 . Qaestions as to tbs immorality 
of a debt contracted by a Hindu father upon which a decree was obtained is one 
relating to ezeoation. 33 Q- 676. The question whether a decree against a Hindu 
iatbec is capable of execution, the debt being tainted with immorality, te one relating 
to the ezeoutiou of the decree. 69 I.O> 906 (P.). 

SECTION 94. — If any party feel^ aggrieved at the Colleotor’s partition, bis remedy is 
to approach the ezeouting Court. It is not open to him to question the Colleotot’s 
action b; a separata suit. 6 Botzi.I^.R. 6^8: L96 P. R 1879. An appeal lies aooord- 
ing to the revenue law of the partioular local area. 73 P.R. 1889, 

SBOTION 98. — Ad order issuing a wazrant of azieat is one falling under 8. 47 and is 
appealable as a decree. 73 1.0. 766. An order refusing to release tbe judgment>debtor 
is not one under S. 47 and henoe not appealable. 65 P.R. 1886. An order relating to 
imprisooment of the iadgmsot-debtor relates to ezeoation and falls uoder 8. 47 and 
henoe ie appealable. 69 P.R. 1896 ; 39 P.R. 1871. An order direoting the teleaee of 
the judgmeot-debtor arrested in ezaoution falls under 8. 47. 31 M. 39. An ordec 

refustog execution simultaneously against the person and property of the judgment- 
debtor is appealable under 8. 47. 7 6. 301. Ao order under eub-S. (4) rejecting an 

application for forfeiture of a security bond is appealable under 8. 47. 34 I.O. 347 — 

10 Bur.L T. 16. An order refusing to dieoharga a surety under this seotion from 
liability is not appealable. 143 P.R. 1906 ; 15 A. 183. An order refusing recovery of 
tbe amount dooceed from a surety in not appealable. 73 P.R. 1903, 

SBOTION 86. — The question whether a woman is liable to arrest is execution of a 
deoree is under 8. 47. 

SBOTION 60. — Q-jestioos relating to attachment or sale are within 8. 47. 6 G, 28 

P.O.; 940.473; 7 O.P.D.R. 14 ; 90-D.J. 358. Questions regarding liability to attach- 

ment and sale artsiog out of 3. 60 are such questions. 8 A. 146 F. B. : 1 P. L. T. 367 
— 66 I.C. 646 ; 67 P.R. 1897 ! 19 B. 398 ; 17 I.O. 136 ; 14 M Uj.J. 137 J 97 M 659 ; 16 
O. 603 ; 16 O. 1 : 6 A. 393 ; 6 A. 448 ; 10 A. 670 ; 1936 P. 303 — 4 P. 496. An 

order in exeoution that no w^craot shall issue before a certain date for attaobmeot of 
the iudgcneat-debtoc'u pcjpsety does not fall under 8. 47. 64 P.L.R. 1911 — 9 I.O. 

B93. An order that a fresh attachment is not neoesaacy is not appealable undec 8. 47. 
34 A. 530. Oo)Qctions to attaobmeot tty parties to tbe suit must be deoided in exe- 
cution proooediogi. 30 P.L.R 1903. A judgment-debtoc whose claim to atlaohed 
property, on tbe gfouni of us being his service vatan ie rejected, cannot bring a 
roguiac suit for dejUrauoa that the property was not liable to attachment. 19 B, 
398. Tbe claim of a jadgmant-debtcc that the decree bolder took away oertain jewels 
in execution of his decree without mentioniog tbe same in tbe attsobment list falls 
under S. 47. 14 M Ej.J. 995 ; 23 65. A separate suit does not lie for value of 

crops out while under attashmeut 3 O.G. 3l5. The 8. 47 doea not apply when the 

objaotoE to attaabment is not a party to tbe suit. Tbo law is provided in O. 21, 
rr. 68-63. The question wheihsc any property is not liable to be sold in execution must 
bo determined in execution, 16 0.603; 37 C. 197 ; 96 C. 797. Questions relating 
to the liability of land to bo sold uodot 8. 9, N.W.P. Rons Aot, fall under 8. 47. 6 A. 

393. A judgmant-debber’a objeotion that the property was held by him in trust does 
not fall under 8. 47. 10 m.Ii.J, 85 ; 10 64. A reversioner'a objeotion to 

attaobmeot oanuot be tried under 8. 47. 30 M. 409. When the judgment-debtor 

seeks to set aside the sale on the ground that the bolding was not taansferable, the 
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applioGktion ie one aoddt 8. 47. 7 I.O. 46 • 36 O. 737 • 3 O.W.N. 686. An objootton to 
attaobmenfe by the jadgmeat-debtoE that he has no saleable interest in the propeEty 
{alia undee 8 . 47, and the order of dismissal is appealable. 85 I.O. 997«36O.0> 176. 

Fresh attAohment.— An otdeE disallowing the objection of the jadgment*debtoE 
that a ftesh attachment is necessary ie not appealable. 34 A* 630. 


SECTION 63.— A property of a jadgment-debtoe was attached at the instance of two 
judgmeat.areditots by the District Judge as also by the Subordinate Judge. 
The Subordinate Judge having regard to the provisions of B. 63 then declared to 
proceed with the application of the attaohiog oreditore tor sale of the property and 
being of opinion that pcooeedinge should be taken in the Oourt of the Dietriot Judge 
dismissed the execution case pending on his file 1 held that the order passed by the 
Subordinate Judge was one relating to execution within 8. 47 and as auoh was 
appealable. 36 O.D.J. 49^*49 1.0. 466. 

SECTION 64. — A suit by an attaching creditor to avoid an alienation ie not 
maintainable. The matter relates to exeouiion. 38 O. 493. 


SECTION OB.— The question whether the dearee>holder is only a nominal decree* 
bolder for the benefit ol somebody else cannot be inveetigated in exeontion. 3 M.D.J. 
320. 8. 47 did not apply in oaeea in wbiob the decree or purobase is made benami and 
a suit lay to set it aside. 17 O. 769 F.B. 

SBOTION 68, — In an exeoution proceeding transferred to a CoIIeotor under B, 68, 
the property attached was also sold at auction and purchased by the decree -holder. After 
the ocofiemation ol sale the judgment-debtor can apply to set aside the sale on the 
ground that the deoree-holdet fraudulently kept them in ignorance ol the pendency of 
the execution proceedings. A separate suit ie barred by B- 47. 36 I.C. 473. 

SEOriON 72.— An order refusing to arrange for temporary alienation under B. 73 
is one under B. 73 and appealable. 62 I.C. 386. 

SBOTION 73.— An order under 8. 73 cannot be aaid to bo one under 8. 47, if the 

qa.atioD de.ermmed b, order ar..a» betweeo the rival deoree-hcIde.B Co 

’adRment.debtor had no intereet. 43 O. 1 i 33 I.O. 433 ; 67 1,0. 431-5 Pat. L.J. 416 , 
36 C 130 • 13 I.O. 911 ; 43 M.D J. 473«67 I.O. 646 ? 14 A. 310 ; 33 M.D.T. 166 . (1931) 
Paf 304 13 Bom. r..R 866 : 33 M.D.T. 70 : 9 W.R. 614 ; 16 M.D.T. 33. II the 
qoestioo arose not only between the rival deeree-holdere but also between the 
Lbtor on the one hand and the daotee-holdere on tbs other euoh 

the eoope ol 8. 47. 36 B. 166 ; 39 I.O. 331-(1915) M.W.N. 334 ; 89 M. 670 : 37 I.C. 

900-31 M.D.J. 830. When the objection to the order under 8. 73 le based 

on the invalidity ol the exeoution application or on tbe obataoter of the 
fund in Court the question is between tbe judgment-debtor and the individual 
creditor and the decision on it is really one under 8. 47. 37 I.C. 900-3 1 M_L.J. 

RJO An order under B. 73 is oos appealable unless it also comes under S. 47 and 
eatiefies all the requirements thereof. 61 0. 761. Where one oredUor attaobea 
ococertv and other oreditore who have applied for rateable distribution have got tb 
nroDerty sold, the order dismissing the appUoation ol the judgment-debtor to seaside 
the sale determines a question relating to execution and (alls under 8. 47. 36 

B 156 Questions between eevecal mortgagees of property as to the distribution of 
fa'le pmoe?a“ c. the pcopecy ao=B no. .Ml within 8. 47. 4.W.N (.907) 301-4 A.D.J. 

493 ^ When one of several deoree-holdets agreed to pay the others their share of th 
f ..V as a share lor a sale ol land to him. but failed and the others executed the 

d::::rL1sord%VeYudgLnt-dsbtcr-s property it w- 'isld that an application to 

aeide the sale will not lie under 8. 47, but a suit would.be maintainable. 74 1-0. 

1933 A. 673 , 
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SEOTIOH 135. — An order for an arrest in exeanfeion of a decree is one in exeoation 
nnder 8. 47 and an appeal ofaallengins its validity lies. 47 678 — 84 I.O. 613. An 

order nnder 8. 136 olaimiag exemption from arrest is one relating to exeoation of the 
decree and an appeal liee therefrom. 6 I.O» 909 — 20 M.li.J. 196. 

8B0T1ON Hi.— An application noder 8. 144, O.P. Oode lor mesne profits by way of 
compensation relates to the exeoation, disoharge or eatlstaotion of the deoree. 18 H.Ij.B. 
15^.67 I.O. 395 ; contra in 82 I.O. 321. When a suit is brought lor restitntion in 
spite of the provisiona in 8. 144. it is open to the Gonrt to treat the suit as a proceeding 
in exeootion in the exeroiae ol its powers under 8. 47 (2). 13 B. 486 ; 1922 N, 198 — 

67 I.O. 319 ; 26 A. 441 ; 45 B. 1137 ; 28 M. 366. An order under 8. 144, O.P. Code, is 
not an order in exeoation failing under 8. 47. 22 A.Ij.J. 081 — 82 I.O. 321. Where the 
jadgment-debtors apply for restUntion of the property purohaaed by the anotion- 
purohaser on the gcoand that the deoree-holder had sold certain property not covered 
by the decree, the applioation is not mainteinable under S. 47. 46 A. 96. An order 
awarding profits to the judgment dobkor as against the aaotion-parohaser in oonneotion 
with restitution is appealable. 20 N.L.R. 170-79 I.O. 636. Under the ootresponding 
section of the old Oode the bar created by 8. 47 did not apply. 36 C. 266 ; 49 P.R. 
1896; 24 A. 288 ; 14 O. 606 ; 4 O. 626 ; 24 A. 361 ; 7 A. 170 P.B. Proceedings lot 
leBtikution of property taken in execution o< a deoree eubsequently set aeide 
are not under 8. 47. 36 G. 266 ; 26 I.O. 890 — 19 O.W.N. 1167 ; 28 C.W.N. 988. 
The remedy of a person entitled to a relund in ooneequenoe of the reversal or modifi- 
cation in appeal of a deoree passed by a Revenue Oonrb is both an applioation and a suit. 
26 A. 149 : IS O. 179. A deoree on an application lot restitution (in order to be appealable) 
muet be a decree on the merits of the applioation and not on the question incidentally 
arising oat of or collateral to the applioation. 8o an order that an applioation is not 
barred by limitation is not appealable under 8. 47. 110 P.R. 1913. Ss. 47 and 144 must 
be read together. The word parties in 8. 144 must be taken to include their representa* 
tivaa. ** Representative ” “does not mean only a purely legal representative, but it 
means represontative in interest and includes a purohasei of his interest so fat as euoh 
interest is aonoeraud and is afieoted by the decree. (1918) Pat. 243 — 46 I.O. 466. 
Reatitatioo ol property taken in execution ol a deoree when the deoree is amended 
relates to the oxeoatioo of the deoree. 27 A. 496 ; 23 A. 79 P.B. ; 5 O.W.N. 627 , 
26 A. 441 : 2 W R. 276; 16 M. 287 ; 4 W.R. 66 ; 19 W.R. 413 1 4 B.U.R. App. 64 ; 22 

A. 1085 (contra in I A. 389 ; 13 M. 437 ; 7 A. 432). Queetiona relating to restitu- 
tion fall under 8. 47. 40 M. 399. An order for restitution falls under 8. 47. (1919) 

M.W.N. 513 — 14 I.O. 836 ; 39 A. 339 ; 45 I.O. 603 ; 43 B. 335 ; 28 A. 665 } 39 A. 348 ; 
36 A. 441 ; 3 A. 6l *. 7 A. 433 ; 24 A. 291 ; 4 Bon. td.R. 64 ; 4 O.Li.R. 577 ; 2 W.R. 
376 ; 4 W.R. 66 ; 15 W.R. 160 ; 19 W.R. 413 ; 10 B.H.O. 397 ; 73 I O. 979 : 13 M. 
437 (eonira in 3 C. 30 F.B. ; 33 O. 601 : 13 O. 326). 

SBOTION 146. — LIABILITY OF SURETY. — An order discharging or refusing to 
disoharge a surety from liability under a bond executed in the terms of 8. 55. O, P, 
Oode. is not appealable. 58 P.L.R. 1903 ; 15 A. 183 ; 15 C. 171 : 8 P.R. 1903 ; 73 P.R. 
1903. A eueoty against whom an order is made and sought to he enforced under 

B. 146 has a right of appeal from an order made against him 13 B, 71 ; 8 W.R. 34; 

9 B.H.G.R. 119. An order direoting a surety to pay the amount of the deoree is 
appealable but is not a deoree otherwise. 39 I.C. 648 — 3 P.L.W. 414. See 24 I.C. 474 
— 27 M.L.J. 112. An order reqairing a surety for a reoeivec to pay op any money 
due. ander 8. 146 of the O. P. Code can be executed and is one under S. 47. 13 But* 

L.T. 91 ; 69 I.O. 644. Beourity bonds bypotbeoating immoveable property as security 
tor the due performance of a deoree oan be enforced in execution without a separate 
suit for sale, 46 A. 649. The liability ol a surety under his bond for the petfor- 
manoe of any deoree or for the restitution of any property takeu in execution of m 
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deocee oan be eaforoed by a aepacate enik« It ie not neoeeeary to resort to ezeoation- 
alone. 36 B. 43. a third party ^ho has gi^en eeouiity on behalf of a jadgment- 

debtor for the dne perfotmanoe of a deotee has no independent tight of application 

under 8. 47 and cannot therefore apply to the executing Court to cancel the Beourity 
bond on the ground that it was obtained by fraud. Hie only remedy is by way of a- 

separate suit. The efieot of S. 145 is that the eurety may be made a party to the' 

ezeoation proceedings against the principal debtor and an order against the surety 
ie in efieot a deoree upon his separate contract against him for the payment of money. 
The surety is not a party to the euit or to the deoree made thereiOi nor does he become 
a party to the ezeoution prooeedinge until application is made for an order against 
him. 6. 145 only makes him a party for a limited purpose, namely for appeal. 48 M. 836. 
A surety cannot bring a suit for a deolaration that the decree-holder oanoot ezecote a 
portion of the decree against him. 38 M. 117. A security bond cannot be enforced in 
ezeoation. 33 C. 35. An order for tho arrest of a eurety passed by an ordinary Count 
in ezeoution of a Small Cause deoree traneferred to it for ezeoution ie appealable 
30 C.Hj J. 129»37 I.C. 10. An appeal lies against the surety by a third person to enlocoe 
the security bond. 36 I.C. 76«(1914) M.W.N. 714. 


8EQTION 148. — An order extending lime under B. 148 of the O.P. Code is 
not appealable. 11 A.Ij.J. 9S0 ; 31 I.C. 3s0 : (But see 14 A. 630) : 33 C li.J. 393. 

8EOTION 101.-~-ProaeedingB in ezeoution of an order concerning coats of a commie- 
eion are under B. 161 and do not fall under 8. 47. As such there ie no appeal thorofrom. 
74 I.C. 166. An order for restitution under 8. 161 under the inherent powers of the 
Court and not under B. 144 is not oppealable. 89 I.C. 769 ; 10 P.E> 1914 ; 19 I«0. 

439=» 173 P.Ii.R. 1913. 

ORDER 21. R. 1. — The executing Court has jurisdiotion to entertain an applioaiiou 
for a refund of the money deposited by a judgment-debtor under O. 31. r. 1. when another 
judgment. debtor had already paid the amount to the deoree-holder, and the payment 
was certified. 66 I.O, 307=3 Pat. L-T. 764. Questions between the deotee-boldet and 
the third person as to the money deposited in the treasury do not come under 8. 47. 
6 A. 13 : 19 C, 366. 

ORDER at. R. 2. — The judgment-debtor cannot bring a euit against the deocee- 
holdor for a deolaration that the decree has been satisfied out ol Court 
lion restraioiog him from exooutiag tho decree. 36 I.O. 986, 988 . 38 I.O. 4 8, • ^ 

33 B. 463 ; 31 O. 480 ; 10 B. 156 ; 30 A. 364 ; 33 I.O. 963 5 60 I.O, 9S6. Tbe view 
taken by tho Punjab High Ooucb was oontrary and it was held that a suit for a deolara- 
tioQ that a deoree obtained against the plaintiff and others baa been satiBdad as regards 
the plaintiff and hence cannot be ezaouted against him is maintainable. Neither B. 47 
nor O. 31, r. 3 is a bar tosuob a suit, 43 P.R. 1914 ; 16 P.R. 1910. But see now 
3 L. 319F.B. taking the view of the other High Courts. But the judgment-debtor 
can sue the doocee holdot for damages for breaoh of oontraot in euoh oases. The 
question in euoh a suit is not a question relating to ezeoution. disohargo or satisfaotion 
of tbe deoree. but whether the decree. holder agreed to aooept “ 

aatlefaotioD of his deoree, and if so what are the damages sustained . 

debtor by roaeon ol tho breaoh ol oontraot. 38 B. 39. : 36 O. 718 ; 31 M. 409 . 
32 I.C. 963 P.O. ; 38 I.O. 488=7 L.B.R. 367 : 33 I.C. 406 = (1914) 

order under O. 31. r. 3 relu.iug or allowing an application lor oertiljing a pay 
°^o:t a“regod to ha'ya been made to tho 

68 I.O. 646-1 P. 644 ; 18 M. 36 ; 11 B. 67 i 16 A. 139 : 7 O.W N. 173 i 18 O.W.N. 3/. 

I( tho adjuetment ol a door.o out ot Court hae not !>“■> ? „ot 

r. 3. tho Court oxoou.ing tho deoree cannot take nctioe ol it ^ “be uaU=-‘- 

open to tho Court to inveetigate under S. 47 alUgationo ol fraud made by the lu g 
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defakoc BRainfit the deoree-holder. 16 O.W.N. 33-13 I.O. 67. An alleefttion that an 
adjaskmenk of a decree oak of Oourt is Iraudulonk must be gone Into and 
kbe Ooatb in exeoufcion. 41 A. 443 ; 30 O.L.J. 278 = 63 I.O. 67. When khe 
putohasee oompromiaed with the judgtnenb-debtor to give him time to pay ofi khe deo* 
before he would apply lot delivery of poaaasaion but notwithstanding he applied fot de- 
livery of posaeeaion held that the qaaation of oompromiee waa triable by the oxeouting 
Oouct and an appeal Uy from the order. 18 O.W.N. 37=20 I.O. 874. An application 
by the )u3gmeot*d6Dtor lot oerblfyiog payment by him fco t»he dootee-holdet ou o 
Court celatea to execution, eto.. and falle under 8. 47. The diamiasal of auoh an «PP»oa; 
tioo 18 appealable. 3 P.D.T. 487 = 69 I.O. 615. O. 31. r. 2. doea not in any way limit 
or aOeot the oporaiiou of 8. 47. and doea ooi prevent the Oouct from invaetigating a 
question of fraud on the part of the dooree holdec in omitting to oeckify aatialao- 
cion of a deoree. 68 I.O. 934 = 11 D.B.R. 363. Ao order paeaed under O. 21. t. 2, relus- 
iug the application of the judgmeat-debtor to taoord an adjualment of the decree out ot 
Court ia one under S. 47 aod aa auoh appealable. 16 A, 139; SM.lj.J. 140; 18 M. 3 . 

An appeal lies from an order diamisatng or rejaotiog on application for re-opening the 
oase by ooQoelliog the ex parte order, oerkifying payment by the judgment-debtor. 
U.B.R 1897 — 1901. Vol. tl. 254. It ia not opan to an executing Oouct to inveatigate 
the laot of receipt, of the decretal amount or o! the adjustment of the deoree out of 
Court in the execution ptoueedinge. By reason of the speoial provisions of r. 3. the 
determiootion of this question has boon taksu out of the purview of 8. 47. 135 P»R» 

1919; (37 O.L.J. followed, contra in 34 B. 576). When the attaching oreditora have 
been made parLiea to the daoeee-holdec’d applloation lor entering up eatialaotion the 
QueetioQ that arisea between them is one falling uader B. 47 and an appeal lies from an 
order thereon. 34 M D T. 495 = 48 I.O. 109- A suit for the raoovery of the amount not 
oectifisd to the Oourt ie barred by S. 47. 6 B. 146 ; 83 P.R. 1884 ; (8 O. 403 even when 
an uaneoessary party ia added). In execution ot a rent deoree a oettain holding waa 
advertised foreale. Bubsequently a petition w^s filed puportiog to be made by the 
decree-holder certifying that he had reoeivad payment in lull and praying lot diemieaal 
of the execution oase on full eatiefaobioo. The deotee-holdar afterwacda put iu a peti- 
tion praying that the order of diemiesal ebould be oanoelled on the ground that the 
oertifioace was a forgery and that the execution oaae should be allowed to proceed. 
The petition waa rejected on the ground that the deocotal money had really been paid. 
The order was held to bo under Q. 47 and an appeal la? therefrom. 40 I.O. 839 — 26 C. 
Ij.J. 317. An appeal from an order pa'^sed in execution proceedings under O. 31, t. 3 
of a Small Oouse Ooucs dois not lie. 43 C.C 467 = 3 P.Li.W, 146. 


A euit to set aside a sale held in exeouticn of a deoree for money which waa 
paid bus unoortifiad would lie ou the ground ot fraud. 9 O. 788 ; 10 O. 354 ; 20 A. 
364 Bub aee 13 I.O. 67. mentioned above. A suit to recover payment made not 
diffeotly' towards satiBfaoVion of a deoree lies. 1 M. 303. A suit by a surety, who 
bad paid the amount to the deoteo-holder, against the judgment-debtor, la not 
barred when baaed on the plea of an unoartified adjustment. 13 B. 235. A euit ou 
the basis of an uncertified payment by means of a bond is maintainable. 10 M.B.J. 313, 
An opplloatina by the deoeae-holdet, denying the genuiusness of the application oettlfy- 
ing oatiafactlon of the decree aod asking that the order passed thereon should be oanoel- 
led and the execution oase allowed to proceed must be treated as one falling under 
a 47, although it pueparced to be proasntsd under O. 47, r. 1. An appeal therefore lies 
I torn the order on such an applioatio □ • 26 G- Ij . J . 3 17 = 40 I. C. 839. NVheu the judgment • 
debtor had arranged with his bank to pay oS the deocotal amount and enter up satis- 
faction which it failed to do ; and subsequently the bank got an assignment, of the 
deoree rsoognised by the Court and executed the decree and realised the amount, held 
that a suit by the judgment-debtor to recover the amount realised in breaoh of the 
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oontraot was maiatainable and that 8< 47 of the 0»F. Code was no bar. (1917) M.W> 
N, 369*40 I.O. 649. Qaestions of adjastment after decree abaolate for sale fall under 
B. 47. 12 C.W.N, 382. 


ORDER 21, R. 6.— An appeal lies from an order directing or refaeing the iseae of 
a oertificate under this tale. 6 N.W.F. 73. 


ORDER 21, Rr. 7 — 9.— See S< 42 supra. 


ORDER 21, R. 10.— An order disallowing execution to one of the deoree^bolders ie 
not under 8. 47. 23 B. 633 ; 17 W.B. 416 ; 5 0.592; 17 W.B. 136. The order protecting 
the interests of non-applying decree-holders ie not appealable under 8. 47. 6 Q. 

693 : 3 M.D.T. 307. (The contrary view was held in 17 M. 394 in which oase on appeal 
was held to lie on the ground that the question was one between the deoree-holder on 
the one band and the judgment-debtor on the other who objeoted to tbe execution by 
one of the several decree* holders. If the judgment-debtor’s objeotioa to exeoution is 
allowed, tbe deoree-holdet may appeal and if it is disallowed the judgment^debtor may 
appeal. 17 M. 394 ; 36 P.R. 1898; 90 1.0. 339*33 M.D.T. 118. Dieputes among 
oo.deoree-holders as to tbe right of one to execute a joint decree to tbe exolueion of tbe 
other are not under 8. 47, as not arising between parties to the suit. 70 X.O. 339 ; 17 
W,R. 136. Questions as to part eatisfaotion of the deoree oannot be raised in a separate 
suit, 8 O. 403. Tbe question whether a oertifioation by one was in fraud of other 
oc6ditoc0 falls uDder 8.47* 19 666* Aq otdec ol ft judge of the High Ooaek 

preeidiog ovec the Privy QoudciI Departmeott tejeoting fto applioatioQ for exeoakion is 
ft judgmeot witbio the meaDiog of B* 16 of the Ohatter and is therefore appeslftble* 6 
Or 5944 


ORDER 21, R. 16. — Any question between the transferee of the decree-holder and the 
judgment debtor falls under 8. 47. 2 A.D.J. 386 ; 38 I.O. 906 (M.)i 9 B H.O. 49 1 11 B. 
306 ; 36 A. 613 ; 1 A.D.J. 61 ; 16 A. 483 ; 16 M.D.J. 37 ; 78 I.O. 496 1 70 I.O* 3^9 i aS 
M. 364 ; 26 M. 383 ; 13 C. 610 ; 9 A. 4G ; 36 A. 443 : 37 O. 670 1 20 A. 639 : 36 M. 645: 
4 M. 986 ; 38 M. 64 ; 78 P.R. 1896 ; 2 A. 91 ; 3 D.W. 109. An appeal lies from an 
order of a Court diemissiog an applioation for theexoootion of a deoree made by a person 
who olaime to bo a transferee of tbe deoree. 16 A. 483. An order refusing to recognise tbe 
transferee of a deoree. or dismissing his application lor exeoution on the objection of the 
judgment-debtor ie one under 8. 47. 16 A. 483 ; 26 A. 443 ; 27 0. 670; 26 M, 303 ; 6 1. 
O. 199-8 M.Ii.T 66. An Older reoognising a transfer of the deoree is one under 8. 47. 
3 li W. 109*36 I.C. 944 ; 9 B.H.C. 49. Anordet of tbe ereouting Court determining 
whether an alleged (ronsferee from tbe deoree-holdet is or ie not the decree bolder e 
representative is an order under B. 47. 27 O. 260; 36 C. 360. A transferee of a deoree 

whose applioation is rojeoted under O. 31, r. 16, ou the ground that tbe trans er le no 
a valid one is not precluded from inetiiuting a regular suit for a deolaration as to the 
validity of the transfer, os such a question is nob one between the pactiM to the suit and 
does not relate to exeoution of the deoree, 36 M. 364 : 11 O, 393 : A-W N- (1896) 301 
3 C. 371 ; 36 Bom. Ii.R. 333*80 I.O. 349 (confra in 11 B. 606). An order disallow- 
ing the petition of the assignee on the ground that be acquired only a partial jo^ereet 
in tbe decree ie not appealable and a suit lies to enforce his right. 38 M. 64. 
An order under O. 21. r. 16, lefueiug to execute a decree assigned by the decree-holder 
on the ground that the decree had been satisfied by payment to tbe original deoree- 
bolder fell under 8. 47 and an appeal and a second appeal lay tberefrona. 4 C P. D R. 
133. A person benefioially entitled under a decree whose applioation under 0_ 31, t. 
has been rejected may bring a separate suit lor a declaration that he .a the person 

entitled to execute the deoree. 30 A. 639. No appeal lies CT O 7S4! 

of the two aseigoees of a decree to execute it to the exolusion of tbe other. 83 I.O. 734. 

If tbe Court rofusea to recognise the assignment of a deoree, a cause of action against 
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^he jodgmaat-debtoe aTisea whioh ooatd be eaforoed in a cegalar saUe 78 P.R. 1836 ; 
76 F.R 1890 F.B. An objeotion that the aaQigoee ie a benamidae lot somebody also 
cannot be gone into in execution. 39 O.W.N. 491-44 I.O. 13 (contra held 
in 64 I.G. 944). When an application nndee O, 91, e. 16 by the tEanelezee is 
dlemiBsed loe default of appeaeaooe, the ocdet may be appealed againet undee 
8. 47. I A.Ij.J. 61 ; 28 A. 613. Dispatee as to the legality of the patohase by 
the jadgment'debtocs of the eights of some of the daoeee holdeie in the peopetty 
to whioh the deoree aelates and the extent of the abara acquired under the 
purchase ate qnaationa falling within 8. 47. 10 A. 670 (contra in 16 C. 187). 
No suit will lie to eatablieb a right to execute a deoree when an order diamiaaing an 
application under O. 31, t, 16, baa been allowed to become final. 38 A. 613 ;,96 M. 383 * 
15 M.U.J. 97. An order to the eflect ** that the objection of the jadgmeot-debtor be 
disallowed with costs and the name of the parobaser of the decree be substituted in 
place of the original deoree-holder and the oaae be atruok ofl ia one under 

8. 47. A.W.N. (1891) 187. The question whether a transferee can exeonte the 

deoree ia one falling under B. 47 and no aepsrate suit lies foe a decla- 
ration ol that right. 36 1. O. 944-3 li.W. 109. The question ol the irregularity 
or illegality of the notice ieeued under O. 3<, r. 16 and ita.J efieot is one arising 
between she paisiee to the euis aud can only be deueemiuod unooc 8. 47. A seyarate 
suit to declare that certain execution prooeedings are void for non^oomplianoe with 
O 31. c. 16. is not maintainable, 66 I.G, 461. A decision ou a dispute between the 
decree-holder and the transleree ie not appealable under 8. 47. 6 O, 693 i 11 O. 160 { 
13 M. 611. It the name of the transferee le placed ou she record, a rejeotion of bia 

appltoatioQ lor execution falls under 8. 47. 11 O. 393 • 13 M. 611 . 36 M, 383' 

An applioatiOD by a transferee deoree-holder ia an applioation in execution and not 
one merely to recogmea htm as euoa transtecoe. A diemieaal for default of suoh a 
petition atoee an order paeaed on it in favour of the traaeferee decree-holder ie an order 
passed in a matter rslatiog so execution. 33 I.O. 71. When a decree fell to the share 
of a Bindu lady upon a pattisico ol her deceased husband’s estate between betselC and 
her sona and an applioation for ezeoution of the deoree by the exeouccr of the eetate 
was relused on the objootioa of the eons and the judgment-debtora that the lady had 
only a lifo-intecess in she deoree and is passed on her death to bet aona held that the 
appeal lay from the > order uoder S. 47. 11 G.W.N. 239. Au ocdet directing the 

BUbatiiution of the aseignee as a deoree holder in the place ol the original one ta not 
appealable. 13 W.B. 224 ; 15 W.R. 283. When a translereo had agreed to satisfy the 
deoree before it was tranefecred to him an objaotion .that the deoree is satisfied can be 
taken in execution. 19 M. 290. An order refudiag pacmieaioo to exeouso a deoree is 
appealable only if tbeasiigaee aae been legally placed on the record as deoree-holder. 
11 O. 393 ; 13 M. 611. An order disallowing traaeferee of the deoree to execute it is 
not appealable. 3 C. 371 ; 26 Bom. Ij.R. 333 — 80 I.O. 349 (contra in 11 B. 606 ; 
36 M. 383). 

Absence of ancoessloo certificate. '-^The order of the Court refueing to allow the 
representatives of the deceased deoree-holder to execute the decree and staying suoh 
execution until he should have obtained a oertifioate to oolleot debts ia one passed 
under 8. 47, 6 A. 213, 

The order of an exeouting Oourt as to the genuineness of the purchaser of a 
decree arising between the purohaser and the judgmeot-oceditor of the deoree-holder 
who opposes an applioation by the purohaser lor execution falls within 5. 47 (3) and 
Is appealable. 32 1.0- 534 — 20 O.W.N. 679. 

ORDER 21, R. 17. — An order under O. 21, r. 17 ia not appealable. 9 M Lj.T. 347. 
O’Kinealy, p. 70i . An appeal lay under B. 345 of the old Code of 1883 aooording 
to 8. 688, ol. 11 of the old Code. Bat under the present Code O. 43 does not provide for 
such orders. 


54 
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ORDER 21, Ri IS.^The qaesfcion wtaethee the deotee-holders were entitled to have 
the benefit of a set ofi of theic daoraea against the juigmant-dabtoc who had obtained a 
deorea against the formar is a qaestion calatiag to eseoation, 33 W«B« 336* 


ORDER 21, R. 21. — An order allowing simaUaneous exeoatica or refusing execu- 
tion at tba same time against the person ot)property of the judgment-dabtor falls 
under S. 47 and is appealable. 7 B. SOI. 


ORDER, 21, R. 22. — Qaastions relating to the abaeaoa of issue ofootioe and its effaot 
fall under 8. 47. 40 0.46. Where every pcoeess posscibed by the legUlatuee with 

a view to appraise the judgmeat'debtors or their represantativeB that oxeoutioa was to 
proceed against them hal bean suppressed fcaaduleatly, hald that such a oasa was 
governed by S. 47 ol the O-P. Code. 37 G.D.J. 628«46l.O. 331. A jadgment- 
debtor has a right to ohallenge a 8 *le under 8. 47 held without notice under r. 33 
to him and in such a oase there is a tight of aeooud appeal. (1933) Pat. 39a — 83 I.O. 
747. An applioation to set aside a Court sale on the ground that no notioe was given 
of the applioation for attaohmeat and order for sale, oomea under 8. 47 and aa 
order passed thereon is appealable as a deoree, 47 M. 388. A question whether the 
omission to serve a notioe under O. 31. r. 33 haa resulted in aubatantial injury to the 
owner of the property sold falls under 8. 47. 40 O. 46. An objection to execution under 
O. 31, t. 33 comes ander 8. 47. O.P. Code, and the order on such an objeotioo is open 
to Bdoood appeal* 1926 0 * 639®91 leO* 711. 

ORDER 21, R. 24. — An order that no warrant ol attachment should ibbuo by a 
oertain date is uot appealable under B. 47. as not determining any right between the 
parties. 101 P.D R. 1911 ; 9 I.O. 833. The Court is ordinarily bound to issue V^ooeeB 
for attachment when applied for and oannot properly refuse to do so except aa provided 
in O. 31. r, 34. 67 P.R. 1B97. 


ORDER 21. R. 26.-QueetionB relating to stay of execution ore 

* , ,, on n T a *iia • 37 I O. 444. Rulings under the old Code were, 

ning Buob questions. 20 C.D.J. 513 , 27 .w , , n aqa * i-a R qo • 13 B. 

i<i n 111 • 10 A 389 ; 30 M. 366 ; 7 O. 733 ; 8 C. 477 5 13 O. 634 , “ 30 , 12 a. 

279 An order gcanting stay of erooutioa does not fall under S. 47. /laorao 

Jof ia^ftithi: r:; rthrc^ore -r : 

^ H To‘"?,rrr. rs^r r. “aV/orr r. ...nuo. 

?=ifi== 

r.-e -o- - : oa r. r;.a“ u. 
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omiaeioD of the woide “stay of exeoution” in the section is no indioation that mattecs. 
telating to stay of exeoution ate not within B. 47. The omission is due to avoid 
surplusage. 39 M. 641 ; 40 M. 333; 14 O.L.J. 469. Aooording to the Punjab view 
also all orders staying execution of deoreee ate questions relating to the exeoutioo. and 
are appealable under 8. 47. 1933 L. 614*=76 I-O. 419 (eoHfro in 41 O. 160 ; 66 I.O. 
338). 

ORDER 21. R. 82. — A suit is barred under S. s7 lot enforoement of a prohibitory 
injuiiotioD embodied in a deoree, but the remedy ie by way of exeoution under O. 31, 
r. 33. C.P. Code. 46 O. 103. When under a oompromise deotec, the defendant bound 
himeell to endorse oertain protnieeoty notes in plaintifi’s favour and they became time 
barred the remedy of the plaintifi is by ezeoution under O. 31. t. 33, and not by a sepa- 
rate suit. 46 I.C. 689 = 24 M.Ii.T. 34. When A obtained a decree restraining the defen- 
dant from interfering in oertain works Chat be was ereoting on the land, an applioation 
by the judgment-debbor that A enoroaohed on his land does not lie in exeoution pro- 
oeedioge. JS A. 73 ; 3 A.L.J. 673. When in execution of a decree the piaintifi tried 
to pull down the buildiog erected hy the defendant upon land alleged tc be in the deoree 
which was silent as to demolition, the question of the right to remove the building is 
one under 8. 47. 7 W.R. 379. The deoree in a suit directing the permanent closing of 
a door by the judgment-debtor who after formally complying with the order shortly 
afterwards re opened it. it was htld that the deoree-boldet could prooeed by way of 
exeoution to have the door closed and no separate suit is neoetsary. 13 A.L.J. 347 = 33 
I.O. 947, 

ORDER 21, R. 34.— An appeal lies from an order under this rule on an objection 
to the draft of a document or of an endorsement under O. 48, r. 1 (1) as an appeal 
troni ao oidec axproesly Allowed by law ecd not uodet Bi 47 e 

ORDER 21, Rr* 33, Se.-^Qaeetione relating to reeietonoe or obBtruotioo to poeaes- 
sfozi of izxiDioveable properly by a tbird p^rty do not fall under S# 47* Tb© deotee^holdec 
may either make us© of Ihe eommaty remedy provided by r* 97 or bring a regular suit 
as provided by r, 103* 8 Be 602 ; 42 B* 10 : 46 1.0* 699 ; 49 I.C. 998* A suit foe 

poeeeseioD alter failure, omieaioD or .oegligenoe to execute tb© decree giving poeFeeeioD 
will bo barred, 10 B.H.C. 433 ; 10 C.L R* 258 ; 95 W.R. 372 ; 23 B. 96 ; 94 C. 473 ; 
17 M. 343 P.O. A person who has been disporsefleed under the terms of a deoreo to which 
ho was a party is not oompeteot to bring a euit for recovery cf possesGioo. Bie remedy 
ie by way of an applioation to the ©xeoutiog Court. 32 683 = 83 I.C* 80. An 

order rejooliDg the appHoatiOo by judgmsnt^debtor dispoescdsod of immovoabi© property 
disputiog the deoree^boldor'a right to be put into porsession falls under 8. 47 and io 
appealable. 35 A* 343. Whore a deoreo ordered delivery of poeaesaioD of oertain land 
with crops etandit^g upon it, the delivery of Cho crops can b© cofocded in cxccutica 
alone. 6 M.H.O. 13. Whon the judgment-debtor was ejeotod notwithstanding the 
objeotioD that the plaintiCf got only a deoree for proprietary possersion which was 
overruled, a euit to set aside the order ie barred. 9 C. 873. When a party is diepoaseBeed 
in execution of a deoree* tho only remedy open to him ia to apply in czeoatioa prooeed- 
ings, 6 M.H.Q* 1B6 ; 6 M H.C. 393. A nsufruotuary mortgagee, who was also a 
CO sharer, brought on a sale by the mortgagor a suit for pre-emption without asking 
foe posaesieioD obtained a decree and paid the money into Court* which was received by 
the vendees* The decree was never exeoaled. Beld that the plaioti£f himself being in 
poesessiOD qua mortgagee* it was not necessary for him to seek any farther relief in 
execution of ibe pfe*emption decree under O. 31, r« 36, and that a suit tor a declara* 

tioD cf hie title te not barred by B* 47, tbat when the money wae deposited under ibe 
decree and the same was taken away by the vendees* he became the full owner of the 
properly and no title remained with anybody else* 13 A.Lj.J* 631 = 93 I.C* 876* 
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ORDER 21. R. 40. — An order under O. ai, r. 40 dtamisgiDg the application of the 
deoree-holder (or the arrest and imprisonment of the ]adgment-debtor relates to the 
execution of a decree and Is appealable. 1 Ii. 77 ■ 4 U.Xj.?. 366“19a3 U. 269 S 

69 P.R. 1896 ; 21 M. 29 ; 6 I.G. 909 ; 32 I.G. 731. An order grantiog an applioation 
by the jadgmeot.debtor (or release under O. 91, r. 40, ie an order on a question arising 
between the parties toathe suit and relating to the execution of the decree, so as to 
(alt within B. 47> Buoh an order is a decree and open to appeal. 31 M. 39, An order 
for arrest is appealable as a decree. 69 P.B* 1696 ; 23 P.R. 1871. A decision by a 
Oourt on the question whether an arrest o( the judgment*debtor by a Court officer is 
legal or otherwise falls under 8 . 47 and is appealable ae a deotee. 33 I.G. 731e“3 I».W. 
35, 

ORDER 21, R. 46, — The question whether a debt due to the judgment-debtor 
attaobed in execution of the decree against him is really due to the judgment-debtor is 
triable only in executing Oourt and no separate suit lies. 8 O.Tj.J. 766—381.0. 461. When 
debts have been attached under an order of the Oouitt any person oolleoting them aots 
Id contempt of Court. An applioation by the attaohing oreditor asking the Court to 
compel suoh person to disgorge the money and pay it into Court under the penalty of 
being arrested is an applioation Id execution. 37 A. 376. 

ORDER 21, R. 80. — An order diieotiog execution against partners under O. 21, 
E. 60 'c) is under S. 47 because it is a deoree determining the question relating to the 
rights and liabilities of the parties with refezenoe to the relief granted by the deoree. 
19 C W N. XOO0 — 26 I.O 666 . Where an award ie made against a firm, the question 
as to who are the partners in the firm against whom the award can be enforced falls 
ucidst B* 47« 86 ItO# 1013*^1936 Be 993« 


ORDER 21, R 51. — An order under O. 91, r. 61, is not under B. 47 it the objec- 
tor is not the judgment-debtor. 19 O. 366. 

ORDER 21, R. 52. — All queetiona involved under O. 21, r. 63, must be aa between 
the decree-holder and the judgment-debtor in the deoisiou whioh is being 
are questions under 8 . 47. 38 I.O. 773-6 U.W. 363. An order paesed under O. 31 

r. 63 is not an administrative order but a judicial order binding upon the parties 

ooDOOtaed* 83 I.Ce 940. 

ORDER 21. R. 53.— A obtained a deoree ageioat B and O. Both B and O with 

two other persoDB held a deoree against X and YJ A applied for execution of hia deoree by 
att.ohmont ol the interest ot B ana O in the deeree vhioh they ° 

sertone held against X end Y. The applioation wae relueed. Held ^ 

not nartiee to A‘e deoree, the questions arising between them and A oould not he 

taken ae questions relating to the execution of the deoree held by A. ^ 3 “® 

the applioation doee not fall uuder 8 . 47 and was not thereiore appealable. 17 O.C. 374 

»a7 ItC. 363. 

nRnRR 21 Rr 58— B3 — These rules refer to objections and claims by third parties 

and hen^they do nof ,an under 8 . ,V. . epee.a. enntntary remedy ie 

O 21 t 63 refers to oases in which the olaimaut ot objector was not a 
38 A. 637. O. 21 . . , natty to the Buib, the case would be 

reLedt^”'.} ofhoUara.^^^^^ 

60 th^pr^perly iron, ai.aehmen. on .he ground c, poeeeee.ou 
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by the jadgmeni-debtoi« not oq hie own aooonat. bat in ttuet lot soma other 
person. 11 W.R. 204 ; 21 W.R. 365 ; 15 O. 437. Where A in exeouiion of a 

deotee for money againat B as ihebait of a deity attaohes and prooeeds to eel! 
properties of whioh B or his saaoessor in offioa alleged that he is in possession 
not as shebaie of the deity, but in his own right the oase does not fall andee B. 47, 
but noder O. 21, t. 63. 42 O. 440. The order of a judge of a High Court on 

the original eide disallowing a claim piefeteed under these rules by the mort- 
gagees of immoveable property attaohed in execution of a deoree is a judgment within 
the meaning of ol. 16 of the LetterB Patent and is therefore appealable. 26 M. 566. 
An order deolating that the property sought to be attached does not belong to the 
judgment-debtor but to an objeotor tails under the rules and is not appealable. 
2 Bom. Ij,R. 241 ; 28 B. 468. No appeal lies from an order under O. 21. r. 61. 
4 A. 190 ; 25 M. 665. No appeal liee from an order on an application by an objeotor 
or oliamant under these rules. 16 W.R. 339 ; 19 ^7.R. 98 ; 38 A. 637 • 36 I.O. 6 = 14 A, 
Ij.J. 722 ; 34 I.O. 769 = 3 L.W. 377 *. 33 I.C. 226 ; 1 R. 276 ; 38 I.O. 299. An order 
passed on a claim petition put under these rules is not appealable under B. 47 even 
if it wrongly purports to be one under B. 47. 38 I.O. 162. An order against the legal 

representative ol the deaeased judgment-debtor that the property attached forme part 
of the assets of the deceased falls under this eeotion. 3 1 I.O. 321 = 22 C.U J . 304 . An 
objection by a defendant against whom a suit is diemiased, although put in under 
O. 21, r. 58 is still one under B. 47 and an appeal lies from the order thereon. 76 I.C. 
747 ; 87 I.O. 743=3 P.U.R. 482. A suit by a pro-torma defendaut who was a party 
to execution prooeedinge under t. 58 is barred by 8. 47. 1926 O. 64 = 86 I.C. 642. 

ORDER 31, R. 64. —An order for sale ie appealable as one under B. 47. 4 O.Ij.R. 

27. An order of the Court refusing to allow the sals of the attached debt ou the ground 
that the suit on the basie of the debt wae diemiased falls under 8. 47 and no separate 
suit lies lor a deolaration that the attached debt was really due to the judgment-debtor 
as this is a question relating to the execution of the deoree obtained by the attaching 
creditor. 3 O.U.J. 766 = 38 I.C. 461. An order refusing an application that property 
attached in execution ol a deoree against the judgment'debtor should be sold in euo- 
ceasive shares falls under 8. 47. 4 O.Li.R. 27. An order allowing an objeobion to sale 
is appealable under 8. 47 ; and a separate suit to avoid the oonsequenoes of euob an 
order is barred by 8. 47. 17 A.L.J. 832 = 61 1.0. 184. The exeoubing Court has power 

to efieot sale and exolueive power in all matters oonneoted with sales. 3 A. 356 ; 
21 O. 200 : 1 I.C. 78. 

ORDER 21, R. 66. — An order of the executing Court overruling the judgment- 
debtor’s objeotion to the valuation put io by tbe deoree-holder in the sale proclamation 
and refusing the ja dgmont-debtcr’s prayer for adjournment o! tbe sale and icsue of a 
fresh pcoolamabion do not fall under 8. 47. 47 I.O. 612. In 30 C. 617 it was held 

tbat an order disallowing the judgment-debtor's objeotion to tbe property being inade- 
quately valued in tbe peoolamatioo is appealable. See also 36 P.W.R. 1919 = 49 I.O, 
534 ; 6 I.O. 180. An order direotirig tbe pifopertics advertised for sale in a sale procla- 
mation to be sold in a partioular order is administrative in its character and ie not 
appealable, 46 192 = 78 I.C. 820, Au order fixing the upset price in a sale 

proclamation is not appealable. 44 M.L.J. 599=72 I.C. 836 ; 27 M. 269 P.B, ; (1917) 
M.W N. 141. An order settling terms of a proolamation and directing its issue 
is not appealable. 64 I.C. 517 = 35 C-L.J. 170. Every order passed in execution 
prooeodings is nob appealable ; only such orders as conclusively determine 
tbe rights of tbe parties are appealable. No appeal lies against an order aoceptiog 
the valuation put up on a property by the deoree-holder under O, 21, r. 66. 
14 C.Ij.J. 36 ; 16 C.W.N. 970- 17 I.C. 88; 22 I.C- 648: 10 I.C . 371 = 16 C.W.N. 
124 ; 14 A.L.J. 363 = 36 I.C. 230 ; 2 P. L.J. 13 = 38 I.O. 616 ; 27 M, 269 F.B. ; 46 
M.U.J. 71. An order tentatively fixing (or tbe purposes ol an auction sale, the market 
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value of the pcopecfey deciding the figuee at which the bidding ahould commence can- 
not be tegacded ae a oonoluaive detecmination of any right of parties under B. 47. 
419171 M W.N. 141 « 39 I.O. 897 ; 33 1.0.648: 11 1.0.769“' 14 O.U.J. 607 : 72 I.O. 
S36 • 16 O.W.N. 134 : 27 M. 269 : 39 A. 416 ; 16 O.W.N. 970 ; 36 I.O. 403 ; 46 I.O. 664 ; 
38 I.O, 616 ; 47 I O. 613 ; 78 I.O. 829 ; 6 Pat. U.J. 607. The question whether the Court 
could sell the property subject to enoumbrauoes ie one relating to execution, etc. 73 I. 
O 860=*(1933) A complaint relating to the violation of 0.31, t. 66 on the 

cfouod that ootioe was nob given to all the patties oonoeroed before the proclamation 
L.aeitled, ialle aadet 0.21, t. 66 Bad S. 47 .nd ther. is .n appeal aad » second 
appeal oonecqueotly. (1919) M.W.N. 897=53 I.O. 809; 10 Bom. B.B. 
aotion Of the Court in settling the terms of a proclamation under O. 91. r. 66 le a 

indioial nob and ia appealable. 36 P.W.R 1919 ; 49 I.O 639 ; 27 I.C. 872 : 85 1 0. 230 = 

14 A li J 363. No appeal lies from an order uedet O. 31. r 66 I4j as it do6^ not fall 

if;. B 47 9 U B.R 350 = 36 I.C. 401 ; 16 C.W N. 970 ; 46 1.0. 564 (confra held m 

sfp w'^’lD^g^Te 1.0. 639 ; 36 I.O. 330 : 6 1.0. lBO-15 O.W.N. 713 : 30 O- 617). 

When the values seated by the iudgment-debtor and the decree-holder were stated m 

proclamation of sale and no enquiry was made as to whether any « 

was cotceob or whether any other value was oorreot. the order doee not fall under 3. 47 

Id To scccnd appeal lie, bn the High Cour-.. 11 1.0. 759. Ncne ol the proeeed.nge cf 

* n 31 t 66 in relation to the proolamation of sale is an order within 

a Cenrb under 0_ 21 thi, are cf an adminietra.i.c 

Zl tZ aZlldl^aZBO^B.. 2^ M. 259 F B. ; 6 M.B.T. 252 ; 4 M.B.T. 
S6r= i8 M L 5-660. A complaint relating to the violation of O. 31. t. 66 on the 
A notice was not given to all the parties oonoerned before the pcooUmation 

ground . . ■ covered by O. 31, t, 90 and can only be ooneidered under 8- 47 

Tc 809- 1913) M W.N. 897. An order aummarlly dismissing the objectmoe ^the 

^‘Hament debtor to the proclamation of sale falls under 8. 47. 14 A.D.J. 363. When 

jadgni 60 «-aeo&oc hu if • wa it onlv to the ordec id whtob 

m.w.h. 662 ; 

72 10 , 860-1933 P. 14. See 78 I.O. 839 . 8 0.0. 861. 

»oi>cR Qi R 71 —If the decree-holder is the defaulting purchaser the question 

VV Vm. 464 An order under this rule allowing or disallowing an 
falls under S. 47 , 13 appealable as a decree under 8. 47. 13 

application ^ 439 - 1 A. 181 P.B- ; 88 I.O. 131-39 O O 337 : 30 B 

?6 0 636?f44 366 (overruling 14 A. 301 ; 19 A. 33 ; 13 A. 397). An 
'■ La avo^ U tS; rurdbaser ia not a party to the suit. 16 O. 636. A separate suit 
appeal lies * of a Court to pay up dofioiency is nob disallowed by any enact- 

‘e^crbrrpS'ge. 19 .. 22 ; ^ . 201 = - 36o“"wL‘nh: 

rm'irVh::';".*-^^: ^ cc°d 41 ^.. dc,. om .. ..om e^ch 

an order under this rule. 46 B. 333. 

arhRR 31 R. 72 .-Wh 3 re a deoree-holdor without leave of the court buys the pro- 
ORDBR 21. ^ ^ remedy of the latter is by an apphoa- 

petty ot the , separate suit, beoause the question whether a 

ttou uDdoc r. I 3 an ^ Question between the parties to the suit and celatiog 

sale thould be sot aside or n ^ 22 B .17 1 - 33 A. 470 5 16 M. 287 : 32 A. 108 ; 16 

to the execution of the eo ee- * ■ getting aside or Eofusing to set 

M. 447 ; 11 B. 688 ; 36 O. \7' 34 io3 ; 13 O. 174 ; 10 O. 368. And 

aside a sale is appealable uo e O. .^^^ 370 = 13 A.L.J. 361. An appeal does not lie 

eaoond appeal lies- 31 0. 79 . ^ «„,miapion to ourohase at the court sale 


DO 


a appe.i ii.6. 21 a. 789 : 


',cr“uch rrqe-Vlqn’ do'cc act mUbc to exccabion 

638 ; 13 O, 174. 
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ORDER 21, R. 7S. — Tboagb O. 21, r. 78 allowB jadgment^debtor to sue (ot ooxnpen’ 
satioQ in pabUshiag ot ooadaotiQg a sale of moveable gtopect^, that rule should be cead 
with B> 47 which pcohibita a suit from beiug brought to decide auy question between 
the parties which ought to have been decided by the Court ezeouting the decree. 14 
P.R. 1886 ; 8 P.B, 1902. 

ORDER 21, R. 83. — An order postponing or refusing to postpone a sale under O. 21, 
c. 83 relates to exomttoa. 3 0.0. 42. No appeal lies ftcoi an order refusing to extend 
time (or redemption to enable the judgmons^debtor to raise the amount by mortgage or 
private sale, 46 M.Lj.I. 71b(1923) M.W.N. 994. 

ORDER 21, R. 84. — An order setting aside a sale in execution of a decree because 
ot the default of the auctioo-purobaser in depositing the pucobaidd money is nob appeal- 
able. 68 l-O. 597 = 2 U.P.U R. 81. An appeal lies from an order dismiesing the applica- 
tion of the deotoe-holdor tor the realisation of the diSetenoa of price from the fitet 
porobaset. 18 M. 439 ; 1 A. 181 ; 16 O. 635 ; 14 A. 201 : 13 A. 569. 

ORDER 2t, R. 85.— Qaestions between the auctioa-purohaser and the decree-holder 
as to time for payment ot the money und'^r O 21 , r. 85 is one under 8. 47 beoauee after 
the oonfirmatioQ of a-ale the auctioo-pucobuiur muit be deemed to be the representative 
of the jadgment-debtoc and an order passed against him is appealable. (1917) M.W.N. 
861 = 42 T.O. 662. 

ORDER 21. R 85.— An order cancstiiag the pale and dir..*oting a resale on tbe 
ground of tbe purobaeer’s default in paying tbe full amount within the prescribed time 
falls under B. 47 If the question relates between the parties to tbe suit. 16 M. 20. An 
order setting aside a sale in execution of a decree because of the default of tbe auction* 
purchaser in dep-)sitiog tbe purchase moony is not appealable. 69 I.C. 597 = 2 
U.P.U.R. 31- 

ORDER 21, R. 88. — There is no appeal against an order under this rule oonOrmiDg 
a sale in ezeoutiou of a decree in favour of the dsocee-holder wbo being also a oc-ebarer 
had suooesefully ur^ed bis right of prs.empbion and also obtained permission to bid for 
such share. 3 A. 674. (Bee also deoree.holder auction purchaser, Bupra). A oo.sbacer 
not o party to tbe suit hae no right of appeal from au order confirming the eale in 
favour of another person. 3 A. 674 ; 6 A. 42, An order refusing to restore an applica- 
tion under this rule dismissed for default of appearance ie not appealable. 29 A. 696. 

ORDER 21, Rr. 89. 90. 91, 92.— In determining wbetber an application to eet aside 
a sale falls within the scope of 8. 47 or not, the point to be ooneidered is whether there 
la a oooteat regarding the validity of the eale between the parties to tbe suit. 6 C.W. 

N. 279 : 13 C.£i J. 467. When suob a contest ie between tbe parties to tbe suit 8. 47, 

applies. 27 O. 6i0 ; 33 O. 293 ; 24 A. 108 ; 30 M. 507 ; 86 B. 166. An order con- 
firming such a oale falls under 8. 47. 28 G. 116. An application by the judgment- 

debtor to eat aside a sale on the ground that the sale proceedings have been secretly 
brought about without his knowledge and that the oectifisd pucobasore under tbe sale 
were benacti^daca foe the decree- Lioid-^rs who bad not obtained tbe neosasary permission 
to purchase (alls under 8. 47 and no separate suit lies. 23 A. 428. An order under 

O. 21. r, 89. pajaed on an application by a decree-holder who is aleo tbe puroboser is 
one under 8. 47 and an appsal lies tberefrem. 28 C. 73 ; I C.W.N. 703 ; 6 O.C- 377 ; 
26 M. 244 F.B, ; 29 A. 276 ; 30 M. 807. The question wbeihar the purobases of an 
occupancy bolder is entitled to come in under O. 21, t. 89, to make a deposit and to 
have a sale held for its own arrears set aside is one that comes under 8. 47, 7 C.U.J. 
282. An order under O. 21, r. 89, does not (all under B, 47 and no second appeal lies. 
36 I.C. 769. The tene natnre of the order under O. 21. r. 89, must be examined and 
the character of the parties affected thereby ascertained before it can be determined 
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whether the order doea or doea not fall within the soope ol 8. 47. When an order passed 
under r. 92 in peooeediogs between the deoree-holder and the jadgment>debtor a eeoond 
appeal liea under a. 47. 13 O.Ij.J. 467 — 10 1.0, 61. A enit lies by a pecaon Whose 

objeotion under t 99 has been disallowed, when he waa neither a party to the enit in 
whioh the decree waa passed nor to tbeezeaution prooeedings whioh followed the deotee. 
104 P.Lj.R. 1916 : 10 A. 1. If the atkaehment and sale were eSeoted without the 
knowledge ol the party objeoting, the proper oonrse for hint to set aside the order is in 
ezeoubion prooeedinga. 17 I.O. 136. An applioation to aet aside an exeontion sale on 
the gtonnd of fraud, the fraud being that the decree had been eatiefied by payment to 
tbe agent of the deoree-holder on the day before the sale but the payment was not 
oertihed and tbe aalo waa held, falla under 8. 47 and not under O. 31. r. 90. 10 I.O. 
636. An order Betting aside or retueing to set aside a sale lor irregularities does not 
fall under 8. 47 and no second appeal lies. 38 P.D.R. 1916 ; 11 Bur, tj.T. 96=»39 I. 
C. 374 ? 19 O.tj.J. 87 — 20 I.O, 191, An applioation to set aside a sale lor abaanoe ol 
attaohment or for defeotive attaobment falls under 8. 47 and not O 31, r, 90. 1 R. 

533. Where qaestiooa ate raised between the parties to the suit relating to ezeoution, 
disobarge or eatlalaotion of the deotee the faot that the purohaser at an ezaon- 
tion aala who ie no party to the suit is interested and oonoerned in the result 
has never been a bat to the applioation ol the aeotion limiting the diaposal of 
these matters to the Oourt ezeoutiog the decree. 19 O. 683 P.O. : 1 O.W.N. 666 , 
24 A. 209 ; 23 M. 55 1 26 B. 418 ; 6 O.W.N. 383 ; 36 A. 447 ; 9 O.W.N. 134 i 11 
Bom. li R. 699; 13 O.W.N. 485; 1A.I..J. 66; 3 O.W.N. 6; 7 O.W.N. 691. 

Where an order under O. 31, r. 89 does not deoide a qaeatlon between theipartlea to 
the deoree or their repcesenbativea although it ia an order relating to the ezeouti^ of 
tbe deocee it doag not oome within tbe peovisloos ol 8. 47« 1 114 ! 6 O.W. , 

67. When during the pendency of an applioation by the judgment debkor to get 
aside a sale under O. 31. t. 90, the deoree bolder purchaser agreed to give baok the 
property on reoeipt of the decretal amount within a fixed time and on non payment of 
the money within tbe limitation, the District Mnnsifl extended the time for the pay- 
ment against the wishes of the deoree-holder. the order of the 

t. 89 or 90 and therefore appealable as each and not under 8. 47. 36 I.O. 909. Whene 

the auotion.purohaser is the doores-bolder himself and an application is made to have 
the sale set aside on a ground other than that covered O. 21. r. 90. ^ 

obieetion under r. 89. tbe question falls under B. 47. 83 I.O. 1028-22 A.L.J, 413. 

When property outside the suit has been inoluded by mistake in the deoree and is sold 
in oxeoutiL and two years after the oonfirmation of sole the plwntiS aued for the 
recovery ol property or its value, held the suit oould not lie until the Oonrt sale was set 
^side. it not being a nullity : and the plaintiff not having set as.de ^ 
period ptosor.bed by Art 16fi. the suit ia barred. 94 Bom. ti.R. 433-67 I.O. 867. 
An application baaed on fraud in publishing or conducting a sale oomes within tbs 
of O 31 r 90 and not under 8. 47. The new code haa altered the law in this 
"IT lo A 133 : 3 Pat. L.J. 646-48 I.O. 660 ; 33 I.O. 692-11916)1 M. 
W N. '366 ; An application to set aside a sale on the ground that the Icaud 
has been committed in not oortifyiog tbe payment wh.oh was made to the 
husband of the deoree-holder falls within B. 47 and not under O. 31. r. 30 and 
? » «nnond anneal lies. 10 I.O. 626. When a jadgment-debbor's application under 

o Ti° . ""on r rrouna o, .r»nd i. reieo..a be oenno. .iti«a.e the seme point a*e.n 

mTV ’airtn of the Qxeouting Ooutt ia a bar to a freah impaaohmont of the sale, not 
The deoi 0 n ai r 93 39 I C 47 An ereouting Oourt can aet aside a sale 

not falUnrwitbio O. 31. r. 90 on an applioation under 8. 47 and no 
on any ground not laiiins o- t n oqq Tt ia onlv when O. 91. *. 90, and 

eeperete 'exeention eele that a eeeona appeal i. in- 

8. 47 app y PP applies, there ia a second appeal from the order on ***®f"“: 

" 30 M 61” I." 339 , 99 O.E,.a. 966-16 I.O. 699. A eotnpia.nt re.at.n. 
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4o tha violation of O. 91, c. 66 on the ground that a notioa was not given to all the 
Bartiee oonoerned bafota the peoolamation was settled is not oovared b 7 O. 91, v. 90, 
and ean only be ooneidezed under 8* 47, 63 1.0, 809^(1919) 897, 

ORDER 21i R. 90. — It is of a limited eoope and applioation and an application 
-whioh raises qaeations as to the exeootion of a deoree, being clearly beyond its eoope 
ought to be dealt v?ith under B. 47. 53 I.O, 614, B. 47 does not require that a person 

making an applioation under r. 90 sboold be a party to the execution prooeedings but 
requires that he must be a party to the suit in whioh the deoree was passed. 69 1,0. 614, 
Prooeedings to set aside the sale on the gi^ound of material irregularity or fraud in 
publiehlng or oonduoting the sale involve questions relating to the exeoution, disoharge 
or satisfaction of the deoree and henoe (all under both 8* 47 and O, SI, r. 90. O, 31, 
r* 90, must be read with 8, 47, 0,P. Oode, 33 I.O, 693*(1916) 1 M.W.H, 366. 
An order falling under these tnles, in order to be appealable under 8.47 must be an order 
relating to the exeoution, disoharge or aatisfaotioo of the decree and determining a ques' 
tion arising between the parties to the suit or their representatives. 9 I«Q. 473 4 Bur.Zi. 

T, 38. An order, on an applioation to set aside the sale passed between the deoree* holder- 
auction pneohaser and the judgment-debtor is appealable under 8. 47. 1 O.W.H. 703. 

An applioation undet O. 31, r, 89 to set aside a sale by the judgment-debtor against 
a stranger auotion-purobaeer doss not (all under 8, 47 as the anotion-purohaaer is the 
representative o( the judgment-debtor and not the deocee-holder. 30 A, 379 i 19 A, 
140 : 37 A, 368 ; 36 A. 447 : 35 B, 631 : 7 A. 681 {contra in 39 A. 375, dissented (rom). 
Where private translerees be(ore the exeoution o( a deoree (mortgage-deoree) applied 
to set aside the sale alleging that the execution proceedings bad been brought about 
by oollueion between the deoree-holdet and judgment-debtors who bad parted with 
their rights, that the deoree had been satisfied be(ore the sale and that execution 
applioation o( the deocee-holder was barred by limitation held that the applioation 
oame under B, 47, 31 1,G. 938~ 18 0.£<.7. 964. An appeal is expressly provided 
by O. 43, r. 1 ij) against orders under this rale. 4 Pat. Xi.T. 786 ; 77 I.O. &33» 
1939 O. 160. 

ORDER 31. R. 91. — A suit (or the refund of parohase-money is not manitainable by 
the auotion-pnrohaser on the ground that the judgment-debtor had no saleable interest 
in the land. 80 I.O. 367 = 40 0-£j.J. 157, A suit lies (or a refund of the purobase- 
money when the judgment.debtor is found to have no saleable interest in the property 
sold. 6 O.W.H. 340 : 167 P.R. 1884 ; 183 F.R. 1883. Foe other rulings see ‘'Betting 
aside Bales ” under O. 31. r. 91. 

ORDER 21, R. 92.— An order passed under t. 93 in prooeedings between the decree- 
holder and the judgment-debtor falls under 8, 47 and au appeal and a second appeal 
lie therefrom. 10 l.C. 61 = 13 O.Li.J. 467. An order refusing to confirm a sale for 
want of a eabsisliog deoree is appealable undac 8. 47 if the question is one between 
the parties to the suit. 1 O.W.H. 666 ; 36 C, 176 ; 36 O. 797 ; 6 O.W.N. 983. In 
determining whether an application to set aside a sale oomes within the scope of 8. 47 
or not, the point to be eonsidered is whether there is a oontast regarding the validity 
of the sale between the parties to the suit. 6 O.W.N. 379 : 7 I.O. 457 ; 13 Bom, li.R, 
639 ; 83 B. 698 ; 31 B. 307 : 38 O. 116 ; 30 M. 607 ; 30 M. 313 ; 8 0.0. 354 : (1916) 
1 M.W.H. 256 : 83 O. 983 { 34 A. 108 ; 99 M. 847. Neither 8, 47 nor O. 31, r. 93 (3) 
bars a suit by a person whose objeotion under O. 31. r. 89 has been disallowed when 
he was neither a party to the suit in whioh the decree was passed nor to the exeoution 
proceedings whioh followed the deoree. 104 F.Ii.R. 1916 = 86 1.0.313, The plaintiff 
had deposited Rs. 4,600 to release (rom a Qoart-sale held nnder a previous mortgage the 
property inoiaded in his bypotheoation bond. Bis application to reserve his rights 
Shereundsi bad beencejeoted. He instituted a suit later on foe the recovery of the 

66 
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same, h^ld that the suit waa not barred tander 8 . 47. 1932 Ij. 368. An appliaaiion 

to aet aside a sale (or want of attaobment does not fall under O. r. 90 bat under 

B. 47, C.P. Code. 1 B. 633. An order oonflrmtng or setting aside a sale under O. 91, 

r. 93 is appealable under O. 43. r. 1 ( 7 ). 4 Xa. 343 * 40 A. 436. And no eeoond appeal 

lies. 39 C. 687 ; 4 Ij. 243 ; 6 I. 0. 673 : 16 O. W. H. 685 » 13 O. Ij. J. 536 ; 38 G. 4 *, 
168 P.B. 1919 ; 66 t.C. 939 = 36 0.0. 78 ; 1 Iiab. Oas. 6 . An appeal lies to the Privy 
Oonnoil from an order under tbie rule, eettiug aside or oonfieming a sale. 40 O. 636. 

ORDER 21, Ri 93. — An order under O. 31, r. 93 in favour of a third party pnrohaaer 
is not a queation between the parties aud henoe does not fall under B. 47. (1916) 1 M.W. 
H. 109. Under the corresponding 8 . 315 of the old Oode when on the setting 
aside of an execution aale the purahaaer applied for a refund of the ptioe 
and an order refusing the refund was made under the above seotion, it 
was held that no appeal lay from the order of refueal. 13 A. 397 ; 14 A. 301 ; (11 

C. 585, dissented from). No appeal lies from an order refusing or allowiog refund of 

purohaee-money. A,W.N. (1884) 178. Au applioation for refund of the putohase.money 
oan be made by the purobasor under S. 47. 46 A. 869. A claim for refund of the 

proceeds of an execution sale on the ground that the decree has been satisfied by 00 m- 
promiee must be tried under this section. 33 W.B. 207. An applioation to recover from 
the deotee-bolder the proceeds of an execution sale which is set aside falls under B. 47 » 
24 A. 391. Au auotion-pucohaser’e right to a refund of purohase'moaey, the sale having 
been eet aside (or irregularity is not a question within the meaning of S. 47. 33 O. 

333. An order for refund under O. 21 , r, 93 is not appealable as a decree under 8 . 47, 
38 I.O. 235= (1916) 1 M.W.N. 109. 

ORDER 21, R. 99. — An order amending or refusing to amend a sale oertifioate is 
not appealable. 23 A. 476) 20 0. 629; 30 M. 487. An order refastng to grant a sale 
oertifioate to the deoreo-bolder parobaser does not (all uodee 8 . 47. 7 O.I« J> 436. No 

appeal lies against au order granting a review and directing the amendment of a aale 
oertifioate. 36 0. 539; I O.W.N. 668 ; 33 A. 476; 7 O.L J. 496. 


ORDER 21. R. 98. — B. 47, O.P. Oode. has no application to a suit brought by the 
deoree-holder who has with the permission of the Oourt purobased the proparty of the 
judgmeat'debbor sold in exeoution of the decree, (or recovery of possession of that pro- 
perty on the strength of sale to him : not is auoh a suit barred beoause the plaintifi 
has failed to avail himself of the sammaiy ramsdy provided by O 31. t. 95 ; or having 
sought that remedy has failel; euoh eamtnaty remedy being oonourrent with hie 
remedy by a eeparate suit. 8 P.R. I9l8 ; 31 A. 83. Pcooeedioga for delivery of possea- 
Bion to the auotion-putohaear ate proceedings in execution and do not fall within 8. 47. 
Where a etrangec is the auotion parohaser he may bring a suit for poesessioo wbioh 
will be governed by Art. 138 of the Liimitation Aot. 36 B. 453 ; 47 I-C. 844 : 44 B. 977, 
Where under an execution sale lands not inoiuded in the sale oertifioate were by 
mistake delivered to the purchaser, the judgment-debtor cannot claim the re-delivery by 
a separate suit. 4 6 I.G, 603. Where a decree-holder auction-purohaser applied for delivery 
of possession of the properties putohaaod and obtained delivery of possession by order of 
Oourt. notwithstanding the objection by the jadgmsnt-debtor that the properties did 
not nose by the sale held that an appeal does not lie. IPat.L.J. 333 P.B. =36 I.O. 
468 P B. ; 19 O.W.N. 835 = 25 I.O. 367; 37 O. 34 ; 27 O. 709 = 38 P.Ii.R. 1916 = 

27 I O. 689: 39 O L.J. 48 = 30 O.W.N. 839 ; 48 I.O. 139 (oonfra in 38 M. 87 ; 36 A 343. 
26 M 740 * 24 M. 185 ; 36 M. 639 : 69 P.R 1838 ; 3 A.D.J. 334 ; 6 A.L.J. 30 : 35 B, 
462 - 31 A 83 P.B. ; 31 O. 737 ; 18 O.W.N, 37.) A deoree-holder auotion-purohaser can 
maintain a suit for possession irrespeotive of the remedy provided by O. 21, r. 96. O.P . 
Code and a 47 does not bar such a suit. Qaestions relating to the possession of mo 
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pcoperty ftftoE a sale has taken place cannot be deemed to be qaestions connected witli 
the exeoation, discharge cr eatiaraetion of the decree. 18 0.0. 335^33 I.G. 367 ; 60 
1.0.399: 3 Pat Ii.7. 671 =348 1.0.199. When the application is not between the 
parties to the suit 8. 47 does not apply. 63 I.O. 933. Whan a decree-holder by bis 
own action combines the position of a deoree.holdee and an aaotion-parohaaer by 
patobasing at the anotion sale with the permisaion of the Court, be does not lose 
hie cbaraoter of a party to the salt and prooeediogs in execution ace not terminated 
until he obtains posBession of the property inasmuch as O. SI, r. 96 pcoTides for 
delivery of possession being enforced in execution of the decree. 8. 47 of theO-P. Code 
is a bar to a suit for possession by the decree-holder auction-purohasec. 44 I.O. 563. 
When the parties agreed that the judgment-debtor should not apply to set aside the 
sale and that the delivery of possession be delayed to give time to the judgment-debtoe 
to pay off the debt, but the deocee-boldee applied to get delivery of possession, an 
objeotion by the judgment-debtor lies in execution prooeedings and not by a separata 
suit. SO I.O. 874»18 0.W.H. 37. An order directing delivery of possession to the 
decree-holder aaotion-purohaaer overruling the plea of the judgment-debtor that the 
application presented mote than three years after the oonfiemation of sale was barred 
by limitation under Act. 180, falls under 8. 47 and is appealable. 33 I.O. 497- 

ORDER 21. R. 9S.— Delivery of aymbolioal posaesaion is operative against the 
judgment-debtor who from auoh date beoomea a trespasser and the remedy of the 
deoree-holdee who has failed to get actual poasession is by suit, 30 O.WiH. 676 » 
35 I.O. 394 : 19 O.W.17. 636 : (35 B. 453 and 36 M. 740, dissented from). An order 
under this rule is not liable to appeal. 18 A. 36 : 31 A. 83. Any question atiaiog as 
to the kind of posaesaion to which the auotion-purobaser is entitled relates to exeoation. 
37 O, 34 ; 9 O. 873. When a person takes symbolioal possession he oan bring a regular 
suit to enfocoe actual possession. 11 O. 93 i contra in 26 W.R. 373 ; 38 A. 733 : 34 O. 
715 ; 18 O.W.N. 49 ; 39 M. 294 ; 16 M. 326 : 1 O.W-N. 170. When an order is passed, 
against a person who obstructed the deoree-holdsr to get poaeession, a suit is not 
barred. 3 O.W.14. 311. 


ORDER 21, Rc. 97-103.— ~Ao objeotion by the legal representative of a deoeased 
judgment-debtor to the delivery of poBsession to the auotioo-purohasec does not relate 
to exeoation, disobacge or satisfaction of the decree, inasmuoh as the satisfaction of 
the deocee bad taken place. 131 P.B. 1919 ; 6 P.R. 1919 ; 31 A. 83 F.B. An appli- 
cation by an aaotion-purohaaer alleging obatruotion in obtaining possession of the pro- 
perty putobased by a peceoo olalmiog to be a prior auotioa-parohaser and praying that 
he might be put in possession is an applioation uader c. 97 and not one under 8, 47, 
53 I.O. 383. Where a deoree-holdec under a bona fiie mistake brought to sale in 
execution some of bia own properties and they were purohased by a stranger and the 
sale was oonfirmed. the deoree-holder’s only remedy was by a separate suit under 
O. 31, t. 103 ; and not by an application under 8. 47. (1933) M.W-N. 131=il& L.W. 

373, The proper remedy of a deoroe-bolder auotioa-purohasec who is resisted in trying 
to get poasession of the property purchased by the jadgcnsot-debtor as well as a third 
person olaiming to have an interest an the property is to btiog a separate suit lor posses- 
sion both against the jadgmect-debtor and the stranger. Q. 47 is no bat to suob a suit 
44 B, 977. 

ORDER 21, R. 108.— It only applies to oases where strangers to tbe decree are in- 
volved, while a. 47 govaros oaaea whoa the persona ocnoorned are parties to tbe suit OB 
their representatives. 41 M.t,. J. 54 -63 I.C. 730. When the decree-holder auotion- 
purohasee in azeoution of a decree is obstructed ia obtaining possession aad tbe Court 
refuses to remove the obstructions, the order is one under 8. 47. 39 M.ti.J. 603 — 61 I 

O. 349: (1931) M.W.N. 663 {contra held by the Calcutta High Court, 39 O.Xi.J, 
48 — 49 I.O. 137). Where a transferee pendente lira from a defendant obstructs delivery 
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of poaaeaaion in ezsonUon to the deoree-holdec and the Court orders the obatruotion to 
he removed, the order one under B. 47 and is appealable. (1931) M.W.N. 699. 
Wfaeo the judgment'debtor objeoked that the aaotion^parohaser had taken poaaession 
ot property to which his sale oertifioate gave him no title held the question in dispute 
should be decided by the separate suit and not uoder 8. 47. 14 0.0, 70cal0 I.O. 
714 (31 A. 89, followed). 

Order 21, B. 103, whioh gives a right of suit to a party who is not a judg* 
xnent'debtor, is not restrioted by the provisions of B. 47. 62 I. O. 928. When 
the judgmeot'debtor obetruoted the deoree^bolder purobaeer in obtainiog posses- 
sion. an order rejecting the latter’s applioation (or poaseesion (alls under S. 47 and is 
appealable. 13 M. 604. No appeal lies againat an order under O. 91, r. 101. 67 P.B. 

1917 i 17 A. 223. Where prior mortgagee o( a property sold in ezeoutioo of a deoree 
based on a subsequent mortgage applied to restore posseeeioa to him, the poseeeeion 
having been delivered to the mortgegee auotion-putohasei and the applioation dismissed, 
held that the order did not fall within 8. 47. 24 I Q. 93. An order giving ot refusing 

delivery of possession after an execution sale is not appealable under B. 47 even when 
the deoree-holder is the auction. purobaeer. 49 I.O. 139<«39 O.D.J. 48 (1921) : M-W. 
N. 689. 57 P. B. 1917 {contra in 3 M. 81 ; 13 M. 604 ; 16 M. 137 ; (1931) M.W.N. 

487). 

ORDER 20, R. 11. — An agreement between the deoree.holder and the jadgment* 
debtor to give time in variation of the deoree and eanotioned by the Oourt ia enforoeable 
in execution. (1913) M.W.N. 458. 

ORDER 20, R, 14.— The question whether a pre-emptor has paid the amonot 
fixed by a pte>emptiozi deoree within time or not is a matter afieoting the operation of 
the doorse and striotly does not relate to its execution under 8. 47. 17 O O. 14* 31 I.O, 
193 : 2 O.Ii J. 151 38 I.O. 379. The queatioo whether payment was made in time of 

the mQ>oey required to be deposiked under a pre.empkton deoree is one afieokiog the die* 
charge or satisfaatioo of the decree and as auoh (alls under 8 . 47. 74 1.0. 6S8»36 0.0. 
S45. Where a pce-emption-deoree was eilent as to orops, the question wbetbee standing 
crops passed with the land oannot be said to have arisen in exeoution. 1933 N. 337. 
Where the plaintifi in a pre-emption suit obtaioa a decree awarding possession to him 
on payment of parohase-money and pays the money, but does not obtain possession, 
ho oannot maintain a fresh suit lor possession. It is barred by B. 47. 48 A. 170. A 

question as to whether purchase money has been paid within time in a pre*emption 
case, is not one relating to execution. 4 A. 4 20 ; 9 A. 600 (contra in 38 P.R. 1896 ; 

33 P.R. 1879). 

ORDER. 20, R. 18.— A question relating to profits after a preliminary deoree for 
aooounts but before a final deoree is not ooe relating to exeoukion, eto. 71 1.0, 817. 

ORDER 20 — B. 47 does not apply to queetions arising in the prooeedings foe 
the making of the preliminary mortgage deoree final as a suit on a mortgage remains 
pending tilllthe final deoree. 83 I.G. 453, 

ORDER 26. R, 13.— An order on an applioation lor the appointment of a Oommis- 
Bioner to work out the shares receivable under a oomptomise deoree for partition is not 
within B 47, because such aa applioation is a step in the suit and not in the ezeoutioo 
Prooeedings. 18 M.Ii.T. 146«30 I.O. 380 ; 17 M.D. J. 144 ; 63 I.O. 614. An order 
passed in a suit for partition, eabseqnent to the preliminary deoree appointing a 
Oommissioner to make the partition is not appealable as an order in exeeution, 34 0. 

735. 

ORDER 32 R. 7.— A oomptomise entered into by the parties to the suit lu 
cxeoaklon prooeedings without the aanotiou of the Court oau be questioned in th® 
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^zeoation piooeedings and not by a aepaeata anife* S. 47 bats a fresh enit. (1990) Patr 
868 — 6 Pat. L.J. 379. 

ORPBR 81. R. a. — An order ezoludiog from the aaotion eale the properties 
inoloded in a previoaa mortgage on the ground that the subsequent mortgagees had 
loreolosed their mortgage ol the property, is one not merely under O. 34, r. 3 but also 
oomes under 8. 47 and is hence appealable on the ground that the eubseqaent mort- 
gagees are the lepresentatiyes of the jadgment-de\>tot. 41 0< 418. 

ORDER 81, R. B (2).~An order dismissing an application by the mortgagee for a 
final decree lor sale under O. 34. t. 6 (2) is not an order in ezeoution of the prelimi- 
nary decree but ia an order in the suit itself. 4*2 M. 63. An order dismissing an 
application for a final decree for sale in a mortgage suit is not an order in ezeoution, 
and hence not one under B. 47. 35 U.D.7. 562. 

ORDER 3i. R. 7. — A mortgagor who has brought a suit for redemption and 
obtained a deoree nisi which neither the mortgagor not the mortgagee has applied to 
be made absolute, can, after the ezeoution ol tbat deoree is time baried, bring a freeh 
suit for redemption. 43 H, 334 1 39 B. 41. 

ORDER 31, R. 8.— No appeal lies against an order extending the time fixed fo* 
payment of the mortgage amouai in a redemption suit. 39 M. 876. 

ORDER 31. R. 11.— A mortgaged his bouse with possession to B in 1910 but 
continued in possession under a rent note passed at the same time to B. The rent 
having fallen into arrears. B obtained a deoree against A lor poeaesaton ol the house 
and aceaacs ol rent. In ezaoatioo of the deoree, A’a equity of redemption was sold at 
a Court-sale to Q in January 1916. The sale was confirmed in March of the same 
year ; held tbat the proper remedy of A to set aside the sale was an application undee 
8. 47 and not a separate suit. 23 Bom. B.R. 670 — 68 I.O. 231. The proper remedy 
of the mortgagor with possession, against whom a deoree lor possession and rent was 
passed and in ezeoution of the same the equity ol redemption ol the mortgagor was 
sold, to set aside the sale, ia by an applioation under 8. 47 and not by a separate enit. 
45 B. 174. 

ORDER 10, R. 1. — An order refusing to disohatge a reoeiver ^falle under the seo- 
tioD. 3 Pat.Ii.J. 413 = 46 I.C, 655. All questions regarding the appointment or removal 
ol a reoeiver appointed by a deoree in an administration suit fall within this eeotion, 6 
B. 46. Qaestiooe regarding the appointment ol person as the head ol a mutt in ezeoution 
ol a deoree are under 8. 47. 13 M. 388. 

ORDER 11, R. B, — There is no appeal Irom an order granting a refusing to stay 
ezeoution by an appellate Court. 69 I.C- 49 i 29 B* 71 ; 146 P.R. 1907 ; 46 B. 341 . 
26 I.C. 47 — 37 M.B.J. 171 ; but see 13 B. 279. An order of an appellate Court tefuaing 
to stay ezeoution of the deoree under appeal ia not a deoree within the meaning ol 
8. 2 (3), O.P. Code ; no appeal therefore lies from euob an order. 29 B. 71. An order loe 
seourity for stay of ezeoution thongh one relating to stay ol ezeoution ol a decree is not 
one wbioh determines the rights of the parties in oontroversy ia the suit and does not 
come within S. 47. 41 O. 160 ; 45 B. 241 ; 59 1.0. 533 — 23 Bom. B.R. 1212 ; 68 I.O. 
49; 46 A. 733 : 1933 B 446, (contra in 76 I.O. 174). (Contra was held under the 
old Code 12 O. 624 ; 7 A. 73 : 7 O. 733 ; 12 B. 279 *, 12 B. 30 ; 8 C. 477). Where 
immoveable property baa been given by the judgmeat-debtor as security lor the due 
perlormanoe of the deoree pnrsuant to an order ol the Court under O. 41, r. 5 (3). the 
property oan be realised by the deoree-holder in ezeoution and no separate salt is 
oeoeesary or mainJiainable tor such realisation. 30 O. 1060 ; 41 M. 327. An ordee by 
wbioh seourtty oBered by the deoree-holder for getting delivery of possession ol 
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^Topezty forming the eabjeet matter of the deoree is aooepted and the delivery ot 
poBseBBioQ is directed to be made to the deozee-bolder is appealable iaasmaob as the 
order direoking the delivery of paasession is a final order and not an interlooutory one. 
39 G.W.N. 667^44 I.O. 166. 

AQREBHEMX HOX 70 EXBOUTB 7HE DBORBBi^>An agreement not to ezeoate 
the decree made prior to the passing of the decree ie triable under B. 47. IS M. 504 ; 
9 B. 468 : 8 193 : 9 1 B. 463 F.B. : 39 M. 641 (contra in 31 O. 179 ; 39 O. 810 ; 

6 O.W.N, 796 ; 17 B. 33; a regular enit liee}» The gueebioo whether there was an 
agreement between the parties to a suit that no deoree should be obtained therein 
cannot be gone into in . ezeoution. (1918) M.W.N. 547^46 1,0. BBO. An agreement 
to treat the deoree that might be passed in the suit as partly inezeoutable oannot be 
recognised by the ezeouting Oourt as a bar to the ezeoution of the deoree. 48 M. 796. 
But a enit for damages for breach of the oontraol not to execute the deoree is not 
barred. 33 B. 394 ; 13 I.O. 944a 16 O.Li.J. 6B. An agreement to stay essoation ie 
triable in ezeoution. 8 I.O. 1071a9 M.Zi.T. 464. Where the parties to a suit entered 
into an agreement by whioh one of tbe parties agreed to submit to a decree to be 
pasted in tbe suit in a particular manner within a certain date and that the other 
party should not before that date ezeonta or aeaigu the deoree ; and a deoree was 
oonaequently passed in the suit and tbe deoree-faolder sought to execute tbe decree 
before tbe time fixed in the agreement and the judgment«debtor pleaded the agreement 
in tbe ezeoution proceedings, it was held that suoh an agreement oan be given efieot 
to in execution pioceedinge under S. 47 of the Code so as to operate a stay of ezeoution 
of tbe deoree. 40 M. 233 F.B. An agreement that tbe deoree-holdec would not take 
poeeession for two years after oonfirmation ot sale talla under this section. 
18 O.W.N. 27. 


AMEDNHBNT OF DECREE.— An order amendiug a deoree is not one oorered 
by S« 47. 46 1.0. 9 ; 43 P.R. 1918. 


AMENDMENT OF CERTIFICATE OF SAEE. — If one property ie sold and two 
are included in the sale oertifioate. tbe Oourt oan amend it under 8. 47 ot under its 
inherent powers under 8. 161. 10 O.W.II. 1097. An order amending a sale oertifioate 

on review is not appealable. 96 0. 699. Also an order refneing to amend ie not 
appealable. 33 A, 476. 

ANCESTRAL PROPERTT. — When a sale is efieoted by tbe Oolleotor, a enit to 
set aside the sale on the ground that tbe property ie not auceetral does not lie. 99 
A. 108 ; as A. 973 ; 87 P.R. 1867 ; 36 A, 101 ; 6 Bom, L.R. 648. 


AWARD. For the purposes of 8. 47, an award must be ooneidered to be a deoree 

in a suit, and tbe award prooeedinge muet be deemed to be a suit. An appesl lies 
against an order in ezeoution although the ezeoutiou waa of an award aod not of a 
deoree In a suit. 16 B.Li.B. 946*»79 I.O. 477. 

BENANl TRANSAOTIONS.— A suit for a deolaration that a deoree purchased in 
the name of a defendant who had wrongly taken out ezeoution of the eame in his 
own name bad bean really putohased by the plaantifi for hie own benefit and that the 
defendant was only hie benamidar, ie maintainable notwithetaeding the provisione 
of 8. 47. O.P. Code. 36 0. 49 ; 3 M.L.J. 320. 


BID.— An order tefueing the daotee-holder to withdraw tbe bid he had himself 
made and upon whioh the hammer h»d fallen does not adjudwate any right. It Ib 
not a-deocee and no second appeal lies. 19 O.W.N. 633“97 I.Q. 806. 


COlfPROHlSE. — Questions whether a person wae 
^ven by a oomptomieo decree falls under 8. 47. 


entitled to more land than' 
9 A. 399. When a suit for- 
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OTt. ix] QUBSIIONS for THB BZBOnTlNO OOtJRT 

poBBeasion is oomptomiBed on an agceement, a aabBeqaenk euit lies for ezeoating a 
IcdbulJat in aooordanoe with tbo agzBemont* 7 0.^7«Ni 168 S 31] O. 903* ^Whan a suife 
is oompromtaed and the agreement doee not fotm part of the deocee a separate suit 
lies* 14 W.R» 86. When a decree is merged in a eabseqnent agreement there ia 
satiBfaotion of the deoree and the agreement can be enforced by a eeparate eait. 61 
P.B. 1886 i 19 B. 646 (conCrd in 16 P.R. 1876). When by a oompromiae in a deoree 
the amount was to be paid by inetalmenta and oertain properties were oharged with 
payment ol those instalments the properties oould not be sold in exeontion of the decree. 

33 C. 659. A suit tor enhaDoed rateol interest on an agreement to give time on condi- 
tion of payment of higher rate of interest ie not barred under 8. 47. 33 O. 917. 

OONOURREMT BXBODTIOH. — An order refusing exeoution at the same time 
Bgainst the pereon and property of the indgment-debtor is appealable. 7 B. SOI. 

OONSTRUOTION OP THE DEOREE. ~The question of the oonstruotion of a 
deoree is one relating to exeoution. Therefore the question whether the actual 
execution of a deoree is in ezoess of the deoree itself, relates to exeoution. 10 M.Ti.T. 
637 V I3 I.C.'.ISS. The question whether oertain villages were decreed or not, the deoree 
not containing them, oannot be decided in execution. 6 A. SO (eonfm 13 B. 449.) 

GOMTRlBUTlON.^Any question of contribution which may arise by reason of 
the purotaaae by the decree-holder of some of the properties must be worked out not in 
execution prooeedioge, but in a separate snit properly framed and in the presence of all 
the neoeaeary parties. 37 O. IS. When a portion of the money deoree wee sold 
benami lor the debtors but the remaining oredilore executed the whole deoree on 
forniebiog security, the debtors who had purchased can sue for their share, the deoree 
having been eatiedsd. 15 O. 1B7. Claims for oontribution by one judgment-debtor 
against another ate not under 8. 47. 18 A. 106. 

COURT-FEES. — Where on a mortgage deoree being put in execution, an objection 
was raised that exeontion Const oonld proceed only after payment of an additional 
amount of Court.feee but was negatived, held that an appeal lay as it was a matter 
■elating to execution. 1933 P. 69 b 3 Pat. Li.T. 146. A question as to the Oourt fee 
payable before ezeouting a partition deocee when the deoree iteelf imposed no such 
teems as to Court-fee, does not relate to execution. 99 B. 79. 

DECRETAL AUOUHT. — An application to reopen exeoution pcooeedings on the 
ground that the decree-holder misoaloalated the amount lies in exeoution preoeedings. 
6 O.W.R. 637 ; 6 B. 148 (confra in 10 O. 638). 

DAMAGES. •>-A claim for damages by the auction- purobaser against the judgment- 
debtor and others. for injury .done to property after oonQcmation ol sale must be 
enforced by a^eeparate suit and cot in execution prooeedinge. 31 M. 37 ; 3 Agra 105 ; 3 
N.W.P, 187 ; 7 W.R. 46 ; 6 O.Ij.J. 637 ; 11 W.R. 616 ; 19 W.R. 86 ; 13 B.L.R. 301, 

DBLIYBRT.—A question raised by the judgment-debtor regarding the delivery 
of more land than wae actually sold, alter confirmation of sale can be decided by a 
eeparate euit. 5 M.L. J. 966. * 6 M.R.O. 304. 'Where in exeoution of a deoree for delivery 
of poesessioD of equity of redemption the decree-holder was wrongly giveu the delivery 
of land inatead of equity of redemption, a snit by the mortgagee lor the restitution ol 
the laod so delivered ie not barred ander 8. 47. 6 P.R. 1907. Where in the ooursa 

of exeoution the Oouct retained a box and jewels wbiob were not the subjeot-matter ol 
the deoree, an appeal lay from an order diemiesiog a petition for delivery of possessioa 
of the same I the question as to wbat should be done with them. relates to the exeoution 
ol the deoree, 93 M. 66. 
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THB IiAW OP BXBCUTION OP DBOBBB3 [OH. IX >■ 

BXBOUTION AXiEiOWINO or DISJI[i£tOWlNO,^An ozdei dismisalDg objeofeion 
to exeoakion ot a decree, lor default is a decree witbiu the meaniDg of B> 9 (9) aod is 
appealable* 98 O, 81* The queetion wbetliee a decree ie executable or not is oue 
nudec S* 47« 37 Mi 99 ; 8 0,0« 361 ; 1 OiO. 989, An order dianoisBiag so application 

lor execution of a decree adversely aSeots the rights ot the deotaa-holder against the 
Judgment.debtor and is appealable. 4 D.Li.J. 969«-79 I.O. 616. When a deoree is 
made incapable of execution by «i*s major, it oan be enforced by a separate suit. 98 A. 1. 

An order negativing the right of the deoree-holder to proceed againet the land of the 
judgment-debtor ie one under 8. 47. 9 D.D.J. S98»66 I.O. 173. An order reruelng 

execution on the ground that the court had no jurisdiction to execute the deoree does 
not fall under 8. 47. 4 Pat. X^.J, 46^69 I.O« 461. A qnestion as to the legality of an 

exeonting Oonrt’a procedure or as to ita juilsdiotion or power to order a eale is a goeS' 
tion falling under 8. 47. 6 O.Ij.J. 640. 

Execution of oondltlonal deopoes.— A obtained a decree for poseessioD on 
payment ot a oertain eum within a certain time. The payment was made after the time 
and A applied for execution. Held that thequeetion was one relatiog to the execution 
of the deoree and benoe an order allowing execution wae appealable. 19 A.Zi.J. 12^ 

33 I.O. 996, An order diemissing an application for execution for default of the decree* 
holder is not appealable. 4 Pat. Ij.T. 204<-68 I.O. 337, An order diemiseing the 
objection of the judgment>debtor to the execution of deoreei for default is not appealable 
as a deoree. It is merely an order relating to execution but it does not oome within the 
dedoitioD of [8. 9 <3)] a deoree. 1936 A. 401. The deoieion on a queetion whether a 
deoree ie executable or uot ie a deoree under 8. 47. An order that execution should 
iesne aud a oommieeion be appointed for partition is a deoree and ie appealable. 87 
M. 99. 

Sait for injaootlon. — Where a pereon againet whom suite were ineiitntcd, 
negleoted to defend them, and after decrees bad been passed, failed to take proper etepe 
to get a retrial of the causes, and allowed the remedies offered to him to become time 
barred, he cannot thereafter be granted an injunotion preveotiog the deoree- holders 
from ezeoutiog their deorees. 3 O.P.D.B. 76. 

EXCESSIVE EXECUTION. ~A complaint by the judgmeot debtor that the 
auotioD'purobaser has taken poseession of certain property not covered by the sale 
oannot be tried in execution but by a eeparate suit only. 64 I.O. 660 ; 96 B, 631. A 
question whether land taken in exeoutlon was included in the deoree ie one under 
S. 47. 13 B. 449 i 7 0.0. 313 J U.B.R. (1893-1900) Vol. II. page 949. Olaims for excess 
of property taken in ezeoution fall uoder 8. 47. 38 A, 399 ; 99 W.R. 436 ) 14 A.D.J. 

401 : 99 O. 483 ; 9 A. 61 P.B. i 44 C. 97 ; A. W. N, (1906) 933 ; 9 A, 299 ; 19 M. 361 ; 

13 M. 437 ; 13 B. 330 ; 14 C. 384 ; 91 O. 989 ; 17 A. 478 ; 63 P.R. 1901 ; 46 P.R. 1904; 
A.W.N. (1904) 65 I 3 C.Ij.R. 181 ; 16 W. R. 160 ; 9 Agra 46 ; 4 O.Ii.B* 677 { A.W.N. 
(1681) 79 ; 96 W.R. 103. Mistakes in execution proceedings should bo reotified by the 
©xeouting’court and no separata suit lice and a claim by a judgment-debtor to recover 
property over-delivered to the auction. putohaser who was a stranger to the suit is one 
ooming under B. 47. 41 M.lj.J. ISO^GS I.C. 900. 

PROPERTY NOT ENTERED IN THB LIST.— When a judgment-debtor makes 
an allegation that a oertain property of bis was seized in execution of the deoree against 
him but that it wae cot entered in the list of properties seized and baa not been returned 
to him by the deoree-holder. the executing Court mnet hold an enquiry into the 
allegation ou the execution eide and it (be judgment-debtor eacoeede in establleh- 
ing his allegations, the Court ehould direct the return of the property in epeolee 
or direot payment of Ita money value to the judgment-debtor. 83 1.0. 1081 

90N.]:i.B. 90. 
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QUESTIONS FOB THE EXECUTING OOUBT 


PRjIUD.^Wbau an ocdec le obtaioefl with fcand in eseontion pcooeeding it can be 
eet aside only In exeontion ptooeedinge. Whan a plaintiS in exeontion pcooeedings 
alleged frand in sespeot of a oompromiae entered into by the parties snbeeqaent to the 
deoree the ooort ahonld not relet him to a separate ault toe the purpose. 6 B. 148 ; 9 
B. 468 ; Ii.B.B. (1893 — 1900) 639. S. 47 is no bar to a anit to set aside a sale held in 
execution ptooeedinge which were fraudulent. 94 I.O. 696. The question whether the 
deoree-holder was induoed by fraud to withdraw prooaediogs is under aeotion 47. 6 B. 

140 ; 18 o. 469. An auotlon-porohaeer at a sale in execution of a deoree against the 
transferee of ooonpaooy holding can apply in exeontion foe setting aside of a sale in 
execution of a rent deoree against the recorded tenant on the ground of fraud. 4 I.O. 
336*»13 O.W.N. 98. 


INJUNOTIOE BBSTRAININQ EXECUTION. — A suit to restrain a defendant 
from executing a decree obtained by him in the same Court and not a subordinate one 
against others oontravenes the ptoyisions of B. 66, ol. (b) of the Bpsoifio Belief Aot. 
Bnoh a suit is also not tenable under ol. (a) of the same section unleee it ie neoeesary 
to prevent multipliolty of proceedings. The injunction contemplated is not an injuno- 
tion to the Court and the Court does not prohibit the grant of an injunction personally 
against the defendant from exeouting a deoree or order, that person being amenable 
to the jucisdiotion of the Court iasuiog the same. 18 M. 338. A person against whom 
a decree is obtained foe recovery of poaseasion of oeetain land from whioh aooording to 
the allegatioDB of the latter, he had been wrongly ousted, oannot bring a suit for a 
perpetual injunotion to restrain the defendant from taking poseessioo of the lands 
decreed against bim. Tbe case does not fall under S. 64 of tbe SpeoiBo Belief Aot 
as the plaintifl ie not entitled to an injunotion, 87 O. 731. 


INSOLVENOY. — An objeotion to attaohment by the judgment-debtor while tbe 
yesting order stood direoting him an insolvent did not lie. 67 P.B, 1897. 


EIHITATION IN EXECUTION PROOBBDINOS,— A deoiaion on a question of 
limitation in exeontion proceedings is a decision within the purview of S. 47 aud is 
appealable. 110 P.B. 19L3. Au order rejecting as time barred an application for the 
appointment of a oommiaetoner to eSaot a partition ie appealable. 38 M. 127. 


MAINTENANCE.*— The arrears due under a deoree directing payment of an 
annuity oonld be reoovered only in execution of tbe deoree and not by a separate suit, 
8. 4? is a bar to the suit. A.W.N. (1683) 330. 


HANAOBHENT OF THE PROPERTY IN EXECUTION. — When a deoree in a 
partition suit direoted that the defendant should manage oertain property belonging to 
the DtvaHhan, and In oase of mismanagement the plaintiC should manage tbe same, 
htld that the question of mismanagement must be determined in exeontion and not by 
a separate suit. 3‘i B. 367 ; (contra In 13 C.W.N. 614), Questions aa to tbe maladminis* 
tration ol a debtor's estate in execution ace not under eeocion 47. 35 O. 1100 ; 43 C. 1. 

MEBNE profits.— A n application (or aeoertainment of mesne profits is one in 
the Bait. 16 O.I/, J. 3 — 16 I.O. 709 ; 39 C. 330. An order of a Court fixing tbe meene 
profits on a peinotple arbitrarily and without tbe production ol evidence aooocdingly is 
one noder S. 47. 39 C. 633. 

Mesne profite for oooupatlon. — Where a deocee-holder purchaser is placed in 
poBseBsioQ and the sale is subsequently sat aside and tbe properties are again proolaimed 
for sale, tbe right of the jadgment-dabtor to have the mesne profits lor the period of the 
deoree-holder's oooapation of the property is a matter to be decided in exeontion 
pzoaeediugB and the jndgment-debtor is entitled to have the same set off against tbe 
decretal amonnt. 7 Bar. U.T. 64*94 l.C. 468. 

66 
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THE LAW OF BXBOUTION OF DB0BBB8 > 


[OB. IX-- 


M18APPBOPR1ATION OF ATTACHED PROFERTT.— AlIegatioDB o( mlaappro- 
ptiatioQ of afeksohed property (moveable property) by the deoree*holdee aoting in- 
ooilQeion with the Oonrt Amin, ehoald be engaired into nader 8. 4f and the party 
oomplainiog ebould not be referred to a separate eait, 1 Pat. £i.J, 668a>d6 IiO. 
S80. The liability of a petaon, a repoaitory in whoae oharge the attaobed property ia 
placed, who haa made a default to deliver the property or ita valae ahoald be determin* 
ed by a eepacate euit and not in ezeoation prooeedinge. 13 A. 894 ; 47 I.O< 966, 

HORTOAOB, — When an award and deoree thereon for partition of immoveable 
property make no mention of the enoambranoea oreated thereon by one of the partiea. 
who are father and aona, and the mortgagees are no party to the prooeedioga, the 
ezeouting Court ia not oompetent to decide in ezeoation of the deoree, the reapeotive 
liabilities of the parties as regards the mortgage, 8aoh a gneatioo ie a dt eubjeot for 
a regular suit to be brought by the aggrieved party. 189 P.Hi.B. 1916»39 I.O. 766. A 
oompromiae decree waa paeaed in a morigage suit whereby the plaintid agreed to leave 
the mortgagors-defendaote in poaeeasion on oonditioa of payment of a certain rent, and 
on default the plaiotifi was to take poseeeeioo. The defendants.mortgagore having 
made a default, the plaintid applied to be put in possession. Again, a oompromiae was 
arrived at on the same terms with a variation of reduotion of rent. The plaintifi was 
held not entitled to bring a separate suit to ezeoute the deoree. 3 li. Ei.J. 734, A ques* 
tion whether the mortgagor had mortgaged more than he had a right to mortgage ie 
one relating to the ezeoation, eto. 79 1.0. #66=1928 A, 116. 

RBOEUPTION,— 'A mortgagee sued for recovery of possessiOD of immoveable 
property mortgaged by right in ifara and obtained a deoree for poseession with a right to 
be in possession thereof, so long as the money for which the properties were mortgaged 
were not repaid out of the income arising from them, held that it was a decree in a 
euit for ajeotment and that a second suit for redemption was not barred under 8. 47. 19 
O.W.N. 1133 = 32 I.O. 69. In 1888 tbe plaintiff obtained a redemption deoree wbiob 
provided that on plaintifi's default to pay the whole of the decretal amount by tbe end 
of March 1693 his right to redeem for ever ehoald be barred, The deotsion 
was passed under the provieione of the Deccan Agrioultutlats Relief Act, 1879, 
nothing was done under tbe decioe. The plaintiff then filed another suit in 
1913 to redeem the mortgage. Held that the eeoond salt could not lie by 
reason of B. 47 of the Code inasmuch as the deoree in the first suit which 
was passed before tbe T. P. Aot came into force in the Bombay Freeidenoy and 
which did not requite any order abeolute, was capable of ezeoution and its ezeoation 
was time barred long before the institution of the eeoond ealt. 43 B. 709. When a 
deoree nisi ie parsed in a mortgage suit allowing the defendant mortgagor or tbe 
transferee of his equity of redemption, a period of 6 months to redeem the property 
and tbe decree is not made absolute the latter are not barred to bring a separate suit 
for redemption of the property as tbe mortgagor or his assignor was not in the position 
of a deotea-bolder to ezeoute tbe deoree and get the property redeemed. 99 B. 41. 

POISME HORTOAOEE. — When a puisne mortgagee was a patty to tbe suit by tha 

prior mortgagee and a deoree was passed under 8. 68 of the T.P, Aot, which made 

no mention of the puisne mortgagee’s right to redeem, and the property was sola 
■rivately after an order absolute, a suit by the pnisno mortgagee waa maintamabJe 
and not barred by 8. 47. 49 l.C. 466-a918) M.W.N. 903. When to discharge a 

deoree on a prior mortgage in a suit brought without impleading tbe puisne 
as a party, the mortgagor ezeoutes a third mortgage. third mortgagee ie entill^ 

to a priority over the puisne mortgagee and B. 47 is no bar to a suit brought y 
to enforce his mortgage. 93 I.O. 846 = 30 Ij.W. 661. 



OH. IX] QUBSTIONS FOR THE BXBOUTINa COURT 

RBGLIOBIIOB OF JODQIIBST-DBBXOR.— A deoMe-holdec cannot make the 
Sadgment-debtoE liable in exeoation tot negligently alloning the decreed honse to bo- 
bvitat dowD* 8S XtO* 530. 

ORDERS PRELIMINARY TO THE INSTITUTION OF THE SUIT, BTO.— 
An otdec paeeed on an appltoation preliminary to the inetitution ot the eult itself, euoh 
AS an application tot leave to sue and prooeedinge passed in ezeoution in cegard to- 
Buoh orders as well as oEdees granting day costa do not tall within the scope of 8. 47. 
13 M.L.T. 447 ; 39 I.C. 393. 


PARTITION.— When in a suit lot partition and aocoanta between oo'sharers, the- 
liability of eome ot the detendants is determined and a decree is paased against them not 
only in favour ol the plaintiff but also in tavoar of one of the defeadants in the suit, a 
fresh suit cannot be maintained by that defendant for enforeiag hia olaim under that 
decree. The remedy is by way of ezeoution and not by another suit. 67 I.O. 900. 
Where in a suit for partition A'a father got a deoree representing hia branch then oon- 
Bisting ol himself and his minor son, A being a party to the suit, and subaeqaeotly 
entered up satialaotion ol the decree which was held by the Privy Oounoil not to be 
binding against the son, the oomprcmise being without the leave ol the Court ; held 
that the proper remedy o! A was to move by applioation under S. 47 to reopen the 
satialaotion entered up and on euoh application the Court could grant him all the ap- 
propriate reliels. 34 I.O. 696*36 M.Ij.J. 460. In a partition euit, a oompromiae 
deoree was paesed by which amongst other things oertain debts were allotted to A and 
oettain others to B and A was to receive a oertain sum of money. On an applioation 
for ezeoution of the deoree it was pleaded that deoree-holdse bad realised certain debts 
which bad not been allotted to him, htld that the plea could not be raised in the eze- 
outioo department. 36 A. 343 : 11 A.D 331. When partition was effected in 
ezeoution prooeedinge, a suit for objsotions to suoh partition does not lie. 136 P.R< 
1679. When a deoree^bolder putobased in ezeoution sale the share of the judgment- 
debtor who was a member a( a joint Hindu family and aubeeqaently brought a suit toe 
partition held that 8. 47 does not give the ezeonting Court power to effect a partition and 
that the fresh suit was iherefoca necessary and competent. 1 £j. 194 ; 39 M. 394. 
31 A. 3'i F.B, : 16 M. 3-16. When a partition in interest is onoe efleoted by a decree 
between the oo-patcenera a suit and not an application under 3. 47 is the proper prooe- 
duce whereby to obtain petition by metes and bounds. Suoh a decree ie merely a- 
deolaratory deoree converting the parties into tenants in oommon. 6 Bom- Li.R. 35. An 
enquiry as to wbioh ate the lands eubstituted in lieu of the shares in partition prooeed- 
inge relates to ezeoution under B, 47. 30 A.LiJ. 6 SO *43 M .Hj.J . 134 P.O. A question 

whether a deotee-holdor is entitled to a share eobatituted by partition for the 
one decreed falls under 8. 47. 40 I.C. 609* (1917) Pat. 305. When under a partition 
deoree one oo-sharer ie directed to pay a eum of money to others in order to oompenaate 
the latter on aooount of an ezoess portion allotted to the former, the remedy of those to 
whom payment is directed to be made ie by way of ezeoution ol the deoree : a separate 
suit tor the reoovary of tbs amount is not oompetent, as it is not a obatge on the 
property, 1936 0,330*91 I.C, 1009. Where a deoree directs the separation of the 
plaintiffs* abate only and leaves the pbatee of the defendants joint, a separate euit by 
tbe defendants inter ea for separate possession ot shares is not barred. (1936) Pat. 154» 
90 I.O. 739, An ezeouting Court oannot, on a mere applioation for ezeoution by a 
Court aaotioD-purohaser enforce his rights by an order fox partition. 1936 M. 333*91 
1.0. 961. An order on an applioation for tbe appointment ot a oommissionec to work 
out the shares teooverable undet a oompromiee deoree for partition is not appealable. 
(1915) M.W.H. 736*3 Xi.W. 893. An order passed in a salt for partition Bubseqaeotly* 
to the preliminary deoree appointing a oommissioa to make the partition as not. 
Appealable onder 8. 47. 34 O. 736. 



THB IiAW OF BXBOOTION OF DEORBES 


[oh. IX 

PRB«BIIPT10II.~ A asatraofcaac^ mortgagee who was also a oo-Bharee bxoaghfc a 
sait. on a sale by the mortgagor, for pee>emp(ioo wifchoat asking for posBeasion, 
obtained a decree, and paid the money into Qoart which was raoeived by the vendees. 
The deoeee was never exeouted : held in a suit by the mortgagee pre-emptor that the 
piaintiCE himaell being in posseastoa qua mortgagee, it was not neoessaty lor him to 
seek any farther reliefs in ezaoation of the pre*emptioa daoree under O. 31, x. 86 and 
that a suit for a deolaration of bis title is not barred by S. 47, 0. P. Ooda. 13 A-D.J. 
5ai»33 I.C. 676, 


PAYMBHT OF AUODSX DEPOSITED,— The order of the Oonrt allowing the 
pre*emptora to withdraw the money deposited by them in Ooart for the vendee, on the 
ground that the sale had been declared to be invalid as against reveiflioners in a 
separate suit is an order under Q. 47 and an appeal from each order lies. The vendee 
is entitled to refund of the money so paid to the pre>emptor, 76 P.R. 1909. 


POSSESSION. —'Where in parsaance of a decree for pcseeesioo the jndgment* 
debtor amicably hands over possession to tha deorea*holder bat subsequently 
dispossesses him, the remedy is by way of a fresh salt and not by way of execotiou of 
the prior decree for poeseseioo. 30 I.O. 606. Where by a compromise in a euit a 
deoree was passed by which the defendant admitted the plaintiSs' right to the house in 
dispute but was allowed to remaiu in poseessiou as a teoant and the defeudant further 
agreed to vacate the house, whenever asked to do so. it was held that the relation of 
landlord and tenant comoieaced to exist immediately after the compromise, but the 
deoree was practically exeouted by the oreation of the relationship of landlord and 
tenant and that the defeodaot ooald n it be ejeoted except by a suit properly framed. 
13 A L.J. 31«aQ3 1,0. 663* Question relating to delivery of possession to the purohaser 
relate to exeoution, though they may not bs strictly a part of ezeoution. 1926 G. 798 
a30 O.W.N. 610. A suit for possessioo by one of the jadgmeat*debtors agalust the 
auotioo'purohaser in ezecation of toe decree against the other judgtnent*debtor la not 
barred by B. 47. 1926 N. 6Sa9l I.O. 918. An order granting possession to tbe 

decree-holder and disallowing objeotioas put forward fcy tbe mortgagees and tenants Is 
not appealable. 39 I.C, 77d«76 P.W.R. 1917. 


Actual and eymbollcal posBesslon.— There ie nothing in tbe law to prevent a 
suit for actual popsession by a person who has obtained symbolical possession under 
O. 31, t. 36. 3 W.R. Mis. 3. A person who obtained a deoree for immoveable property 
iu the oocupanoy of the judgment-debtor and who in exeoution of that deoree has taken 
mere formal possession of saob property ie entitled to bring a fresh suit to oompel the 
eame judgment-debtor to deliver up the aotual physical possession of the property. 11 
O. 99 ; 8 O.W.N. 49 ; (sae also 31 0.716; 6 A.L J. 38). A question between an 
auction- purohaser and the judgmaat-debtor with reference to tbe possession of tha pto- 
psety sold under the decree is not oovseed by 8. 47. 29 A.Cj J. Ill9«=84 I.O. 71 • 

The questtoQ relating to the delivery of possession to the aaotioo-purohaser is not one 
relating to tbe execution ol the deoree or between tbe parties to the suit or their toper* 
esntativee, and . hence a suit for posseesioa is not barred. 84 I.O, 696 “1998 0.346. 
When a decree awards posesssion ol property to a person he should P'®®®®;? 
iu execution. A subsequent suit foe deolaeatiou of title is barred by 8. 47. 1 Pat. 16 
«-19a9 P. 407. When in the course ol axaoution prooeediogs the decree-holder go 
poasessioo of the property though not through the Oourt offiaec and was ' 

dispeeaessed by the judgmeut-dobtor. a suit to teoovee possession is 
I.O. 744 ; 38 A. 609. Where a deoree foe poBsaasion of property was passed on P®y 
oi a certain amount and the plaintiff paid the amount but did not get the P®^“ 
within time allowed, he could not maintain a separate euit lot 
1001-69 1.0.039. When a defendant admits tbe right ®’**“‘*® * ® 

after tbe deoree ia passed and pays ofl all oosti ol the amt to him a feeah amt by 
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plftinfeiS ie not bovred when the detendnnt eete np an advecae poeseBaion. 90 A.Ij.?. 
619^1992 A. 411. When pEopecty la sold in execution but the judgment.debtoc 
had no interest in the property sold, a suit will lie against the auotion-pncohasee lor the 
recovery ol the same. 76 I.O. 938— Ii.R. 4 A. 698. Proceedings for delivery of poasea- 
sion of property purchased by the deoeee-faolder are peooeedtngs within the eeotion. 86 B. 
469. Plaintiff’s right to take out execution for a greater quantity of land than he had 
originally sued for should be enquired into under S. 47> 9 A. 999. 

REFUND. — When in exeoution of A*s decree against B, O'a property was sought 
to be attached but O paid the amount named in the warrant of attaobment be oould 
bring a regular euit for refund of the money. He oould not apply under O. 91, r. 88, 
beoause there was no attaobment. 9 S.Li.B* 943 = 34 1.0. 499. 


RENTS AFTER INSTITUTION OF SUIT.— Qaestaone relating to rente oolleoted 
after the institution of a suit lor partition do not fall within B. 47 and a separate suit 
must be brought for the same. 99 1.0, 906. 


RESTORATION OF EXEQUriON.-^Althongh against an ordinary interlocutory 
order in the ooucee ol an exeoution proceeding an appeal does not lie under S 47 of the 
O.P. Code, yet an appeal lies where the order is one which in aubetanoe determinee a 
question relating to exeoution between the deoree-holder and the jadgment^debtor, e>g. , 
where is has the efiaot of reviving an application foe exiontioa whioh wae dismtsaed 
for default of the decree'holdec eepeoiatly when a fresh application by the decree-holder 
would have been barred by limitation. 671.0. 905. 


REVEaaiONBR'S RIGHT TO CONTEST ALIENATION.— A reversioner’s 
right to being a enit for a deolaration that the decree against the widow was not bind- 
ing qn him is governed by Art. 190 of the Ijimitation Aoc and B. 47 has no application 
to enoh oases. 30 M. 409. 

SAXE — Objection to sale.— An order pessed on an applioation by a judg- 
mentrdabtor objecting to the eale of certain immoveable property in exeoution of a 
decree is as between the parties to tbs suit an order passed under B. 47 and is appeal- 
able even though it also disposes of objeotions made by third parties to the delivery of 
poBseseion. 31 I.O. 109 ; 39 1.0. 769 — 39 M.X.J, 639. When an objection to 
a sale in execution ol a decree is allowed, the decree, bolder if aggreived thereby 
has bis remedy by way of an appeal and a second appeal and if be omits 
to appeal the order of the executing Oonrt ia final and binding upon the 
parties. S. 47 forbids the Institution of a regular euit to avoid the oonsequenoes 
ol such an order, 61 1.0. 184 — 17 A.Ej.J. 833. Questions relating to validity of eale are 
matters relating to the execukion of the decree. 91. 0. 684 — IdC.Ii.J. 169 ; 16 M. 447, 
Qaestions relating to non-traoeferability ol a bolding fall under 8. 47. 1 Pat. Ij.T. 

967 — 66 I.O. 676. Questione relating to the ealeability or otherwise of an oooupancy 
holding ia to be determined in execution proceedings. 97 O. 416 : 97 O. 167. 
Bale of the mortgaged property in favour of the mortgagee is to be determined in the 
execution proceedings, and not by a separate suit. 41 M, 403 P.C. A suit for sale ol 
the mortgaged property after a decree to that efieot ie not maintainable. 94 O. 473 ; 
19 O.W.N. 614-36 G. 1100 ; 98 M. 294. 

Setting aside sales.— When objections in a petition to set aside an exeentioo 
sale relate not only to material irregularity in publishing or oonduoting the sales but 
go further and include objections to the whole prooedure starting with illegal attach- 
ment, the petition is admissible under B. 47, O.P. fOode, and ia not time barred though 
filed beyond 30 daya allowed for an appplioation nnder O. 91, r. 90. 10 Bur. Zj.T. 979 
— 37I.C. 897: 33 1.0. 699; 91 OO. 317-49 I.O. 39. Bat it the objeotion is by a 
third party Art. 166 applies and the time limit ie 30 days. 46 O. 976. When a 
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deocae is aafc aside, a sale held ia exeoaiioa of kiiafc deocee aan be sefe aside andec B. 47 
as haviog no longer been based on any solid fonndalion. 43 B, 336; 36 0.175. 
Oonficmation of sale is no bat to an applioation by the jadgmenk*debtor foe a deolara* 
tion that a holding oonld not be sold in exsontion, the qaestioa being one relating to 
the exeoniion, disoharge or eatiafaotion of the deotee. 36 C. 737 ; 14 M. 447, 
Oonfirmation of sate may be refased by the exeonting Qonrt on the ground 
that the decree in exeontion of which the sale took plaoe was not eabeiating 
at the date when the oonficmation waa applied for. 36 0. 175. The faot that 
the pncohaser. a atranger to the suit is interested and oonoeraed in the reealt 
of the salt doee not bar the applicability of 8. 47. 19 0. 683 P.O. When 
a property ie aold in execution of an ex parte decree wbioh ia aubaequently set aside 
the exeouting Court can go into the question aa to the validity of the eala and eet 
it aside. 3 O.W.N. 6. An order Getting aside a sale under 8. 173 of the B, T. Act on 
the ground that the auotion'purofaaser ie benamidar of one of the judgment-debtors ia 
notappealable. 46 I.C. 748 ; 33 I.O. 674, An order granting an applioation for Bet- 
ting aside the execution eale in terms of the agreement and ordering the judgment- 
debtors to deposit tbe surplus sale prooeede taken by them at onoe for payment to 
the person applying foe setting aside the sale is not appealable. 46 I.O. 83, An 
applioation by the putoha^er for setting aside a sale on aooount of defioienoy of area 
does not lie. 37 O. 364 ; 30 O, 8. 

S&TISPAOTION OF THE DEOREB. — An application by tbe tranaferee of the 
judgmeot-debtor (mortgagee) after tbe deoree on a mortgage but before aale, that tbe 
eale in cxeoution of the deoree was fraudulaot and brought about by oollueion between 
tbe deocee-holder and the judgment-debtore (who bad patted with their rights) and 
that the deoree bad been eatieded before the sale and that the execution application of 
tbe deocee-holder was barred by time falle within 8. 47 and an order thereon ia 
appealable. 31 I.O. 938 « 18 C.Ij.J. 364. An applioation by the deoree-holder to set 
aside an order entering up eatielaotion of tbe deoree on the ground of fraud of the 
judgment-deblor ie maintainable. 8. 47 bare a regular suit. 67 I.O. 898. Qaeatioos 
relating to the eatislaotion ot the deoree fall under 8. 47. 43 B. 940. Tbe oontention 

of tbe judgment-debtor that he was entitled to deduct a larger enm than allowed by 
the decree-holder on aooount of the fcansfec of ©attain properties of bim to the deoree- 
holder and that tbe interest waa etconeoualy olaimed at a higher figure than what was 
due aud the question ae to the date on wbioh oredit ought to be given for tbe oonaidera- 
tloD money for the transfer are questioue within the meaning of S. 47 and the execut- 
ing Court must not decline to investigate into them. No aepacate suit lies. 9 I.O. 

383. 

QUESTIONS ARISING AFTER SATJSFAGTION OF THE DECREE.— Where 
only two out of lour legal represealativea objected to the eale whioh waa diamisaed and 
the deoree was fully satiefiod, the exeouting Court beoama functU9 offi'Ao and the 
eeparate suit by all the repcesentativea for a deolaration that the property waa not 
liable to sale waa maintainable. 60 I.C. 516. When a jadgmont-debtor objected that 
the auction putobaeet bad taken poesession . of property to whioh hia sale ooetifioate 
gave him no title, it was held that tbe question in dispute should be decided by a 
separate suit and not under 8. 47. 31 A, 83. 6 A.L.J. 71 : 6 M.D.T. 185 ; 1 I.O. 416 , 
10 I 0 714=“14 0.0. 70. When a deoree has been satia6ad it prevents an application 
under 8. 47. 1 O.W.N. 708 : 16 W.R, 369 ; 7 O. 91 ! I 8. D R. 173 ; 10 C. 638 ; 63 

P.R. 1901. 

SOHBUB SUITS. — When a plaiotifi in a scheme suit, wbioh resutled in a deoree 
of tbe High Court, pceeented a petition to the Court below referring to the respondent’s 
Dharmakactas’ failure to comply with the provisions of the deoree aa regards 
mattore. and asking lor hie removal, but did not aak for any of the reliefs which oouia 
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b 9 gcanted in exeonilon and the Oonct below declined to remove the' respondent, held 
that the order eo deolining was one paeaed in exeoatioa ol the ddotee and that it was 
appealable under S. 47, O.F. Oode. <1917) B.W.N. 490*^88 1.0. 416. An order ot a 
Oourt on a petition presented to it under sohezne olanse sanctioned by a decree 
for the management ol a Hindu temple, appointing a trustee, a vaoanoy haying ooour- 
red, is one under B. 47. 76 I.Q. I8d = (19a3> M.W.H. 664. An appeal lies from an order 
of a single Judge ou the original side deoidiog the question as to election of a trnetee of 
a mosque under a soheme framed by a Oourt, as the prooeediugs are in the nature of 
prooeedinga in exeoution of the decree passed on the scheme suit. 7 Bur, Ij.T. 398* 
34 I.O. 916. ApplioatioDB in exeoution of a scheme of management ol trust do not 
oome under 8. 47. 1936 M. 666<»(l9a6) M.W.N. 383 ; 1936 P.O. 165 ; 1936 M. ia0»93 
I.O. 666. 

BTAT OF EXECUTION — Bee under O. 31, r. 36 and O. 41, r. 6, in this chapter. 
An order direoting that no warrant of attaohment should issue fay a oertain date is not 
appealable. 101 P*Ij.R. 19I1b64 P.W.B. 1911. 

SDBSISTBNGB OF THB'DEOREE.— An order refusing to confirm a sale on the 
j^round that the decree in execution of which the eale took place, was not eubsieting at 
the date when the oonfirmation ol the sale was applied for falls under 8. 47. 37 O. 176. 
When the ex p^rte decree is subaequently set aside, the sale efleoted in exeoution ol it 
may be enquired into by the Oourt and set aside under 8. 47. 8 O.W.H. 6. A question 
that a sale should be set aside on tbe ground that the decree was set aside before the 
sale is under this eeotiou. 6 0.r«.J. 103. 

BUOOEBBION OBRTIFIQATB.— An order requiring a oertifioate from the decree- 
holders to recover tbe debt is not a deorea under 8. 47. 8 A.W.H. 82. 

SUITS— QUBBTIONB IH THE.— This seotiou has no application to a substantive 
question in the suit itself. 4 A 4S0. It ooutemplatea questiona relating to the entoroe- 
ment ol the obligation created by tbe decree and relates to matters arising subsequent 
to the passing of the deoree, and not anteoedeot to it. 6 O.W.H. 796 ; 11 M. 413. 

8UIT ON THE BASIS OP THE DEGREE.— After tbe exeoutiou ot tbe decree is 
barred by time, a seoond suit on the basis of the former deoree is not mtiDtainable. 18 
A.D.J. 1001*69 I.O. 633. 

TERMS OF THE DEGREE.— A suit ^to recover property wrongly inoluded in 
tbe deoree ie not barred. 33 A. 443. If the exeouting officer acts contrary to the 
terms ot tbe decree, be is not aoting in execution and a separate suit lies to set aside 
Buob prooeedinge. 11 W R. 616 ; 5 P.R. 1907 ; {contra in :33 C. 483 ; 5 M.H.O. I6£). 
Where tbe deoree-holder gets poaseeeioo of tbe land not inoluded in tbo deoree otherwise 
than through tbe officer of the oourt, such pcssession and the questioo relating to it do 
not relate to tbe exeoution ot tbe deoree and mav be made the subjeol of a separate 
suit. 13 W.B. 85 ; 33 M. 66 ; 6 M. 186 *, 13 B.I, R. 201 : 6 G.Ii.R. 627 5 7 O O. 313. 

In a suit to eet aside a Revenne sale foe fraud a oompromiae was entered into by which 
tbe defendant agreed to exsoute a kobala within three months and in default tbe 
plaintifi was to get tbe same exgouted by Court. The plaintiff oould not bring a 

separate suit for getting the kobala j tbe proper remedy was by execution of tbe deoree. 
23 I.O. 340. 

VALIDITY OP THE DEOREE. — QueetiooR aa to the validity of tbe deoree are 
not under 8, 47. 33 B, 476 ; 37 M. 118 ; 38 M. 26 ; 30 M. 36 ; 33 C. 365 ; 31 A. 277 ; 31 
A. 366 ; 9 M, 80 ; 23 G. 639 ; 30 M. 403 ; 31 C. 179 ; 13 M. 503. 8. 47 does not apply 

when the objection is to tbe deoree itself and not merely to the execution, disoharge oa 
satiafaotion ol the deoree. 19 A. 480 : 21 A, 377 ; 35 0.133; 30 M.26; 9 M. 80. 
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Qaestions aa to the deoree being oollaaive oannot be tried in exeonHon ptooeedinga. 90' 

76 I.0> 136* When a sale ie to be aet aaide on the gxoand that the deoree 
waa obtained by fraud, a separate suit lies and the oase ie not governed by S. 47. 31 O. 
605 ; 9 M. 80 ; 13 G.P.Ij.B. 83 ; 6 O.D.J. 336 : 39 0. 646 ; 36 O. 326 ; 37 G. 197 ; 49 0. 
348 P.O. : 5 O.Ii.J. 338 ; 7 I.G. 11 ; 34 C. 646 ; 38 O* 476 P.O.; 15 G. 179 ; 6 G.W.M, 
478 ; 5 a.W.17. 669 ; U.B.R. (1905) 4th Qr.. O.P.O. 86; 66 1.0.613. Bvery order or 
judgment however erroneous ie good until discharged or declared inoperative* An 
enquiry into the validity of a decree is outside the powers of an executing Court 
eubjeot to the proviso that there ta a valid deoree in existence which can be exeonted 
83 I.O. 366 ; 44 O. 637 » 1936 A. 887. The objection that the deoree was passed with* 
out jurisdiction cannot be taken in execution prooeedings, 39 0. 810; 31 O. 179 • SO M* 
403;i4a.D.J. 60«10 I.G. 533 : 1936 bf. 128»91 I.O. 96. Bot when jurisdiotion ie 
assumed by an executing Court in paesing an order against whiofa an appeal woald lie,. 
an appeal against the order oannot be defeated by ehowing that the order was made 
without juriediotioo; so where a Court purporting to aot under 8. 47 directed execution 
to proceed against a minor and an appeal was preferred on the ground that the decree 
sought to be exeouted did not bind the minor it was held that the fact that on tbe 
appellants own showing the minor was oot a patty to the deoree would not make the 
appeal inoompstent. 16 O.W.N. 735 I.C. 36. An objection that tbe deoree is obtained 
against a dead man without subatituting his heira and as such execution could not 
proceed ehould be gone into in ezeoution prooeedings under 8. 47. 3 Pat. Ij.7. 193. 

Where a decree ie paased against an uorepresented minor on tbe footing that he was a 
major, the objeotion of the minor to execution on the ground that tbe decree was a 
nullity may be treated as a suit and enquired into. 1936 A. 887 i euoh an objeotion 
ehould not be gone into in exeoution prooeedings (tbid). 31 A. 672 ; 38 A. 686; 36 A. 487. 
B. 47 has no appiioatioo to tbe case when tbe judgment-debtor tries to set aside tbe 
efieot of tbe deoree itself. lathe oase of a mortgage deoree. the deoree itself diieots 
tbe sale of the property, and if objeotion is taken that the propeety oannot be sold 
because it belonged not to the judgment-debtor but to a stranger to tbe suit, the proprie- 
ty of tbe deoree is called in question. A question of this desoclption most be tried in 
a regular euit and not in tbe execution prooeedings which are based on the aeeulnp- 
tion that the deoree is a good and valid decree. 6 0.£<.J. 30. A separate suit liee to 
set aside an ex parte decree obtained by fraud. 66 I.O, 613. A minor is not entitled 
in tbe execution proceedings to set up the plea that the deoree obtained against 
him is a nullity being without proper representation. 7 0.0. 199 i A.W.N. 11906) 133 ; 
17 M. 316. 8. 47 does not apply to a euit to set aside a deoree and sale thereundes 

on the ground that they bad been obtained by fraud, 42 O. 344 P.B. When a money 
decree was lost or destroyed the exiateooe of the decree and its terms ehould be enqulr* 
ed into in exsoution and not by a separate euit. 1 Agra 78. 


WASTE. Where a deoree for poeseasion was passed in favour of the plaintiff. 

of property in dispute, and an appeal was filed by the defendant which was eventually 
dismissed, but the defendant had meanwhile oommittod waste by cutting trees, tne 
application by the deotee boldec for asoertaining tbe J*®® 

committed by the jadgmenk-debtor lalle under B. 47 and must be determined m exeon 
tionandnot by a separate suit. 26 Bom, L.R. 449«73 I.C. 443. 

WITHDRAWAL OF BXBOUTION PROOEEDINOS*-An order allowing the decree- 
1. withdrew the execution prooeedings does not determine any question between 

within the meaning of 8. 47. 19 I.C. 904 a 47 Bat if the 

aaoree-holdor to dismiss his execution oase does not fall under 8. 47. . _ 

appellate Court aSBumeB jurisdiotion and sets aside the order of the lower 

seoond appeal ie oompetent. 67 1.0* 890. 
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WHETHER & PERSON 18 A RBPRESEMTXTIYB OP A PARTY TO THE 
SUIT. — The deieeminetion of a gueatioa arijiog befeweea a deoiee*holdae ot his tepta* 
eentative and a jadgmeot-debtor ae to wbafchet any pecson is oe ie not the repEosen- 
tative of a patty amoants to a dejcas and is appealable as snob. 83 I.O 604. When 
dnting the ooutea ot execution prooeedinga. the deocee*holdet dies, the question as to 
who is the legal tepreaentative of the deceased entitled to execute muet be decided by 
the executing Goart. Ij.B. 3 A. 473 (Rev.), UadeE 8. 47 the OouEt does not puEpoEt to 
oonclusively deteEmine the oontEovexey as to who is the Eepresentative ; suoh an oEdet 
if paseed although within B. 47 is not appealable. 43 I.O. 160^11 B.Ii-R. 74« 
When a pesaon applies to be brought on the reooed as the representative of the jadgment* 
debtor so that he may raise a question to be decided by the ezeouting Court uodet 
S. 47, O P. Code, the proper Court tor entertaining the application is the Court exaout- 
ing the decree. 55 I.O. 813 » 11 li.W. 173. When a deoree-holder has died and some 
persons appear asking to be allowed to execute the decree as representing the deceased, 
the Court should decide who is the legal repreaentative ot the deoeaaed person, 1936 
8. 113 = 93 I.O. 675. Under the old Code it was competent to the Court to stay prooeed- 
inga in exeontion until the question as to who is the legal repreaentative of the patty 
was determined by a eeparete suit or itself ooold determine the question. Under the 
present Code, it is obligatory upon the Court executing the decree itself to determine 
the question. 16 A. 483 ; 36 M. 546 : 39 O. 670 : 3 Pat. U.J. 193 = 39 I.C. 173 • 17 A. 
344 ; e M.Ii.J. 37; (1913) M.W.N. 410; 16 I.O. 394 ; 17 A. 431 : 38 M. 466 F.B. 

SUB-RULE (2).— 'When it appeared that the reliefs claimed in the plaint oould 
not under the seotion be asked for in a separate suit it was competent to the Court to 
meet the plaint as an execution petition, 1 I.O. 360 = 6 M.Li.J, 396 ; 4 M.L.T. 988 ; 
33 A. 131 ; 33 O. 4B3 : 19 W.R. 30 ; 14 O. 605 ; 3ti M. 64 ; 33 Bom. Ii.R. 670= 
68 I.C. 331 ; 1936 A. 887. 8ab>S> (3) ie new in the Code of O.P.i 1908. and it is 
enaoted to give legislative reoognition to the praotioe followed by Courts under the old 
Code. When a regular suit is instituted tor the determination ot a question for which 
a regular suit ie barred under 8. 47, the Court in which the suit is brought may either 
dismiss the suit as barred under 8. 47 or it may in its dieoretion regard the plaint in 
the suit as an application under 8, 47 and dispose of it aooordingly, provided the Coart 
in which the suit ie bronght had jariediotion to exeoute the decree and the execution 
ot the deorea was not barred by time at the date ot institution ot the snit. 93 A. 131 ; 
96 A, 101 ; 39 A. 346 ; S3 M. 496 ; 36 B. 453, 461. A suit entertained and decided by 
a Court wrongly against the provisions ot 8. 47 is not liable to be set aside by the eppel> 
late Ooart, if the decree is otherwise good in law, as there is no abeeooe of jurisdiotiou 
bnt only error ot prooednre. The appellate Court may regard the plaint in the suit as 
an order under 8. 47. provided the Court which passed the deoree had jariediotion to 
exeonte the original deoree. 14 O. 606 ; 33 O. 783 ; 30 M. 64 ; 33 C. 339. It baa 
been held by the Madras High Court that even a written statement may in a proper 
case be treated as an application under this seotion. 4 L W. 400 = 34 I.C. 747; 46 I.C, 608. 
Where the deoree in a suit for speoifio performanoe of a oontraot of sale was eatiefied 
by execution of registered deed of sale, and the deoree holder instead of suing for poa* 
seasion of the property noder the sale-deed, took out execution foe possession held that 
nnder 8. 47 (3) of the G.P, Code, the applioant should be allowed to convert the appli- 
cation into a plaint for poaseaeion by paying the required Court-fees thereon. 40 P.IIi B 
1913 = 18 I.O. 700. Where a party instead of applying under 8. 47 applied under 
O. 31, E. 68 and the objection being disallowed sued nnder O. 31, r. 63 it was not a oaee 
in wbioh the plaint oonld be treated as an application under 8. 47. 30 A.W.N. 196 * 
When a minor objected to the exeoution of a deoree passed against him, bsing unrepre*. 
sented on the footing that be was a minor, his objeotion may be taken as a pcooeeding iu 
a suit and the Coart may grant him a declaration that the deoree was a nullity, ipog 
A. 387. Where a suit is asked in appeal to be treated as an appUoation under 8« 47, ih^ 
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Oonet Bhoald .cefaee the Eeqceet i( the plaint was not presented to the ezeontiog Oontt* 
I9a6 D. 166>7 D. 1. 

DISGBBTIOB. — In the faoe o! B. 47 (3) it is not permissible to a Ooart to dismiss 
a suit on the gioond that the remedy ot the plaintiff was by way of exeoation. The 
mere faot that the Ooart whiob deoided the sait would have had no jarisdlotion to 
determine the matter in ezeoatlon ip not a sound reason for not treating the euit as 
an applioabioD tor exeootion. 16 M.D*T. 347^30 I>0. 783i It is a matter lor the 
disoretioD of the Oourb io treat an application under 8. 47 as a suit and it may refnse 
snob diaoretion in favour of an applicant whose oonduot has not been hona fide, 
37 1.0. 670. It is open to an appellate Ooart to treat prooeedinge arising out 
of an application ander B. 47 as prooeedinge in a enit and grant the neoessary relief. 
1936 A. 367. When instead of making an applioation, to set aside a salsi to the 
Oolleotor (who effeoted the sale) a suit ia brought by the judgment-debtor, the euit 
oaonot be treated as an application ander 8. 47 when the Ooart in whiob the euit is 
instituted is not the Court executing the decree at the time when the decree is made 
ovsc to the Oolleotor. 96 1.0. 473. 

PROOEDORB TO BE FQLIiOWBD IN INVESXIQ ATION UNDER S. 47.— B. 47, 
O. P. Oode, does not pteeoribe the prooedure Io be followed in the case of a olaim pre* 
torred by a party to the suit. In suob a oaee regard must be bad to the ptovieione of 
O. 31. rr. 68— 63. O. SI. r. 63 may possibly be construed ae aabBtituting a right of 
suit for a right of appeal to the aggrieved party in tfae oases of claims or objeotions by 
parties to euite. 37 M.D.7. 694»66 I.O. 636. 

APPEALS FROM ORDERS IN EXECUTION PRODEBDINOB— TEST WHETHER 
AN ORDER UNDER B. 47. IS APPEAL 4BLB.— The- determination of any queatioo 
within S. 47 ie a decree within the terms ot B. 3 (3). O. P. Oode. 89 I.O. 874>*3 U.B.R. 
189 ; 6 N.Ij.R. 177 ; 17 O. 769. Whether an order under 8. 47 ie a decree within the 
meaning of 8. 3 (3). depends on the nature and oontente ot the order. 14 O.L.J. 36 ; 
13 O.L.7. 686. The order must deiecmine the rights ot the parties with regard to all 
or any ot the matters in oontcoveray in the suit. 66 I.O. 463 ; 34 0. 726 ! S3 I.O. 648 ; 
45 I.O. 193. The provision ot the law quoted by the Court passing the order is not 
oonolueive in determining whether an order is appealable or not. (1918) M W-N. 383— 
19 I.O. 448. The order must not be an interlocutory order which does not oonolu*- 
aively determine the rights o! the parties in oontroverey in exeoubion. 16 O W.N. 134, 
Every order passed by the execution Court is not appealable, but only suoh orders as 
determine the rights ot the patties to the execntion with regard to all ot any of the 
matters in controversy io the suit ate appealable. 1936 A. 368=>93 I.O. 644 ; 14 C.D. 
7. 489; 34 O. 736 — 17 O.W.N. 1340. The determination of any question within 8. 47 

is o decree under 8. 3 <3». O.P. Code. 37 M. 39. When the question ia one relating to 
execution, dieobarge or eatistaotion of the decree and falle under B. 47, an appeal lies 
from an order deoiding such question. When the order of remand involves a cardinal 
point in the case it ie final and appealable. (1916) Pat. 81=*45 I.C. 193. An order 
which is passed without jurisdiction ie a nullity aod may be disregarded and need not 
be set aside. But an ettoneoua order made by a Court having jurisdiction can cnly be 
set aside by review ot appeal. 31 C.W.N. 1063 = 43 I.O. 633. 

ORDERS IN EXECUTION NOT APPEAL ABLE.— Miniaberial orders in exeoation 
proceedings are not appealable. A.W.N. (1887) 134 ; 9 A. 600. Every order between 
the deoree holdet and the judgment-debtor under 8. 47 is not a decree and appealable 
an such. An order under O. 31. t. 93 ia an order appeaUbJe under O. 43. r. 1 \j) ana 
not being a deotee, no soaond appeal lies theralrom. 1936 O, 400 = 90 I.O. 338. 

appeal from INTERLOCUTORY ORDERS.— An appeal need not be preferred 
from every order in exeoutiou proceeding. It is open to the parly aggrieve o 
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challenge in appeal againefc the final ocdec whioh deteimioes the rights o( the parties, 
the propriety of the interloontory orders made in tbe oonree of the prooeedings. 36 
G. 1:23 : IB O. 469 ; 6 I.O. 469. 

APPEAL FROM A PREVIOUS ORDER WITHOUT ATTAOKIHO THE SUBSE- 
QUENT ORDER,— When the law gWee a person two remedies he is entitled to avail 
bimseli of either of these nnless they are inoonaietent. When two orders are passed in 
ezeoutioot the eeoond after and in oooeeqaenoa of the first and the statute gives a right 
of appeal against both, an appeal is competent against the first order alone, even though 
the second order has been passed before the filing of tbe appeal itself ; and it the first 
order is reversed in coneeqaenoe. the second order will 4p$o faoto cease tobaveefisot, 
37 M. 39. 

ORDER IN EXECUTION BY A SMALL OftUSB COURT.— No appeal lies from 
an order of Small Cause Judge passed ia oxeoation of the decree. W.R. 1864 Mis. 38^ 

EXECUTION IN THE DECREE OF A SM&LL Oi.U3B OOU RT.— When a 
decree of a Small Cause Court is transferred to the Diatriot Munsifl’s Oonri for ezeou- 
tion against the immoveable property of tbe judgment-debtor, and on an objection 
raised ezeontion wae held to be barred, an appeal lay from tbe order to tbe Diatriot 
Court. With regard to the first appeal the question oeaaea to depend upon the oharaoter 
of the tribunal and upon the nature of the claim, 11 M. 130. 

SECOND APPE AL -Snlt of a Small Cause Natose.— No second appeallies in the 
oase of ezeontion of deorea of the Smsll Cause Courts. S Lj.W.TOI : (1911) M W.N. 6?5; 
16 O.L. J. 96; (1917) Pat SO; 11 . 130. 'No eeoond appeal lies from an order in exeon- 

tion in a suit of tbe nature cognisable by a Small Cause Court when the value of the 
enbjeot-matter of the suit is lees than Rs> 600, whether the ezeontion prooeedings ate 
taken in the Court whioh passed the decree or in that to which the deotee may have 
been transterred for ezeontion, 13 A. 679; 13 A. 681 ; 18 A. 481 F.B. ; 36 C. 873 ; 

see 93 M. 647 F.B. ; 13 M. 116. 

Appeals under Act V of 1903. — Under Act I of 1879 as amended by Act V of 
1903 (Oboca Nsgpur Landlord and Tenant Prooeduce Act), no second appeal lies from an 
order passed in execution. 83 O. 378. 

PROOBDORB APPLICABLE TO APPEALS. ^An ezeontion proceeding ia a pro- 
oeediog in tbe suit and a formal decision on a point under 8. 47. O.P, Code, is a deoi- 
Sion in the suit inter paries and the prooedure in an appeal therefrom is that laid 
down in O. 41. When therefore there is a judgment and a decree based thereon on 
a question within S. 47, no valid appeal is filed by presenting a memorandum of 
appeal without a copy of the decree. 40 A. 13. 

ORDER IN EXECUTION OP A DEGREE UNDER 3. 9, 8PE0IP1 3 RELIEF 
AOT. — No appeal lies against an order passed in execution of a decree made undeo 
B. 9 of tbe Speoifio Belief Act as the term “suit” in tbe seotion includes an execution 
proceeding on the basis of tbe deoree. 46 0, 619; 6 P. W.R. 1917; 36 C.L.J. 326 ; 
36 M 438 ; 46 P.L.R. 1915 ; 30 C.L,J, 485. An order in ezeoution of euch a deoree 
ia not appealable even if the order ia one diceoting the arrest of the judgment debtor 
for realising coats. 6 P, W. R. 19 17 8 P.L.R. 1917. 

VALUATION FOR PECUNIARY JU RIS DICTION. — When an original auit out 
of whioh ezeoution proceedings had arisen was valued at more than Rs. 5,000, but was 
decreed tor less than that amount. ao appeal from ao order in the ezeoution proceedings 
would nevertheleaa lie to tbe High Court. 31 I.C. 496 ; 40 O. 66. When the original 
snit was valued at lesa than Bs- 6,000, and an order in ezeoution was made ceepeoting 
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the amoDDfe of mesne psofite made payable by tbe deotee exceeding Be. 5,000, it wae 
held, that an appeal lay from the order of the Sabordinate Judge to the District Goort 
and not to the High Court. A.W.N. (1866) 986 ; K.W.F. (1B78) 108 1. 9 S.D,B. 199. 
Though subject of a suit in the Court of firet inetaooe ie below the value of Be. 10,000, 
yet an order of the High Oonrt on a gnestion raised in execution of the decree in such 
suit would be appealable to the Privy Oounoil if it involvee a claim on a qneetion relating: 
to property of a value exceeding Be. 10,000, 3 A. 633 F.B. When the bolder of a decree 
passed by the Court of a Dietciot Muneifi attached in execution thereof under O. 31, 
r. 63, a sum of money which bad been realised in execution of another decree which wae 
in favour of the judgment-debtor under the former decree and also obtained an order' 
from the Bub-Oourt tor payment of the eame to him, an appeal lay to theDistriot Court 
against the order of the Sub- Court, as all the guestions involved in the proceedings 
must be as between the decree-holder and the judgment-debtor in the decree of the 
Munsifi’s Court in their capacity as auob, 5 D.W, 96i«aS8 1,0. 779, It the appeal is 
preferred to the High Court it must be returned for presentation to the proper Court 
and not dismissed. 6 D>W. 364aB38 1.0. 773, 

RIGHT OF AFPEAIi AMO CHANGE IN LAW.^The general principle is that a 
right of appeal newly given by law ie made applicable to proceedings institnted before 
that change in procedure ie made. 16 O. 439. 

REVIEW. — When au order for attachment ie made by a competent Court on an 
application for execution of the decree, the Court has no power to eet aside the order 
byway of review, if no. application for review is made within the period of limitation. 
The Buooeesor in office of the Judge who made the order oannot entertain the applica- 
tion lor review. 18 I.O. 841“ 17 C.D,J. 136, 



CHAPTER X. 

RATEABLE DISTRIBUTION. 

PROOBEDS OP EXECUTION S&LB TO BE RATEXeLT DISTRIBUTED.— 

Where assets are held by a Court and more persons than one 
have before the receipt of such assets made application to 
the Court for the execution of decrees for payment of money 
passed against the same judgment-debtor, and have not 
obtained satisfaction thereof, the assets, after deducting the 
costs of realisation, shall be rateably distributed among all 
such persons. Provided as follows : 

(а) Where any property is sold subject to a mort- 

gage or charge, the mortgagee or incum- 
brancer shall not be entitled to share in any 
surplus arising from such sale ; 

(б) Where any property liable to be sold in execu- 

tion of a decree is subject to mortgage or 
charge, the Court may, with the consent of 
the mortgagee or incumbrancer, order that 
the property be sold free from the mortgage 
or charge, giving to the mortgagee or in- 
cumbrancer the same interest in the proceeds 
of the sale as he had in the property sold ; 

(c) Where any immoveable property is sold in 
execution of a decree ordering its sale for 
the discharge of the incumbrance thereon, 
the proceeds of sale shall be applied — 

first, in defraying the expenses of the sale ; 

secondly, in discharging the amount due under the 
decree ; 

thirdly, in discharging the interest and principal money 
due on subsequent incumbrances (if any) ; and 

fourthly, rateably among the holders of decrees for the 
payment of money against the judgment-debtor who have 
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prior to the sale of property, applied to the Court which 
passed the decree, ordering such sale for execution of such 
decrees, and have not obtained satisfaction thereof. 

(2) ^Vhere all or any of the assets liable to be rateably 
distributed under this section are paid to a person not 
entitled to receive the same, any person so entitled may sue 
such person to compel him to refund the assets. 

(3) Nothing in this section affects any right of the 
Grovernment. (S. 73.) 


LEGAL CHANGES. -~Tbe preseuk aeotion difieca from tbe oorrespoadiog eeotioa 
of the old Oode id the followiog respeolB ; (i) 7he words ** where aeaete are held by a 
Court ** are sabstitoted for the words ** whenever assets are realised by sale or otherwise 
in exeontioQ of a decree. (lij The ezpreesion before the receipt of suoh assets ’* is 
Bubstitated lor the words prior to the rsalisatioD. '* (iii) The words ** decrees lor the 
payment of money passed are eubstitated lor the words '* dsorees for money.*’ 

OBJECT OP THE SECTION. — The objeot of the seotion is two-fold ; firstly, to 
prevent onneoeaeary multiplioity of ezeoution proceedings ; to obviate in a oase where 
there are many decree-holders, eaob oompeteot to ezeoute his decree by attachment 
and sale of a paetioular property, the neoeaeity of each and every one separately 
attaohing aod separately eelliag that property ; secondly, to eeoure an equitable 
adminietration of the property by piaoiDg all the deoree-holders in the same positloa 
of standing, the eameifootiog, and.makiDg the property rateably divisible among them, 
instead of allowicg one to ezolude all the others, merely beoause he happened to be 
the first who had attached and sold the property. Straohey, O.J., io SO M. 107 1 
B1 O. 761. Thie aeotioo relates to prooedure only and is iotended to afford additional 
faoility to deoree-holdere besides his other remedy by suit. 10 O. 667. 

SCOPE OF THE SECTION.— This seotion deals with the rateable distribution of 
the prooeeSs of ezeoution sales among holders of various deorees. li O.W.H. 896. 
This seotion does not limit or alter the rights of parties arising out of a contract. But 
it applies only in oaees where there is no rule for dsteimiolDg the mode in whioh the 
ptooeeda of sale are to be distributed. 4 0. S9. This ssolion does not conclusively 
determine the rights of the parties. It enables a distribution of the prooeeds of sale 
to be made aooocdiog to what may seem at the time to be the right of parties. 93 A. 
818 P.O. This seotion does not interfere with substantive rights available by means of 
a suit even it the deoree-bolder may not have availed himself of its faoility. 10 0. 667. 
This seotion does not prevent a deoree-holder from ezeoutiog bis decree in any other 
way. it he bae failed to participate in the sale proceeds under it. 19 W.B. 966. It is 
necessary that more than two persons must have applied for ezeoution. 80 I.O. 49^ 
31 O.L.J, 694. The Court is not justified in making an order under this seotion before 
the realieaticn of assets, in anticipation of their being realised. 84 I.C- 747*^96 O.W.H. 
986, 

DISTINCTION BETWEEN THE CODE OP 16BB AND 18B3.— Under 8. 370 of 
the Oode of 1869 a creditor obtainiog an attachment was entitled to be first paid oot 
of the proceeds of the eats notwithstaoding a anbeequent attaohment of the 
property by any other person in ezeoution ol his own deoree, bat 8. 996 of the Oode ot 
1683 points to a rateable dietrlbntfon of prooeeds bf ealo ander a deoree in oertalis* 
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99 o. 49B i 99 B. 406 : 89 M. 499 : 36 M. 


eveofea aod nndeK oettain oirooxUBfeanoes. 

693. 

0ON8TBU0T1ON. — The eeokion ehoold be atriofcl; oonetrued, ae the eSeofe of 
allowiog a claim foe takeable aieielbatlon npoo the prooeeda of a private eale in aatw- 
faotion of a jadgment-debtor, will neooeBatily demioiah pro tanto the amount available 
foe the judgmeDt.oieditoE through whoae diligence the aaeeta have been realiaed. 98 

M. 360. 

WH&T DEORBE-HOLDBRB ABB ENTITLED TO CLAIM RATEABLE DIS- 
TRIBUTION. — S. 73 givee the right to rateable dietribukion in the prooeede of a^e 
only to thoee decree-holders who oonld themaelvea have attached and sold the 
pioperty. It was not meant to enable a deoree-holdee to indireotly get the benefit of 
an ereoution which he oould not himeelt have enforced directly. When the deoree- 
holdeta are persona who oould hove themaelvea atteohed and eold the property, then, 
and only then may, the atteobment and eale by one of them, be regarded aa enuring 
for the benefit of all. 33 A. 106 I 30 I.O. 49-31 O.Ii.J. 694 ; 91 I.O. 611 = 14 M.L.T. 
633. Where a decree-holder againat one of two brothers in a joint Hindu family 
obtained an attachment of joint Hindu family property in the life-time of the judg- 
ment-debtor. and other deoree-boldeta against the same brother applied after the 
death of the jodgment-debtor for rateable distribution, they were held not entitled 
to it as the property had then passed by sovvlTorahip to the other brother. -93 A. 
106, Persons clatraing to be creditors, but who have not obtained deoreee, are 
not entitled to rateable distribution under tbia Bection. 64 I.O. 417. 

Persona claiming under the same decree. — As between peraons jointly interested 
in a decree thoee who first apply for execution are not entitled to any priority over 
other jcint holders of the deoree. 9 Agra IBS. 

Persona attaching before judgment. — A plaintiff who baa attaobed bstore judg- 
ment is not entitled to come uodee ihis aeotion uateas he has applied foe execution of 
the decree enbecquently obtained. 19 B, 400 ; 34 M. 96 i 99 I.O. 791=190 P.W.B. 
1916, 

Holders of decrees that have been satlafled, etc. — It on an application for 
execution of a deoree it has been held that the deoree has been satisfied or ia barred by 
limitation or if euob an application has been dismiBaed, no olaim for rateable dietriba- 
iion liee. 30 I.O, 49 — 91 O-L.I. 694. A decree-holder whoee application foe execution 
ia finally struck cfl, cannot olaim rateable distribution. 6 I.O. 146 ; 34 I.O. B3. 

THE FOLLOWING CONDITIONS ARE NECBS8ART TO ENABLE A DEORBE- 
HOLDBR TO OLAIM RATEABLE Dl&TRIBUTlON.— 1. The deoree-holdee shall 
make an applioatioa for execution to the Court, 3. Tbe Court to wbioh the applica- 
tion for execution is to be made ia tbe Oourt by wbioh aseets ace held. 3. The applica- 
tion Bboold be made prior to tbe receipt of tbe asReta by tbe Court. 4 Tbe aasets 
liable to rateable distribution are tbe assets held by tbe Court. The deoreee In respect 
of wbioh a rateable distribution is claimed must be decrees toe the payment of money, 
6. Tbe decrees in reepeot of which rateable distribution is claimed must be against 
the eame judgmeni-debtor, 7. The rights of tbe mortgagees or enoumbranoes of tbe 
property sold have priority and are satisfied before rateable dietribution. 8. Tbe 
rights of the Government have a preferenoe over any other olaime. Bee 14 O.W.N. 
396; 16 O.W.N. 879; 35 M.L.J. 601 ; 46 M. 606 ; 91 I.O. 93. 

THE DEOREB-HOLDBR SHALL HARE AN APPLIOATION FOR BXBOUTIOM 
OF THE DEOREE.— There must be an applioation for exeoution in order to entitle 
ji decree-holder to a rateable distribution. 98 P.B. 1889; 35 M. 688: 911.0. 869= 
96 M»L.J. 601 : 7 I.O. 669 *. 9 O. 930 : 6 B. 198 ; 18 B. 466. 
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B« T8 gives tbe right to rateable diekribntioD onlj to deorae'holdera who have 
applied for exeontion aod not to deoree-boldere who have merely got nttaohmeot 
before iodgment. 34 M> 36 ; 87 A. 676 ; 91 1.O. 93. An order for rateable diatrlba* 
lion oannot bo made in favonr .of a person who has not obtained hie deoreoi bnt only 
an order for attaofament before jadgment and who is thns inoompetent to apply for 
ezeoation at the time when aeeete were realised. 31 C.Ij.ili 614 « SO I.O. 8B * 19 M. 73 • 
39 1.0. 944 : 13 B. 400 : 4 M.Ij.T. 846 : 14 M.ti.T. 633 ; 10 O.W.K. 694. 

An aktaobnoent of tbe property is not neoeesary for a claim to dietribation. 7 O. 
34. 

Tbe application for exeontion ehoald be made in the form prescribed by 0> 12| 
r. Jl. 6 B. 196 : 64 1.0. 58 ; 93 P.R. 1869 ; 8 M.Ij.T. 996 : 87 I.C 10S26 ; 90 X.C. 697. 
An applioatioD lor execution to the Court by wbioh assets are held ie essential before 
tbe receipt of assets. 8 I.C. 869 ; 95 M.Lj J. 601 ; 86 B. 619 ; 16 C.W.N. 879* 
10 I.O. 697 : 8 1.0, 105 — 13 O.W.N. 396. 

Tbe application mast be aobBlstlng. — When tbe application for execution is 
struck ofi tbe file prior to the reoeipt of the assets, tbe applicant cannot share. 4 M. 
303 ; 6 I.O. 146: 13 Bom. Ij.R. 977 ; 6 I.O. 820; 37 O. 9J. Diemissal for non- 
proeecutioD of a deoree'bolder’s applioation for execution does not afieot bis right to 
share in a rateable distribution under 8. 78, and be ie therefore entitled to make an 
application under O. 91, r. 90. to set aside a sale on the ground of fraud, eta. 18 
C.W.N. ISll — 94 I.O. 88* When a deoree-hoidet had appiied for execution of tbe 
deoree wbioh be had attaofaed (wbioh was in favour of the jadgment-debtor) only to 
the extent of tbe amount due to him under his own deoree, be was in efieot exeou* 
ting bis own deoree and was entitled to rateable distribution. 31 I.O. 611 — 14 M.Ij.T. 
533. 

An applioation for rateable distribution is not an applioation for exeoation. 
There must be an applioation in tbs form pteaoribed by O. 31, r, 11 (3). 14 O.W.N, 396 : 
64 I*C. 63 — 17 N.Ij.B. 143 ; 8 M.Ij.T. 996. An application wbioh is in aaoordanoe 
with the provtsioDS of O. 91, r, Jl{3> ie nonetheless an applioation for exeouiion 
because the assistanoe atked for from the Oouct is the bene&t of rateable distribution 
and a separate applioation ia not necessary. 93 Mys. 0.0. R. 170 ; 3 Mys 0.0. R. 89. A 
jodgment'oreditor obtaining only warrants of attaohmant is not eotitled to rateable dia- 
tribntion 13 O. 925. An application to the Oourt which realised the assets lor an order 
to another Oonrt not to sell the properties cannot be deemed to be an applioation for exe- 
ontion of the deoree. 3 I.O. 106 - 13 O.W.N. 996. This seotion does not apply when the 
applioation is by lodge’s Amin for payment out of Oourt. 98 M, 93f. A Court to which 
a deoree is sent for execution may not bo oompetent to exaoute it before a copy of tbe 
deoree is received but when onoe an order ie made sending a deoree to anotbee Court lor 
execution that by itself Is auffioient to entitle tbe deoeee-bolder to apply to the Court to 
wbioh the deoree is sent for exeoation for rateable diatribntion in the aeeete. (1911) 9 M- 
W,N. 47 —0 I.O. 863. It ie not neooeeary that an applioation for rateable dietribation 
should be made in tbe oouree of execution peooeedioge initiated by some other deoree- 
bolder, Snob ao applioation may be made in tbe course of exeoution prooeedinge taken by 
the applicant himself. Moreover it ie not neoeesary that a notice of snoh an application 
having been made must be given to the other deoree-bolders. 97 A, 132. A mere attach- 
ment of property is not sufficient to entitle tbe deoree-holder to cateab'e distribution. 
90 I.C. 627, Henoe a mere attachment noder B. 46, G.P. Code, by means of a precept 
ia not suffioient to entitle a deoree-holder to rateable distribution. 1926 O. 249. 

THB COURT TO WHICH THE APPLICATION FOR EXECUTION 18 TO BE 
MADE 18 THB OOURT BY WHICH ASSETS ABB HELD — Whan the deoteea are 
of two Oourte those who wish to Bha?a in the asaets ahould have thwr applioat*®!** 
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-irmnBfecreGl to the Court boldios the aBsete, other^iae they eanuot got any ebexe. 6 
M. 367 ; 7 O. 663 ; 16 B. 683 ; 4. B. 472 ; 6 B. 190 : 91 I.C. 869—36 M.Ii.7. 601 ; 88 
M. 991 S 14 O.W.N. 896 ; 83 G.Ij.J. 7. An application foe execution to the Court by 
which Beeets are held ia eefiential. 8 IiOe 863 ; 36 M.D*7e 601 ; 86 B. 619 : 16 0.W-Ne 
872 ; 10 I.C. 697 1 3 I.C. 106 — 13 O.W.N. 996 ; 93 C.B.?. 7 — 62 I.O. 167. A decree- 
holder is not entitled to share in the rateable diatribution of aseets unless be has 
prsTicnely oanaed the deores to be transferred lor execution to the Court where the 
process of realiaation takes place. 16 B. 688 ; 18 B. 466 S 7 Bur. Xj.T. 977 , 13 0.0. 991 , 
19 B. 639 : 7 O. 663 ; 4 B. 479 : 6 B. 198; 6 M. 369 ; 98 B. 393 ; 1996 S. 177. When 
two Oootts are centred in one official, e.ff., a Subordinate Judge invested with Small 
Gsuee Oourt powers a transfer must be made from one side to the other of the Court, 
a A, 710; 91 I.O. 869 — 96 M.Ij.J. 601 ; 8 B. 930 ; but see 9 B. 174 ; 9 B. 237 ; 19 B. 
486 ; 18 B. 61. The Calcutta and Madras High Oourts bold that it is not neoeesary to 
have a decree transferred from the inferior to the euperioc Court. Only an applioatiou 
for execution must be made to the superior Court. 36 M. 688; 96 M.I*.J. 406 — 98 
I.O. 909 ; (1921) M.W.N. 607 ; 91 C. 900 ; 9 C.W.N. 196 ; 19 O. 393 ; see also 29 I.C. 
91 — 8 But . Zi.T. 901 : 46 C. 64 : 8 I.O. 379 — 19 O.G. 991. If a transfer has been made 
directly from one Oourt to the other but not tbrongh proper obannels preeoribed. a 
rateable distribution may be allowed. 16 M.346. The L«aw ooutemplates that one 
Court and one only shall have the power of’deoiding objections to the ettaohment. of 
determining oiaime made to the property, of ordering the sale thereof, of securing the 
piooeede, and of providiog distribution thereof under 8. 73. 4 A. 359. Where a desree 
is traoeferred from the Court which passed it to another Oourt for execution and eubse- 
quent to the transfer, another deores-holder by executing hie decree in the former Court 
brings the property of the judgment-debtor to sale, there ia nothing in 8. 73 which 
might require the former decree-holder to get bis decree re-traneferred to the Oourt 
which passed it to entitle him to apply for rateable distribution. 1 O.Ii.J. 315. 4n 
application under 8. 73 does not became invalid on the ground that two execution 
prooeadings with respeot to the eame decree were pending in two different Oourts at tbo 
same time. 1 O.O.J. 316. 

Bale held by an loferloP Goart.— When the eame property has been attaobed the 
execution of two decrees, one passed by a Court of the superior grade, and the 
other by a Oourt of the inferior grade, tbe eale should be held by the 
Oourt of superior grade. But when the eale has been held by tbe Court of 
tbe inferior grade tbe former is not to direct tbe latter (Inferior Court) to transmit 
tbe proceeds to hie Oourt. but should move tbe District Judge to have tbe 
proceeds so transferred ; and the eale proceeds are then rateably distributed in 
accordance with tbe provieioDS of S. 73. O.P. Code. 46 C. 64 : 4 A. 369 ; 49 B. 655 ; 
19 O. 333; 16 B. 468; 95 C. 46; 8 M.D.J. 35. A District Judge has no jurisdiction 
over sales ordered by a Bub-Judge. 1 0,r..J. 534. Rival decree- holders who have 
attached the property of their judgment-debtor in execution in several Courts, before 
tbe receipt of aseets by the Oourt of the highest grade are entitled to share in tbe rate- 
able distribution on application to suob Oourt though their decrees have not been trans- 
ferred to the Court. 99 I.O. 91 — 8 Bur. I«.T. 901. When tbe attaobmeut has been 
directed by the Bub-Oourt in execution of its decree, the Munsifi has no juriediotion to 
distribute tbe money amongst daoree-holdets in hia own Court. He ought at once to 
send up the reoord to the Oourt of tbe Sub-Judge for tbe purpose of rateable distribu- 
tion under B. 73. 6 I.C 1176 ; 99 O, 773. Where the lower Oourt distributee tbe sale 
pEooeeds without giving any share to the decree-holder of the Higher Oourt be may 
institute a suit for refund (tbld). A deoree-boldet who has not applied lor execution be- 
fore the reoeipt of assets in Oourt is not entitled to rateable distribution. 11 P.D. R. 
1990 ; 64 l.G« 41 ; 22 Bom, D.R. 1001 — 58 1.0. 992. S. 63 does not appear to give any 
preference to the decree-holder whose petition for execution is before tbe highest Oourfe 
over other decree-holders who have also attached the propeoty. All ate eotitled to share 

68 
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rat^ably. 96 M.D.J* 406«9S 1«0. 907« When property afcfcaohed by a saperior Ooort 
in ezeontioo o( a deoree is sold In ezeoatioo o( another decree by a Ooart o( ioferioc 
grade, the only Ooazt oompetent to determiDe any olaim to rateable dUtribation is the 
Oontt of euperiot grade, 39 0* 773 i 6 1.0. 1176»t7.B.B. 1910 Srd Qr« 63. 

Decrees of Ooorte of Small Ganses and other Coarts. — A deoree passed by a- 
Mnnsil in the ezeroise of his ordinary jnrisdiotion may be ezeouted by a eabordioate 
Jndge ezeouting a deoree passed in bis oapaoity of a Small Oauee lodge and the holdes 
of the deoree of the Maneifi's ooart is entitled to rateable distributioo, in ezeoation of 
the small oauee deoree of the 8ub*Judge. 16 M. 346. 

Qolleotor. — When a decree has been sent to the Oolleofeor for ezeoation aoder 
8. 68, the Collector maet bold any money realised by him in eaob ezeoation at the 
disposal of the civil court by which the deoree has been sent to him for ezeoation : snoh 
a Collector is not oompetent to distribute eaoh moneys under 8. 73. 16 A. 1 : 86 
B* 619. The proper procedure for the bolder of a decree of another ooort is to apply 
through that court to the ooart whose deoree is being ezeouted by the Oolleotor for 
rateable distribotion. 36 B. 619 ; 58 I.0.993 b 93 Bom. £i.R. 1001. 

Revenae Ooort, ~Tbe bolder of a deoree of a Revenue Court cannot apply to a 
civil court for the execution of hie deoree or for rateable distribution. 32 A. 183. 


Duty of the Snperloc Court nnder S. 63. — The saperior court aboald oon* 
eider and determine the rights of the attaohing oreditore in all oases whether they 
have applied to the eupexior oourt or not. It is not neoessary that the attaohing 
oreditoca must have obtained a transfer of their deoress to the saperior court and 
applied for ezeoation. Sneh deoree-holders are entitled to rateable distribution under 
8. 63 read with 8. 73 without any farther applioation. 


THE APPLIOATION SHOULD BE HADE PRIOR TO THE RECEIPT OP THB 
ASSETS BY THE OOURT. — Q. 1079 ; 16 O.W.N. 879 : 18 O. 943 ; 36 M. 179 ; 34 
M. 36 I 35 M. 688 i 18 O.W.N. 1311 i 21 O.Ij.J. 614 ; BO I.O. 40 : 1936 M. 179"»9l 
I.C. 11 ; 32 Bom. D.R. 1001 ; 64 I.O. 63 5 80 1.0. 40 ; 87 I.O. 390. A deoree-holder 
who has not applied foe ezeoation before the receipt of assets in Court ie not entitled to 
rateable distribution. 11 P.Ii.B. 1930-64 I.O. 41 ; 33 Bom. L.R 

44 o. 1073 ; 16 O.W.N. 873 - 10 I.C. 627 ; 14 O.W.N. 396 S 18 0. 343 ; 36 M. 179 , 34 
M. 36 ; 35 M. 688 ; 18 O.W.N, 1311 ; 31 O.Ij.J. 614 ; 64 I.O. 63 ; 80 I.C. 40 ; 33 

P.R. 1918 : 44 M, 100 : 21 I.O. 869—36 M.Ii.J. 601, 


Where a property is sold in ezeoation of a deoree In separate parcels, the sale 
prooeeda are not deemed to be received until the entire amount of the purehaBe money 
In respect of all the parcels is paid into oourt. 26 M. 179 ; 34 M. 36 ; 44 O. 789 . 47 

O. 616:33 P.R. 1910 ; 63 I.O. 167 = 33 O.Ei.J. 7; 18 O. 343 ; 19 M. 73 , 

14 O.Ii J. 60 ; 18 O. 343. Bat when the property Bold is moveable property 

and separate lots are sold on diflerent dates the asaeta ‘o of each 

lot are received on the date of eale of eaoh lot separately. 33 P.R. 1918. The *eoe*p 

of asBots moans payment into ooart. 17 M. 73. The point for oonsideration is the 

date of the sale of the property. 44 O. 1073. 


Assets ate received in the case of sales of immoveable property within the 
of 8. 73 only on the date of fall payment of the putohase money and not on the date 
of the preliminary depoeit and the parohase money beoomes the assets 

debtor only then and not on mere preliminary deposit. ® ‘ ^ 

10 I.O. 637 ; 9 O.L.J. 310; 83 C.D.J. 7-69 I.O. 167 ! 18 0. 949 ; 86 M. 688 . ^ 

application for rateable distribntion is mamiainable when the sale is going on as it 

mdd6 bofoio tba Ksoaipt ol asaalip (1931) S0#» 
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The reoeipfc of potobaoe money by an agent appointed andee O. 21» r, 6B to oon* 
dQOt a sale is eqaivalent to receipt by the Oonrt within the meaning of S. 78* 4A 
G. 789. 

Bale pcooeeds of meTeables. belonging to the jadgment<debtoe realised by the Civil 
Nazir are assets reoeiyed by the Oonrt when the aesets are realised by the Oivtl Mazir. 

33 P«B. 1918. 

A fund in Oonrt belonging to the judgment-debtor was attached by a creditor and 
an application was made for payment ont of the money to him. The Court refused to 
order payment in order to enable rateable distribution to be effected among the 
creditors of the judgment-debtor, whose claims had not yet matured into deoceee of 
Oonrt held that the order was illegal and may be set aside, 42 M. 692 ; 91 I.O. 93. A 
oertain property was attached and eold before judgment and the proceeds of sale 
depoeited in Oonrt to the credit of the suit on 11-4-1917# and the decree was 
obtained on 2-7-1917. Another decree-holder got his deoeee on 19-4-1917 and applied to 
the Court haying first attaobed the money in deposit. R got a decree and applied for 
payment to be made on 29 6-1917. All were held entitled rateable dietribution, 

46 M. 506. A decree-holder applying to the Court alter the sale of the property, that 
he baa applied to the District Ooart for ezeoutton and so the set-off to the decree- 
holder auction- purobaeer be not allowed has no right to rateable distribution. 62 I.O: 
857 iO.) 

Where a deoree-holder ie bimeelf the auotioD-pnrobaeer and olaims eet off against 
the price of the property purchased which is allowed by the Ooart no application foa 
rateable dietribution oan be entertained after the termination of the sale, and the 
order allowing set-off under t. 72 ie not eqoiyalaDt to receipt of aseets, but a mere 
dtsposiog thereof. 80 I.O. 40. 

A deoree-holder ie not entitled to rateable dietribution when the decree in hia 
favonr was passed after the assets, were paid to other deoree-holder although he 
had attached the property of the judgment-debtor before judgment. 40 P.D.B. 1922. 

Where the payment into Court of assete realised and the applioation lor rateable 
dlstribuiioo are made on the same day there is no presumption as to the ocder of 
events, and tbe offioer distributing the assets should aeoertain wbioh act was prior of 
time. (19181 M.W.N. 520^47 I.O. 296. A Oourt to wbioh a deoiee is sent for ezeou-' 
tion may not be competent to execute it before the receipt ot tbe copy of tbe decree but 
order of transfer entitles the deoree-holder to apply for rateable diettibntion, 8 l-O* 
852. 

A deoree-bolder who applies tor rateable distribution subsequent to tbe payment 
of the purobaee , money by tbe suotian-puKobaser but before confirmation of sale ie 
not entitled to rateable dietribution, 6 B. 16 : 12 B, 252. 

A judgment-creditor attaobing subecquent to realisation of rents bj the reoeivec 
is not entitled to rateable dietribution. 26 Q. 772. 

A deoree-bolder applying lot rateable distribution before tbe reoeipt ot assets by 
the Oonrt is entitled to such dietribution in respeot of tbe whole sum. 18 O. 242 ; 
19 M. 72. A deoree-bolder who attaobes the surplus sale proaeeds subsequent to tbe 
realisation o! the assets ie not entitled to have any share in the assets. 9 O.D.J. 210: 
26 O. 72. 

Bale held by a Oelleotor.— Wben an execution sale ie held by tbe Colleotor, an 
applioation for rateable diettibntion must be made before that officer teoeivee the sale 
proceeds. 22 Bern. D.R. 1001^68 I.O. 992. 

Amendment of aipllcatloD, — When an applioalion lor cxeontion ie ordered to be' 
amended by adding tbe complete list of tbe property, another deozee holder has no 
preferential right by applying later, tbongh before tbe completion of iba necessary 



460 


THB tiAW OP EXECUTION OF DBCBBBS 


[oh. X 


amendment. (1917) M.W.N. 869. When moneye have been allowed to eeveial deoeee* 
holders under this eeotion and stand to their oredit* they (moneya) are no longer the 
property ot the jadgment>debtor, and they are the property o( the vailoai deotes' 
holders, even though they are not paid out. 68 1.0. 612«*49 M.Ij.J. 361. 

THE ASSETS LIABLE TO SATBABLE DISTRIBUTION ARB THE ASSETS 
HELD BT THE COURT. ^Tbe omlseion of the words ** realised by sale or otherwise 
in exeoution and the aubstitation of aaaets held by the Oonrt ’* in the preaeot Oode, 
muet have been deliberate and the intention ot the Lagialatara was that the term 
asseta should now inotade any aeaeta held by the Court irreapeotive of the manner in 
wbioh they oame into poaaeeaion ot the Court. The scope of the saotion has bean 
deliberately enlarged. 36 O L.J. 337. The natural Interpretation of the wide language 
would involve any aaaets in the poaaeeaion of the Court and at the disposal 
ot the Court for the purpoaa of satisfying a deoree against a jadgment-debtor. 
There is no reason why it ebonld be restricted to what is paid in by virtue 
of a prooese taken in exeoution. 96 O. W. N. 169 = 1939 O. 19=70 1. 0. 
639 1 66 I.Q. 930. Bee also 41 M. 616. Where a deoree. holder applied foe 
exeoution and money wae deposited by the judgment-debtor with the sberifiE wbo paid 
it into Court, tfae money so depoeiked was assets available for rateable dietribution. 47 
O. 616. Money voluntarily brought into Court is an asset. 36 O.L.J. 327. But under 
the old law the assets realised in exeoution alone were eubjeot to rateable distribution. 
13 G. 995 : 31 0. 6C9 ; 38 M. 360 ; 6 A. 67 ; 87 6.136; IS 1.0-907 = 16 O-L.J. 49. 

A similar view is still taken under the present Oode in the following oaees. 8. 73 applies 
to a case where money is raaiised in exeoation by prooese of tfae court and not when it 
ie deposited in Court by judgmeat-debtor for psyment to t pattioular daoree'-holder. 81 
1.0, 7- Assets means assets realised in excoutioD. 36 M. 391 : 36 B, 166 ; 53 I.O. 
699 = 31 Bom.L-R. 975. But eee 93 I.O. 852 (B.) infra, Aeeeke held by the Court mean 
asaets levied in exaonCion or paid into Court in satisfaotioQ of tbe deoree under exeou* 
lion. 14 L. W. 683 ; (19911 M. W. N. 617. In exeoution of a deoree by a warrant 
of attachment of the moveable property of tbe judgment-debtor. the bailiff 
entered the judgment*debtoz’e shop and showed tbe warrant to a partner 
in tbe jndgment-debtoc’s firm and pointed out that if money were not paid 
he would seize and keep in hie custody the moveable property in the shop. 
The judgment-debtor paid the decretal money immediately ; held that the amount 
was not assets held by tbe Court. 91 Bom. Xi-R. 976 = 63 I.C, 699. When 
money is paid into Court but not in exeoution ot a deoree the prooeeds of exeoution 
are not liable to rateable distribution. 11 P.L.R. 1920 = 64 1,0. 41. There should be 
realieatioQ of the assets in execution. 33 C. 639 = 7 A. 703. Money paid into Oonrt 
by the judgment^debtor without any prooese being ieeued on the exeoution application 
is money realised by the exeoution of tbe deoree within the meaning of r. 10 (6) of the 
Rale of Praotioe (Madras), though it may not come within tbe provisions of tbe C. F > 
Oode. (1914) M.W.N, 309 = 33 1.0.341. Tfaie eeotion bae no application when an 
applioatiOD ie made for payment out of a fund standing to tfae oredit of a suit. 88 M. 
991. Money paid into Court, without any process having been fasoed on tbe 
exeoation applioaiion ie not assets. 33 I.O. 341 = (l9li) M.W.N. 809 : 81 I.O. 7* 
1936 N. 167. 

Honey paid Into Coart under O. 21, r. SB is not aesets held by tbe Court. 

8 A. 67 ; 38 M. 380 ; 81 P.R. 1908-36 B. 156 ; IS Bom. L.R. 1193. (contra held In 
recent Caloutta case (47 O. 616) ; 31 Bom. D.R. 976 = 63 1.0. 699 ; 17 1.0, 695-14 

Bom. L.R. 904. Money paid into Court while an applioation for the attsohment of 
that money is pending is aseetsi 11 M.L.T. 38, 

Honey paid oat of Oonrt by the jadgment'debtoc to a jadgment-oreditor is oot 
money realised in exeoution and held by the Oouet. 16 C.L.J, 49 = 13 I.O. 901 * 
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98 M, 380t When moneys are realised on a personal decree and in execution they are 
assets* held by khe Oonrti (1913) 407 "16 I.O. 406« 

Theefleot of Immoveable propevty being given na aeonrlty is something more than 
attachment and the property given as secnrity ie appltoable solely in discharge of the 
judgment-debt and is not liable to be rateably distributed, though the mode of reali* 
sation by the Ooort ol such seourity in execution is o( the same nature as a sale by the 
Court of immoveable property attaobed. 41 M. 337> 

Money paid by a judgment-debtor to the officer arresting him In order to eeoore 
hie release is not assets held by a Court so that they may be liable to rateable dis- 
tribution nndez S- 78» 16 Bom- 374"89 I.C, 633 « 6 B* 688* 

Money paid into Court in parseanoe of a prohibitory order of Court ie not assets 
within B. 73 until an order bae been made direoting payment to oreditozs. 167 F«W. 
B. 1917"43 I.C. 436. 

Honey paid Into Qonrt in satletaokion of one of the decrees,— >A jodgment- 
debtor’s property was attached in execution ol a certain decree, and another deoree- 
holder applied lor attaohment ol the same property In execution of hie decree against 
the same jodgment-debtor. The judgment-debtor paid into Court the amount due to 
the first deoiee- bolder a day prior to the sale and sold it privately to another person ; 
held that the seocnd deotee-boldec was entitled under B. 78 to a rateable distribution 
of the assets received by the Court and the private dietributioo of the property was void 
as against bis olaim. 8 Bur. I«.T. 14"96 I.C. 364 ; 8 A. 67. Money obtained as a 
ceeult ol a private arraDgement is not assets. 64 I.O- 41" 11 P.Zj.B- 1990. Money 
paid by a judgment-debtor under a wartant of slteobment under O. 31, z. 48 is assets* 
1936 B. 343"93 I.O. 863 (36 B. 166 dasseoied from). 

Money paid Into Ooart nndec O. 21, r. 89, O. P. Code, for payment to the 
deoree-bolder is money paid in for a specifio purpose and ie not assets realised in execu- 
tion available for rateable distribution. 43 I.O. 607 ; 81 B. 987 I 40 O. 619 ; 80 
C. 363 ; 1 O.W.N. 696 ; 37 B. 387 1 17 I.C. 990-33 M.i:,.J. 686 i 46 I.O. 783 J 7 
Ij.W. 673. 

Money paid into Court to the credit of the judgment-debtor before any deoiee- 
holder applies to have it paid in eatUfaotion of his decree ie liable to rateable distri- 
bution among deczee-boldete who apply lor execution either before or alter suoh 
money ie paid into Oonrt. 44 M. 100 F.B. No one of the oreditoes ie entitled to 
preferential treatment by reaeon of the priority of his attaohment. 44 O. 1073 ; 33 
C.Ij.J. 17 — 63 1.0. 167 (contra in 34 I.C. 617—33 M.Ej.J. 864). 

Payment Into Oonrt by a judgment-debtor to avoid arrest is payment lor a 
epeoifio paipcee> the Batislaotion of the plaintifie’ decree, and ie thetefore not attach- 
able by other judgment-ozeditote. 61 I.O. 434 — 14 B.X..B. 164. 

Honey remaining in the hands of the decree-holder purchaser with the 
peimieeton ot the Court, to be set oS against tbe amount of the decree ie assets held 
by tbe Court when another deoree-bolder applies for rateable distribution before tbe 
sale ID lavout ot the deoree-bolder as it ie open to tbe Court to dizeot him to pay that 
Bum into Oonrt and it is therefore in tbe power and at the disposal of tbe Court and is 
held by it within the meaning ot B. 73. A refnnd ot this amount might be enforced 
by prooeea in exeoution. 43 1.0. 716 ; 13 li.W. 398 — 59 I.O. 86 ; 6 B. 670 : 5 M. 133. 

Fond in the onstody of a Conrt becomes tbe assets held by the exeonting Court 
ns toon aa It la tranaferred to the latter Oonrt. When tbe executing Oonzk and tbe 
custody Court are tbe same the fund becomes the assets held by the Court within the 
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meaniog of B. 73 by an order of atkaohmsnk ooaplad with a forotal order of transfer of 
the fand to the credit of the suit in whioh exeontion is soaght. 4i M. 100 F .B. 

Money in the oastody of a poblio cffioer attached ander O. aii v. 83 and paid iato 
Oonrt by that ofBoet ie assets. 28 B* 264. Where holders of decrees of several Oeurte 
apply for satiafaotion of their deoraee out of a fuod in the oustody of a Oonrt, the 
proper rnle governing their titles is O. 21, t. 69. They are entitled to share only 
eateably as in the case of administration of the estate of a deoeased person or of an 
insolvent, as attaohment does not give aoy pi’iority to the first attaohing creditor bat 
only prevents alienation. The shares dne to holders of decrees of other Courts than 
the one which has oustody of the fund are to be distributed only according to the 
orders of those OourCs* 38 M. 221. ** Assets” m^aas all the property, of whatever 

hind whioh may be used to satisfy the jadgment'^debts. 16 I.O, 610*14 Bom. D.B. 
633. 

When oertain money was deposited In Court ondev O. 88 . r . 2 on the arrest of the 
defendant before judgment, a lien ie created on it io favour of the plaintiffs from the 
time it was deposited and any other creditor oannot olaSm rateable distribation of tbe 
same as it was merely paid foe a epeoifio purposs. 8 Bur. D.T. 22*29 I.O, 714 (36 6. 
163 followed). 

When money ie paid into Court in one of the methods menCIooed In O, 21, r, 88 
OB r. 69 suoh money should be regarded as assets held by tbe Court. 41 M. 616 (36 B. 
166 diesent 0 d,from»: 6 B. 666 ; 6 A. 67 • 28 M. 360. Funds paid into Gonrt onder a 
ooosent order and remaining in the bands of the Courts* officers are assets. 16 B. 
91. 

Money deposited in a bank in the joint names of the Collector and Jadgment- 
debtor, and whioh was snbseqnently put at tbe disposal of the Court is assets. 26 
B. 264. 

Money realised In ezeoatlon oat of tbe nnseoured property of the mortga got is 
assets and the mortcageee have no prior right therein. 20 M. 107. 

The salary of a Qovernment Offioer that ie attached by one creditor and then 
subsequently by another forms assets under this section held by tbe Court. 14 Bom. 
L,R. 633-16 I.O. 640. 

The money paid into Court by the judgment. debtor on application for ezeoutioo, 
though not strictly within this section is ' aeseta ’ being realised within the meaning 
of r. 27B l6> of Civil Rnlee of Practice, Madras. (1914) M.W.N. 309. 

Prooeede of property eold by trustees onder an agreement sanctioned by Court 
to tbe tfieot that tbe creditor should have tbe same lien on the balance after defraying 
oertain trust expenses as be had on the property itself, are not assets. 21 O. 809. 

The salary of the judgmeut-debtor which had aooroed due prior to the Insol* 
venoy. must under B. 73, bo treated as realised assets of the judgenent-debtot. 97 O. 

361. 

Money attached and retained under a temporary injunotioa under 0.39, r. 1, is 
liable to rateable distribution in exeoution of decree against the same defendant. 7 Bor, 
Xj.T. 277 — 96 I.O. 941. 

When there are several attachments before Judgment and moneys are realised 
before any of tbe decrees ate obtained in the suits the moneys should be held to the 
credit of all the suits, and distributed between all the attaching oroditora who subse' 
quontly obtained decrees. 68 I.O. 717“(1939) M W.N. 269. 

Rents of property under attaohment whioh have been realised by a teoeivar 
cippotnbdd by fcli6 OoQcfe dt6 Maek 0 * 36 0i 773s 
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Money paid by a private parohater of yzopecty in aatisfeation of the deozee is 
not aBseta. 38 M. 880* 

Money paid as the market valae of the property belonsing to the debtor by a 
person who held It for hlm« is aBeetSi 6 Bom> Xj>B. S79. 

Debts attaobed ander O. 21. r, 16. and paid into Oonrt by the garniahee ate ^ 
assets. 16 B. 91 l 6 M.Xj.J* 151 • 

Money cealiaed in c^eontion of a decree held by the Jndgment debtor against 
another where enoh decree ie attached and realised under O. 31. r. 53, is aeaeta. 31 
M. 503 : 6 M. 418. 

The deposit of 36 per cent of parobaee money made under O. 31. r. 86, ie not 
aeaete immediately beoauee it is liable to forfeiture in the event of non-payment of the 
balance. 18 O. 943. The remaining three-fourths being paid into Oourt are assets. 

: 10 M. 57. 

Money voluntarily paid by Official Assignee on befaaU of the judgment-debtor or by 
the judgment-debtor bizDself, for the pnrpoae of releasing the property from attach- 
ment is not assets. 13 O. 325 ; 8 A. 67 ; 6 B. 686. 

The sale proceeds become assets as soon as they are fully paid Into Ooort. It is 
not necessary that the sale should be confirmed. 6 B. 16. 

Bale proceeds of property attached before judgment and sold on aooount of its 
perishable nature ate not assets. 10 O.W.IT. 634. 

Money paid Into Ooort fay the faeirs of a Jaglrdar for hts own personal decree 
is not assets for a decree against the Jagirdar and ie not liable to rateable distribution 
at the the instanoe of such oreditor. 56 P.Ij.R. 1913. 

Money realised by a Receiver appointed by oourt in exsoutiou are suoh assets. 
96 0. 773; A.W.N. (1690) 194. 

A fond which at the time of the prohibitory order was a chose in action and 
which sabaeqnently oame Un a form available for immediate application towards 
■atisfaciion of the decree ie assets. 16 B. 91. 

Money paid by a judgment-debtor into Oourt under an order of attaobmenk 
which was t<{(ra vires oannot be treated as assets. 8aoh a payment being a volun- 
tary one made in order to avoid exeouiion or from a desire to pay a debt due ie not 
assets realised in execution. 6 P.B. 1903 ; 31 Bom. D.B. 97S. 

Money deposited by the judgment-debtor and aooepted by the Oourt ae eecnrlty 
for the due performance of eooh decree as might ultimately be binding upon him 
ie not assets ; and aootber oreditor of the judgment-debtor, by attaching the money 
before the date of the final deoree in favour of the first oreditor does not prejudioially 
afleot the latter's rights. 36 P.li.R. 1916 = 39 I.G. 791. 

It is oeoessaty for the applicant for rateable distribution of the sale prooeeds to 
obtain leave from the Ooort by whloh the Receiver was appointed, before be oan 
be permitted to prosecute bis applioation against him under S. 73. O.P, Oodo, 16 
O.W.N. 736 = 11 1.0. 187. 

Money paid into Oourt as security nnder O. 4f. r. 8, is not assets. 36 P. Ti. 
R. 1916 = 39 I.C. 791. Property gisen as aecurity under O. 41. r. 5, is not assets. 
41 M. 337. Oompensation money awarded nnder Ljand Acquieition Act is assets under 
this section either from the date of receipt or at least from the date of the final award- 
1936 M. 307 = 49 M. 38 t 41 M. 616 i 1933 C. 19. 
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THE DBOBEB IN RBBPBQT OF WHICH A BATBABI«B DISTRIBOTION IR 
OLAIHED MOST BE DEOREBS FOR THE PAYMENT OF HONEY.— 1936 H, 
179 = 91 I.O. 11* 

Decrees for reals and profits*— A deocea deolacing that the plaiatifi is entitled to 
have a iormee deoree of his satisfied oat of the rente and profits o( certain property is 
deoree (or money. A.W.N. (1890) 194. 


A decree lor mesne profits is a deoree (or money, even though the amoant may 
remain onoertain until detecminationi 5 fid. 193. 

A jadgmeot under 8. 66 of the Insolvency Act is a moaey*deoree. 5 B* 611* 

A deoree which direota the realisation o( the decretal amount from the hypotheca- 
ted property and in oase ol its ineuffioienoy makes the defendant remain personally 
Kesponslble.is a money-deotee. 97 O. 365 » 39 M. 570 ; 30 O* 583 ; oontra in 36 O* 
600 ; 17 O.W.N. 1039 = 30 I.O. 839 ; 96 O. 166* 

A deoree dlreotlng defendant to pay money within a certain time and on de- 
fault, the property mortgaged is to be sold and the balanoe ia to be realised from the 
other properltes ol the defendant is a deoree for payment of mouies. 38 M. 394 ; 98 M. 
473 F.6- {oontra in 16 A. 18 ; 32 A« 40Ij. 

Kvery decree by virtue whereof money le payable is to that eztsnt a deoree 
for money, 38 fid. 473 F.B* i 11 Oi 718 S 38 M. 334. 

A decree directing the realisation of money by the sale of mortgaged property 
is not a money deoree. 36 O, 680 S 37 0. 386 I 96 O. 166. 

Where a decree expressly exempts the mortgagor from personal liability and 
is limited to the mortgaged property, it is not a money deoree. 17 1*0. 941 = 93 M.Ij. 


699. 

A decree paased under O. 81 r. 6 lor the balance of money remaining due after 
payment to the mortgagee ol net proceeds of the sale of the mortgaged property is a 
deoree for the payment ol money. 26 fid, 944, 

A deotes which direots the sale ol the property mortgaged of A and B and merely 
direota payment of money from 0 is a monej decree against O. 10 A. 36. 

A simple money deoree for interest due on a mortgage is a money deoree. 69 
I O 646 = 23 O O. 160 (93 A. 103 not followed). A deoree for sale, oontalmng also a 
direction for the realisatloD of the balanoes of the mortgage-debt alter the sale of the 
mortgaKed property, out of any other properly of the judgment-debtor ie a mortgage 
Zrea an/n't a money deoree. 16 A. 4.8 ; 38 A. 401 (eoalra in 36 M 344) A 

deoree ya.eod under a. 88 or 90 o. the T. P. Aot i. not a money deoree. O- = 
16 A 418 • 36 O. 590 • 30 fid. 107 ; 25 A. 641. (Bat contra held in. 31 C. 792 that it 
ie a money deoree in so far as it allows the sale ol other property of the judgment* 
debtor in the event of the mortgaged property (ailing to satisfy the decree). A deoree 
lor the payment of money does not include a deoree lor sale in enforcement of a 
mortgage or charge. (Bee Report of the Select Oommiltee). Whether or not any 
^«oial means are provided lot the realisation of the money in a money deoree. it is 
etill a money deoree. 131 P.L.R* 1908. A judgment entered nnder 8. 86 of the 
Insolvent Debtoe’s Aot ie a money decree. 8 B. 611. 

the DEOREBS IN KBBPEOT OF WHICH RATEABLE DISTRIBUTION IS 
CLAIMED MOST BE AGAINST THE SAME JUDGMENT DEBTOR.-43 O. 1 i 47 

I.G. 996; 96 B, 494. 

The test ie not whether the decrees have been passed against the same jodgment* 
debtor but h't tho applications are against the same Jadgment-debtor. 8 0.0. 36 
10 o!o. 139 (See also ^3 O. 1 : 4 Pat. L.T. 373 = (193a) Pat. 316.) 
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A decree against a peraon and another against bis legal representative are not 
decrees against the same jadgment^debtor* 36 B« 494 ; 33 466 ; 69 I.O. S05**33 O • 

C. 194 : 36 A. SB ; 16 B. 663 : 37 A. 158 {contra in 11 O. 718f. 

V7hero there are two'deorees against A, one against him, persODally and the other 
against him as the legal representative of B, A does not fill the same oharaoter and 
both the deoree-holders cannot have rateable distribution ^hen A’a properties ace sold 
in execution. 7 Bur, LtT. 67 = 34 IaO> 476 • 18 l.C. 66 = 55 P.Zi,B. 1913* 

When there ace several jndgment-debtors and some of them are common to the 
two decrees, raleable distribution oan be made only acoocding as the interests of those 
in both the decrees are oonoerned, 7 Bur. Lj.T. 67 = 34 I.O, 474 ; 47 I.O. 396= (1918) 
M.W.lf. 630: 9 O. 930; 16 B. 663 ; 39 B. 638; 30 O. 683F.B. ; 37 A. 168; 36 M. 
179: 10 I. C. 637 = 14 O. Hi. J. 60; 1936 8.160 = 60 6. 111. 

Bat if the property realised wae the Joint property of a common Judgment- 
debtor and another iadgment*debtor the deoree-holdee bolding a decree against the 
former alone is not entitled to share bis deoree not being against the same persons. 18 
B. 683 : 12 O. 394. overruled ; 30 G. 683 ; 30 O. 673 but see 3 C.W.M. 36. 

When one decree is against a father (a Zamlndar) and bla son and after the 
death of the father, no speoial applioation and order is made under S. 60 of the Code 
and no attempt is made to realise the property, as the assets of the deoeased Zamindae 
and another decree was against the son* both were entitled to share ceteably, 33 M* 
341. 

Where A and B held money deoreaa sgaioat oertain Judgment-debtors and the 
judgment-debtors of A represented only tbe i of the property sold, A was held 
entitled to rateable distribution out of tbe 3 whioh was the share of hla judgment- 
debtor. 16 A.Ii J. 630 = 46 I.O. 101. Bee also 30 O. 683 ; 33 A. 106. 

When there are two deoreee lor money againet a person, one being againet him 
personally and tbe other against him as tbe legal representative of his father to the 
extent of tbe assets of hie father in hie hands, and attachments were taken out in both 
the deoreee and the property of the judgment-debtor was sold in execution, the sale 
proceeds ace liable to reteable distribution between the two deoree- holders. 33 LI, 76 < 
(19171 M.W.N. 869 = 43 I.C. 897. * 

When one decree is against the father and tbe other against tbe father and son, 
members of tbe joint fsmily, tbe judgment-debtors are tbe same for tbe pncposee of 
6. 73, where tbe property, from which the assets are realised, is the ancestral property 
of the family of wbiob the father and eon are undivided membece. 36 M. 179. 

One deoree againet the sons of A and to be satisfied oat of the assets of tbe 
family in tfaeir bands and another against A himself are not decrees against tbe same 
judgment- debtor. 6 I.C. 917=7 M.Xi.T. 167. 

It is not essential that all tbe jadgment-debtors sboald be Identical and the 
faot that in one deoree there is an extra judgment-debtor does not make tbe aeotioo in- 
applicable. 74 I.C. 636 = 4 Pat. L.T. 373 ; 9 C. 930 ; 93 M. 341 ; 39 B. 638 ; 10 A. 36. A 
deoree against A and another against B, C and D ace not decrees against the same 
judgment-debtore. 1 P.R, 1866. 

Decrees against tbe estate of the deceased testator represented by two oat of 
three exeentors. — Two deoreee were obtained against the estate of the deceased testator 
eaoh obtained against two out of tbe three executors. One of these two exeoutore was 
common to the two euits. Btoh decree was prima facie capable of execution against 
the same estate, and tbe deoree holders were entitled to rateable distribution of the 
assets DDdee B. 73. 37 C.Ij.J. 100 = 43 I.O. 463. 

69 
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Decree for dower. — A deozee (oz dowee againet the eatate of the deoeased 
hoeband oonetitatea a general obazge on the estate so that it will have prioeitj over any 
indgmeot obtained agaioat the heir lor his own debt. Snoh deetees are not against the 
eame jadgment'debtoca. The widow entitled to a deolaratozy deoree that a private 
ozeditor agaioet the heir oan bring the estate of the deoeased to sale only sabjeot to the 
deoree lor dower. 26 A. 96. 

THE RIQHTS OF THE UORTa&OBB3 OR INOUHBR&NOBRS OF PROPERTY 
SOLD IN EXBOOTION HAVE A PRIORITY AMD ARB SATISFIED BEFORE 
RATEABLE DISTRIBUTION OF ASSETS. (Proviso to B. 78). 


APPLICABILITY. — Uodei 8, 73 of tbe Code the olaim of a oo-operative sooiety 
oannot be enrocoed uolese they have a deoree or charge under 8. 30 of the Oo-operative 
Societies Act. though under S. 19 of that Act, the sooiety might have raised an objeo- 
tioD to the attachment by reason of the other seotione of the O.P. Code, 49 O. 377* 
Since the widow has a general charge over the estate o( hot deoaaeed husband, no ques- 
tion ol rateable distribution under 8. 73 oao atiae betweeu the widow for her dower- 
debt deoreed to her and the iadgmeat-oradibore of her husband’s heirs. Q6 A. 93. (See 

also 1893 P'J- 306.) A landlord dooree-boldac lor arrears of cent against his tenant has 
a nrioriby over the ordinary deoree-holders ol the tenant with respeot to the proceeds 
of sale reaUsed in ereoution by sale ol tbe buildings and materials. 4 B. 499. The 
riffhts of several mortgagees ate satisfied in the order ol the priority of their mortgages. 
36 W.R 187 ; 17 M.L J. 392 ; 7 A. 378 i 17 M-L.J. 80 ; 9 M. 67. Where an agti- 
oulturie^'e house and a te are sold in exaoution of a decree lor rent doe in respeot ol it. 
an ordinary money creditor of the debtor oannot have a rateable distiibubion. 4 B. 
4Qq The rights ol the deotee-holdets whose rights ace eeouced by oontraot (s p. mort- 
gagU. etc.) are not afleoted by 8. 73. B 0.0. fl6 ; 8 W.R 601. A 

a certain property to be sold in satisfaolion ol a certain sum gives in equity and law a 
right ol sale ptefacaotial to that of the bolder ol a later deoree notwithatandi^ euoh 
later deocee holder may have ficel attaohed the property io exeoution. 4 N.W.F. B. 
lathe absence ol any express oonsent on their pact if oannot be held that the 

have given up their mortgage eeoarity and that thair rights as 

* «nd 6 Ii li J 979. When a fund ie attached subject to a lien it is binding on 

unaertbe... Ql O. 809. '“‘bs 

Lie dieltibb.ioa ie iUegel wheb the rl«ht, o. the meetg.gee ere 

property ie sold free from mortgags when in fact there was a mortgage. 92 M. 341. 

THE PROVISO TO S 73 (11 PROYIOB3 FOR SUCH CASES WHICH MAY 

be divided into three kinds. 

(i) Where the property is sold subject to a mortgage or charge. 

(t*) Where the property is sold free from the mortgage or charge. 

HU) Where immoveable property is sold in execution of a decree 
ordering its sale for the discharge of an incumbrance thereon. 

The ptov.eea la) end (b) ol 8. 73 h«e relereooe only to e.lee 

‘be“ge on tbe p.opatty. 5 A. 866 ; 13 A. 616 ; 7 N.W.P. 91. 

Diaerenoe between a tneoey deoree end a ntortgege -.Tb.Vtb" 

!o:^ero"lt?uL\n:r.L'l";be’'d“ e° e'Te^^ .be Utter ere.tee eneb 

a lien from the date of the decree. 10 O. 667, 
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VHBBB THE PROPERTY IS SOLD SUBJECT TO A MORTaROE OR 

CHARQB.— Where any property is sold subject to a mortgage 
or charge, the mortgagee or incumbrancer shall not as such 
be entitled to share in any surnlus arising from such sale. 
(S. 73 (1) (a).) 

Thia pEOviao baa refereDoe only to ealea in exaautton of simple money deoceas. 6 
A. 666. 

SALE SUBJECT TO A MORTOAOE.— A judioial sale eubjsot to a martgage 
means a sale made expteealy so eubjeot, by the oartifisate of sale. 5 B. 470. Bob- 
jeot to a mortgage must be taken to mean " sold with notice of the mortgage and does 
not refer merely to pcopertlee wbiob being the eubjeot of an undieoloaed mortgage 
happen to be sold in exeoution. 31 W.H. 43. 

These wOEda oould not mean a sale ordered lor disobarge of more enoumbranoea 
than one. This clause applies when the property is actually eold eubjeot to a mort- 
gage and the tcaoBaotion ia euob that the purobaser is buying only the equity of re- 
demption. 14 W.R. 309 : 6 W.R. Mia. 13 ; 34 W.R. 305 ; 31 W.R. 43. 

RIGHT OP THE HORTOAGEE.-— Where property has been attaohad in exsoa- 
tion of a money decree a person having a mortgage thereupon oau apply to the Court 
that the propexty might be sold subject to hia lien and poaseeaioa as mortgagee. 6 B. 
584- Where property is eold eubjeot to a mortgage, the aaotion- purchaser merely buys 
the judgment debtor's rights. Uoder 8. 73, O.P. Code, the mortgagee retain his rights 
againat the property and has no claim on the sale prooeeds or any part thereof. 3 Xj.B. 
B. 968. A mortgagee is not entitled to bring to ealetbe property covered by hia simple 
mortgage, eubjeot to the ueufruotuary mortgage in his favour, nor oan be bring to 
sale the whole ptoperty for all hia mortgages, aimple or ueufraobuary, 36 A. 14. 

ENQUIRY. —The executing Court has juriadiotion to enquire into the validity of 
the mortgage rights of any person. 6 B. 584. Ualess the mortgagee oonsenta the 
deoEee-holder has no right to bsing tbe property itself to sale and all he oau sell ia the 
residual right of the mortgagor, that is, the right to recover the property on payment 
of the mortgage money. If either the faot of thu mortgage or tbe amouat of the mort- 
gage money be disputed, the proper proosdure for the Court ia to make an enquiry with 
a view to aecertainieg, what the exact nature of the mortgagee’s claim ia aud bow far 
it ie admitted by the decree-holder, and then to state tbe result of the enquiry in the 
proolamatioD of sale. 51 l.C. 750<=(1919; 3 U.B.R, 139, 

WHERE THE PROPERTY IS SOLD FREE PROU MORTGAGE OR INOUH- 

branoe — Where any property liable to be sold in execution 
of a decree is subject to a mortgage or charge, the Court 
may with the consent of the mortgagee or incumbrancer 
order that the property be sold free from the mortgage or 
charge, giving to the mortgagee or incumbrancer the same 
interest in the proceeds of the sale as he had in the property 
sold. (Proviso (6)). 
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THE LAW OP EXECUTION OP DECREES 

SCOPE. — This proviso bos relerenoo only to sales in exaoution of simple money 
decree;. 5 A. S66. This clause applies only to a mortgagee whose charge is vali^ 
against the exeoatiog deoree*holder. When be bolds a money decree apart from his 
mortgage bo can apply for rateable distribution. 71 I.C. 140. 

D180RETJ0N OF THE COURT. -^Where an applioation is made under this 
proviso tbe Oourt is not bound to grant euoh an applioation and ought not to ingoire 
into tbe merits of the alleged mortgage further than is neoessaty for the purposes of 
O. 21. r. 66, for if tbe mortgage is good the rights of the mortgagee over tbe property 
are not aCeoted. even if the Court sells tbe property as being encumbered. 3 L-B.B;- 
375. 

ANY PROPERTY.— The words inolude moveable as well as immoveable property 
aud a decree may be bad on the seourity of moveable property, 60 1.0. 30 (0.)» 

RIGHTS OF THE IfORTO&OEB. — When property is sold free from a mortgage 
tbe auotioD-purabaeec becomes tbe absolute owner thereof. The mortgagee oeases to 
have any rights against the property, his rights being transferred to the sale proceeds 
paid into Court. 3 L.B.R, 358 ; 64 I.O. 417“13 But. L.T* 310. 


WHERE IHtfOVE&BLE PROPERTY 18 SOLD IN EXEQUTION OF A DECREE 
ORDERING ITS SALE FOR THE DISCHARGE OF AN INCUMBRANCE THERE' 

ON.— Where aay immoveable property is sold in execufcioa of 
a decree ordering its sale for the discharge of an incumbrance 
thereon, the proceeds of sale shall be applied 


first, in defraying tbe expenses of the sale ; 
secondly, in discharging the amount due under the 
decree ; 


thirdly, in discharging the interest and principal monies 
due on subsequent incumbrances, if any ; and 

fourthly, rateably among tbe holders of decrees for the 
payment of money against the judgment-debtor who have 
prior to the sale of the property applied to the Court which 
passed the decree ordering such sale for execution of such 
decrees, and have not obtained satisfaction thereof. (Pro- 
viso (c*))- 


BCOPB.— Proviso (c) haa refecenoe to a sale iu eraoutiou of a decree * 

charge. 6 A. 566. This ptoviao operaiea only when the litigant oonoetned hae h.maelf 
obr«fo d a decre. aod cb.aiced order for re.eeble die.ribuUau io e«eo»oa .hereof. 

RqK=.iqrO aae- 611.0. 590 = la Bur. L.r. 43. Where property 18 floia 

“ e™.f Le^;«;/e dVert:. eod .h^re ere o.her deeree-bolder. who «...ebed .he 

e=fo.r“r"he‘v:r:rr::e, .^.r Lr/.re.j'-r^iLrdier. ri.-. - 

ioK .he eipaneee of the eele and prior iaoumbranoee. 33 Q. 93 (41 O. 654 

ing 33 C. 93)« 
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WHEN THEBE ABE aEVERAl* HORTGAGBEa.— When thete are several moet> 
gagee aod the property is oot eold at the inatanoe ol all the mortgageee it cannot be 
eold tree from their reepeottve liens. 10 C. 667 3 D B.B. 37 6i 

RIGHTS OP THE HORTGAGBBa.^Rlgfat to Intereat.^Where a part ot the 
mortgaged property ie sold under 8. 73, the plaiotiS is entitled to recover intereat on 
the Bale proceeds and there ie no duty imposed on him under the eeotion to draw the 
amount due out of Court and apply it in the part satisfaotion of the mortgage-debt. 
10 I.O. 652. A mortgagee who does not obtain a decree on his mortgage or charge has 
no right to obtain by an order in execution, or by application, payment ot any part of 
the Bale proceeds ot the property over which be claims his mortgage or obatge, and a suit 
lies agaioBt him to refund the amount if paid to him. 26 I.C. 273. The dieobarge of 
any eubaequeot and not prior inoumbranoee is to be taken into aooount. 5 A. 566, 
Under this proviso, a mortgagee is entitled to claim in Batisfaotion of the mortgage- 
debt due to him, the sucplue proceeds arising from the Bale ol the mortgaged property in 
a euit by the prior mortgagee. SO O. 953. Oooe a sale takas place in ezeou- 
tion of a mortgage decree and it is suQioieot to eatiefy the claims of other 
iooumbrancere, a eubsequent Bala ie not Deoeasary for the purpose. 3 A. 679. 
Where there were two mortgages of the same property each covering a moiety without 
further speoifioation and the property wae attached in ezeoution of both the decrees, 
the purotaaBer at a sale in ezeontion of one of the decrees, took one ol the moietiee only 
eabjaot to the other mortgagee’s lien notwitbstandiog the whole interest of the mort- 
gagor wae intended to be sold. 10 C, 667. The sale prooeede ate to be applied in 
eatisfaotioD of inoumbranoes aooording to tbeir priority, 7 A. 379. As between 
registered aod noiegistared mortgagees, a registered mortgagee, though bis mortgage is 
subsequent in date, has a priority over the unregistered mortgagee in the distribution 
ot sale proceeds and the holder of an unregistered mortgage baa priority over the bolder 
ol money decrees. 18 B. 694. A mortgagee with poeaetsion let the mortgaged property 
to tbe mortgagors under the stipulation that they should pay reot in lieu of interest. 
Se cannot contend that the arrears of reot are a charge on tbe land ae against the 
encumbrance of a puisne mortgagee. 9 M. 57. 

” A DBOREB ORDERING THE SALE IN BNFOROEUBMT OP A MORT- 
GAGE OR OH AROB Tbe iaoumbrance dees not include other inoumbranoes 
obaeged in favour of the incumbranoer wbioh be got subsequently. Tbe rights ol tbe 
inoumbranoers intervaniug between tbe two euoh inoumbranoes are to be guarded. 13 
A. 646 : 12 A. 637. 

THE RIGHTS OF GOVERNMENT HAVE PREFERENCE OVER ANY 
OTHER CLAIMS • ^^6 Bonis £leOe 93* 1?Q6 peiooiplo OovoromoQt pte« 

oedeaoa of all oibec oreJicors is qoc subjaat to so except ioo io the oase of lien-ho deeSs 
3 At 196 : 1 As 696 ; 33 Os lOiO ; 99 A. 537 F.B. ; 25 M. 457 ; 18 B. 937. It has been 
pcovided in O. S3, r. 10 ibe amoant ot Goaet^fees in a pauper euit sball be a first 

oharge oq the eubjsot-caatiec ol llio suii. Heooe qo other d6oree*bold6r can olaim 
rateable di^tributioo wiih the O^vetacneiii. V/here the Oovetoment instead ot 
prooeeiing agaioat the arrears ot mAioteoaQaa (in tbe oaae ot a ddoree tor maintenanoe 
in favour ot a pauper), from wbtob the cueta were ordered to be ree^vered* proceeds to 
sell the property charged for maiDteoanoOi the efieot of sale would be a sale ot equity 
of redemption eabjaot to the plaiotifl'd ohaege for mtmieaauce* 1996 O. 869e 

REQI&TERED 00 OPERATIVE SOCIETIES. ^^A Registered Oo^opecativo Society 
oaQ 006 by aa appltcattoa uadae 8 73. O. P Code, enforce its prior olaima within the 
meaoiog of 8e 19 of Aoi 11 of 1919 as agamet a jadgauat^oraditoc at whoae iodtaaoe 
property ie going to be eold^ it they have no decree or a oharge uoder b* 20 ol tbp 
eald Act. 18 C.W.M* 1140a49 O. 377. 
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SUIT FOR BBFDMD.-^Tlie ecbeme of B. 78 is lo enable the Jodge as a mattes of 
administration to distribute the peioe aooordiog to what seems to be the rights of 
parties, without this distribution importing a oonolusiva adjndioation on these rights 
which may be subsequently re-adjusted by a suit under sub-S. (3). 93 A. 813, P.Ot » 86 
F.L.R. 1916aS9 I.O. 791 J 13 C. 169 ; 16 W.R. 319. A suit as provided by 8. 73 and 
not an applioation must be filed by a pereon who claims, as a deoree-bolder, rateable 
distribution ot assets realised by sale and prays Jor refund of money paid to another 
deoree-bolder. 40 P.L.R. 1930. In the abseooe of eztrinaio fraud and oollaaion it is 
not open to one deocee-hoider of a judgment-debtor to attack the decree obtained 
by another deoree-bolder against the same judgment-debtor eeeking rateable distri- 
bution, as not oreatiog a valid debt and entitling the deocee-holder to share in the 
distribution of assets under B. 73. 48 M. 381 ; 40 M. 381 ; 38 M. 391. A suit lie 
under B. 73 (3) to ocmpel a refund of assets paid under this seotion, to a pecuon not 
entitled thereto. 39 A. 339 ; 8 I.C. 1176 = 9 W.R. 614. 

Suit for a declaration. — A rival decree-holder need not watt for the dietcibution 
of the assets before briugiog a suit for a deolacation that the deoree of oue ol the 
deoree-bolders was obtained by fraud and ooliusion aud that he was not entitled to 
share in the rateable distribution. 48 M. 381 { 38 M.L J. 108 ; 3 G.L.J. 886 (conlra 
held in 11 O. 71Bj. The plaiotifl’s remedy is uot oonfiaed to a suit under 8. 78 (3). 
88 M.L.J. 108. One deoree holder oan prove ooliusion between a judgment.debtor and 
another deoree-bolder to dieenticle the latter to rateable distribution. 33 M.L.J. 699. 

A deoree-holder must have obtained bis deoree bona fide in order to be entitled to rateable 
distribution, otherwise the section would give rise lo a great. deal of fraud. 11 O. 43 Tt 
IS S. 164 ! 16 O.L J. 683=17 336. A suit by an auotioo-purohaser topi 

recovery of the porcbase money from those to whom it bad been paid, on the ground ^ 
that the judgment-debtor had no saleable interest in the property sold, does not lie. 

65 I.C. 330. For other rulings see supra Chapter VIII. A suit by the pueohaeer of the 
equity of redemption ot the mortgagor is barred by an order under 8. 73 for the payment 
of surplus sale proceeds to the asBignee of a third mortgagee in eseoution ot a first 
mortgagee’s decree. 66 I.C- 330. 

Oaute of action.— The oause of aotion (or a suit for refund does not arise until the 
money is paid ; and a suit (or mooey remaining in Court under a prohibitory injunotion 
obtained by the plainlifi himselt before eutt would be premature. 11 O. 716 ; 7 M.L. 

J. 377 : 16 A.L.J. 630 = 46 I.C. 101. The oause ol aotion under the seotion arisas out 
ol a wrong dietribuCloa of assets and is entirely without relation to the manner in 
wbioh those aBSets were obtained. 65 I.C. 330 ; 6 A. 677. Where assets are not liable 
to rateable distribution a suit under 8. 73 does not lie. 43 M.L-J. 473 = 67 I.C. 646f 
A suit lies against a deoree-bolder who purohases in execution of his own decree and 
with a view to ovail himself of the benefit ol a set-off under O. 31, r. 73 refuses to pay 
the money into Court (ot being available (or rateable distribution. 11 M. 366. 

Vbo oan sue. — Any person entitled, under 8. 73, to rateable distribution of assets 
oan bring a suit lor refund. 6 0.0. 86. 

Meoessary parties. — It ie absolutely neoeesary that when a euit for refund la ins- 
tituted the Court should have before it all the parties to the diebribution, when it has 
to decide whether the distribution has been efieoted upon a proper principle. 13 0. 
169; 37 O. 498 : 33 W.R. 484. 

Limitation for the Salt. — The limitation (or a enlt of this kind is provided in 
Art. 163 of the Limitation Act. The suit muet be brought within three years from the 
time of the receipt of assets by the defendant. 16 B. 498 ; 39 M. 69 : 99 A. 833 { 37 
M.L. J- 640 ; 41 O. 660 P.O.: I A. 983 F.B.; 1 Bom. L.R. 795 ; 93 A. 818 P.O. ; 

638. 8uob a euit ie not governed by Art, 13 of the Limitation Aot. 33 A. SIS ; 69 P-R. 
1896 ; 16 B. 438 ; 9 M. 67 ; 13 O. 499 ; 1 A. 838 F.B.; 96 LO. 919 ; 1 Bom. L.R. 796.- 



OH. Xl 


BATBABIiS DISTRIBUTION 


471 


17W.B, 937 (contra in 19 0« 169). Art. 183 applies when a mortgagee seeks 
relief ander 8. 73 wbo ia deprived of his rights to the sale prooeeda. 41 C. 664 P.0« 

Jnvisdlotlon of Small Oauae Gourts.— >A aait for obtainiog a refund of money 
taken out nnder an order of Court ia not cognizable by a Court of Small Oaueea. 7 A. 
978; 5 C. 494 « 9 M. 960 (contra held in S A. 69). 

APPEAl. AND BGVISION FROH THE ORDERS UNDER S, 73.— No appeal 
lies against an order for distribution of aaaeta under 8. 73. 1 A. 83 F.B. ; 6 W.B. 
Mia. 74 ; 14 A. 310 : 3 W.R. 31 ; 9 W.B, 14 F.B.; 31 W.B. 194 ; 1 D.W. 331 = 33 1 
C. 433 : 13 Bom. D.R. 866 : 43 C. 1 ; 14 A. 310 ; 36 O. 180 ; 3 W.B. Mie. 41 : 3 W. 
B. Mia. 1 : W.B. F.B. 116 ; Mareh 637 : 33 M.L.T. 70 ; 13 t.C. 911 ; 93 C.W.N. 169 ; 
61 O. 761 ; 67 I.C. 646= 1933 M. 99 ; 33 M.D J. 166 ; 67 I.C. 431. Where an order 
is made nnder 8. 73, diemieaLng an applioaiion for rateable diatiibution on the gronnd 
of limitation, no appeal lies from the order. 14 A. 310. An order refuaing rateable 
distribution under B. 73, between two rival deoree*holders, ie an order in ezeontlon pro* 
oeedinga but ia not a deoree and benoe not appealable. 30 O. 130 ; 43 O. 1. Orders 
under S. 73 are appealable if they afieot parties to the suit. A party to whom a right 
of appeal is given by B. 47, O.P.Code, should not be deprived of it unless the C.F. Code 
expressly denies it to him and as there ie no denial in 8* 73, an order passed under 
8- 73 is appealable under B. 47 il the order ie one between the parties to the suit. 39 M. 
670; 31 M.Ej.J. 820= 37 1.0. 900; 90 I.C. 869 = 49 M.D.J. 376. An order deter- 
mining questions arising between rival deoree*botdets is not appealable. 43 O. 1 ; 9 W. 
B. 614. Similarly an order determining questione between tbe judgment-debtor and one 
of the deoree-holders la not an order uodet B. 47 and Is not appealable. 16 M.L T. 33. 
No revision lies from an order of tbe Court under 8. 73 on an applioation tor 
rateable distribution. 4 M.D.J. 87 ; 1 C.W.N. 633 ; 3 A.L J. 370 ; 16 A. 406 ; 
66 P.B. 1906; 128 P.B. 1906 ; (1912) M.W.N. 966 — 17 I.C 389 ; 176 P.DB. 
1913; 17 1.0. 364 ; 9 M. 67; 83 P.B. 1905 ; 37 M.Ij.J. 640; 3 U. B.B. 274; 

36 l.G. 693; 67 I.O. 431; 36 C.W.N. 169; 60 1.0, 371; 1 Bur. DT. 40; 

16 M.Hj.T. 90 (contra held in 17 M. 410 and 8 A. 111). Wbsn a mete effioaoioue 
remedy oan be had by a regular euit and where the result of iuterferenoe by the High 
Court will afieot the rights of parties not before it, the High Court will not ioterlere in 
revision. A mere error of procedure as distiust from an error of law is no ground for 
revision. 26 1.0. 593 — (1914) M.W.N. 738. Tbs High Court will not interfere in revi- 
sion with ordeta allowing or dieallowiog claims for rateable distribution exoept in very 
exceptional oiroumstancoe. 60 I.O. 371 (Li.). Tbe speoial remedy by way of euit does 
not prevent a Court from ioterferiog uudec 8. 116, C. P. Code, where there ie a manifest 
error in the order. 1926 M. 179 — 91 I.C. 11. A Court in receiving and disposing of 
an applioation under 8. 73 in defiance of tbe oooditions, on the existence of whioh the 
jatiediction rests exetoieea ite juriediotion with material irregularity and its order ia 
open to revision. 80 I.O. 40. Tbe High Court oao interfere in tbe exercise of its 
tevisional jorisdiotion vested in it by reason of an erroneous interpretation of the provi * 
etoDS of 8. 73. 16 O W N. 873 = 10 I.O. 637. See also 4 I.C. 63 ; 36 C.W.N. 169. 

V^ben the Court held that it bad no juriadiotiou to give the applioant a rateable share 
and referred him to a eeparate suit the High Oontt oan interfere io revision under 
B. 116, O.P. Code. 10 0.0. 139; 32 M. 334 ; 16 C.W.N. 872—10 I.O. 627 ; (1914) 
M.W.N. 738. If pursuant to an ectoneous order of a Court money is paid out to a 
litigant, the High Court oan direct restitution under its inherent powers, 30 I.C. 49. 

NATURE OF THE ENQUIRY UNDER 8. 78, 0. P. CODE. — The enquiry under 
8e 73 ie xioD*judioiftL ftod a Oourt charged with the dietrtbukioD ot ssseta is only ftotiog 
miniekeriitlly in epporitooiog the monies revised in ezecniioDa It has therefore no powee 
to enquire inlo (be 6oft<i ftd§B or otber^ioo of a decree on tbe strength oC whioh rata* 
hie distribution la olaimed. 40 M. 641 ; 88 M. 331 ; 34 Bom. Jj.B. 1 F.B. ; 43 M. 361; 
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19 N.L.B. 173^1934 H. 39; 33 M.Ii.J. 699 ; 65 I.O. 600 (M.) ; 33 A. 813. The 
Oaloafeba and Bombay view ia thab it is oompobeob to (he Court to inveatigate whether 
aay of the deoree*holdacs who olaim rateable diatrlbation ie a beoamidar for a judg- 
ment-debtor or oat. 16 Q li.J. 683»17 O.W.K. 336 ; 1 O W.N. 633-16 I.O. 795; 
19 C.W.N. 903 — 32 I.O. 407 ; 11 C. 43 ; 16 W.R. 319 ; 46 B. 636. A deoeee>hoIder 
oan show that a deotee obtained by another deocea holder under which the property ia 
attached ia no more a subBiating decree and ie barred by time. If the Court is eattafiad 
that the decree is really barred, it ie competent to see that he ehoald not have any 
benefit in the distribution of the sale proceeds. 16 W.R. 319 ; Also sea 18 B. 164. 
In oase of ooDfliot between the rival decree-boldere the Court should aeoertain the tact 
of priority. 47 1.0. 396-34 M L.T. 179 ; 43 1.0. B97-(1917) M-W.N. 869. 

VH&T IB RATEABLE DISTRIBUTION.— A obtains a deores in Court againat 
B for Rb. 4,000, and applies to that Court for execution of his decree by attachment 
and Bale of certain property belonging to B and the property ie attached. O then obtains 
a deoree against B in the same Court for Rs. 3,000, and applies to that Court foe 
execution by attriobment and eale of the aame property. The property is then eold foe 
Rs. 1,300. O ie entitled to ebste rateably in tbe sale proceeds. If the costs of realisation 
are Ra. 300, the net sale proceeds are Rs. 3,000 and A aud C will be paid in the 
ratio of 40Q0 : 3000 or 3 : 1. i.e., A will get Rs. 600 ondJO will get Rs. 300. The right 
to rateable dietcibution is limited to tha amoaot due under the deoree and doee not apply 
to oosts of a previous application for exeoation. 47 C.61S. It is only unsatisfied 
portions of the decrees that are to be taken into account in a guestion of rateable 
distribution. 3 O.W.N. 368. Where a deocee^holder permitted to bid under O. 31« 
r. 73, pucobaaee tbe property eubjeot to a mortgage and pays tbe mortgBge'debt. the 
doorae-holdec so paying, ie not entitled to deduct the sum eo paid from tbe amount of 
tbe pucobase money before tbe Court oould determine tbe amount liable for rateable 
dletribution. 13 C. 499. Permiesion to bid and eet ofi. to a decree-holder does not 
afieot the right to rateable dotribution of another satisfying the oonditione of S. 73. 
13 L.W. 328 = 59 I.C. 86. 


OTHER CONDITIONS FOR RATEABLE DISTRIBUTION. — KNOWLBDOB 
OP THB DECREE-HOLDER REALISING ASSETS NOT HEOB8SARY.— It ie not 
oeoossacy that au applloatioo for rateable distribution must be made in suoh a way 
that tbe deocee-holder at whose instance the assets have been realised most have 
knowledge of tbe applioation. 37 A. 133. 

ORDER FOR RATEABLE DISTRIBUTION AFTER THB ASSETS ARE 
REALISED,— Wbeo no aeeate have been realised, an order for rateable distribution in 
anticipation of tbe assets being realised is not justifiad. 28 C.W.N. 988 — 84 I.O. 747- 

DISCRETION OF THE COURT TO REFUSE PAYMENT TO DECREE- 
HOLDERS.— The Court may in ita diaoeetion refuse payment to the decree-holders 
until the Bale ie oonficmsd, bub in each a case U should provide foe the due payment 
of interest on the money so detained. 13 B, 252. Tbe Court has no dieoretioo to 
refuse rateable distribution to any one of the decree-holders. 32 M. 334. 


NOTICE TO RIVAL DEOREE HOLDERS.— Applioatlons for rateable distribu- 
tion Hhould be dealt wiih alter notice bo the rival decree-holders whose intoieats 
m&y b© eetioufily afleoted theteby# 13 OeO« 282* 

LIMITATION FOR AN APPLIOATION FOB RATEABLE 

While an application for execution ie pending in “ Vh^decVeeT 

distribution to another Court, though alter 13 years from 

barred by 8- 48 as it ie held to be in continuabion of the application made to the form 
Court. 4i M.L.J. 878-11921) M.W.N. 607. 
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CALOUL ATION OF DECRETAL AMOUNTS FOR RATEABLE DISTRIBOTIOM.— 
diatribatlon o! aseeta is limUed to the amount of deowe UDBatieaed ^nd 
cannot be ertended to the ooeta ol exaoution, unleaa pcioe to the application these was 
an order that sooh ooeta are to be added to the decretal amount. 47 C. 616. 

MONET BELONGS TO THE DBOREB-HOLDERS AFTER AN ORDER OF 
RATEABLE DISTRIBUTION.— Whan money baa been allowed to vatioua deocee- 
holdece by an order lor rateable distribution and atanda to the credit ol their reapeotiye 
suits, it is no longer the property ol the jadgment debtor. but it remains the property 
of vatioua deoree-holdera even though the amount haa not been paid out to them. 
43 M.L.J. 361 = 68 I.O. 613. 


EFFECT OP SATISFACTION OF THE DBOREB IN EXECUTION OP WHICH 
THE PROPERTY WAS ATTACHED. —When the deoree in ereoution ol whioh the 
property waa attached was satisfied and there had been a withdrawal o! the attachment 
the second oeeditoe who haa obtained an order lor a rateable distribution in the assets 
in the sale proceeds of property attaohed by the former oreditoc, haa no claim to the 
benefit ol the attaohmont. 8L P.R. 1908 : 7 A. 701 ; 16 O. 771 ; 36 A. 431 ; 38 M. 
380; 6 P.R. 1901 ; 31 P.R- 1875 ; 35 B. 303 ; 137 P.Ij.R. 1906 ; 23 A. 106 ; 38 B. 
364 ; 4 N.L R. 46. When a deoree is satisfied out of Court and the sale sf the attaoh- 
ed property was not eHeoted, then a sale by the judameot-debtor of the property at 
the time ol attaohmont was not bad as against a deoree-holdee merely because he had 
applied prior to the sales lor rateable distribution ot assets. 5 P.R. 1919. 


PROCEDURE IN EXECUTION.— When the first abtaohiog creditor is proceeding 
with the eXioutloo ol his deoiee, the Oouct should refuse to bear the applioation of any 
other deocee-holder applying under 8. 73, O.P. Code, with respect to any matter arising 
in such execution, but it euoh creditor is uuwilliog to prooeed or if be dies and no legal 
representative of bis makes any snob application, then the Court has power to make 
any ol the other deoree holders applying under 8. 73. a daoeee-holdet whose applioation 
tot ezeoQiioD iB to ho prooeed^d with* 10 67* 

SURETY’S LIABILITY AND R&TBABLE DISTRIBUTION.— A surety’s 
liability is auafiaokad by rateable disteibatioa ot pciaoipel’s assets aad it the amouut 
payable by the priooipal is not wholly paid o£I by the rateable distcibutioo the surety 
is liable to the exteut not satisdeds 90 fid* 167« 


INSOLVBNOY AND RATEABLE DISTRIBUTION. — The iDSolvenoy ol the 
] udgoisD t* de blot iottoduode a uew e^ate ot cbiogs Icocn the date of vestiog order but an 
order uoder this eaotioo tor rateable distcibatioo for debts prior to the inaoWenoy 
is DOt aSeoted by it. 37 O. 3S1* When eums are raalieod* an order tot rateable die- 
ttibutioQ prior to the vesting order is not aSsoted by the iaaolveooy of the jadgoieat^ 
debtor. 15 M* 87i I Si I.O. 4i9 ; 41 A. :a74 ; 33 O.WvH. 461« 


LIQUIDATION AND RATEABLE DISTRIBUTION.— The property of a limited 
liability oomp^ny attached before its liquidation does not vest in the liquidator 
although ID the oase of an lasolvent’e estate it is difiereat. The attachment gives a 
right to the dooree^holders to distribute the pcooeads ol sale among themielves rateably 
In pteferoDoe to the rights of the liquidator. 34 I.G* 353, 


60 



CHAPTER XI. 

FART I. 

lilMIT OB' TIME FOR EXECUTION. 

(1) Where an application to execute a decree, not 
being a decree granting an injunction, has been made, no order 
for the execution of the same decree shall be made upon any 
fresh application presented after the expiry of 12 years 
from — 

(a) date of the decree sought to be executed, or 

(&) where the decree or any subsequent order 
directs any payment of money or the deli- 
very of any property to be made at a certain 
date, or at recurring periods, the date of the 
default in making the payment or delivery 
in respect of which the applicant seeks to 
execute the decree. 


(2) Nothing in this section shall be deemed — 

(а) to preclude the Court from ordering the execu- 

tion of a decree upon an application present- 
ed after the expiry of the said term of twelve 
years, where the judgment-debtor has, by 
fraud or force, prevented the execution of 
the decree, at some time within twelve years 
immediately before the date of the appli- 
cation , or 

(б) to limit or otherwise affect the operation of 

article 183 of the second schedule to the 
Indian Limitation Act, 1908. (S. 48.) 


OHANOBB. (1) The provialone of the old B. 230 of the Coda of 1083 

(oocreeponding to the preeeot B. 48) applied ooly to deoteee lot the peymeot of mooey 
oe delivery of other property, and it was doabtful whether the eeatlon applied to a 
morlg.ge deorea o. not. 19 I.Q. 899. The pr.B.nt Beotion .ppliBB to .11 deoroea exo.pt 
deoreOB granting .n injnnotion. 39 B. 968 i 18 I.O. 897 i 36 I.O. 36-18 O.W.N. * 91 , 
40 O. 7041 83 1.0. 89 S 97 I.Q. 969. 
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(9) The proviBlona of B. 290 applied only where an applioatioo foe oxeoutlonhad 
been « made under the section and granted ” The words in thick type have been 
omitted in the present aeotion. The reenlt is that the rule of limitation oontaiued xn 
Ibis aeotion applies whether the previone applioation foe execution was made and 
aranted under this seotion or not. The rulings which granted a fresh application after 
the expiry of twelve years are no longer law- Bee 6 A. 189 F.B. and 97 P.R. 1906. 

(3) The words "or the decree (II any) on appeal oSering the same,” whioh 
oocuired in ol. (o) of 8. 380 of the old Code have been omitted as being uoneoeBeary 
and oalonlated to give riee to the contention by reason ol the word " afiSrmed ”, that 
when the original decree was modified or set aside on appeal the period of 19 years was 
to rnn from the date of the original deocee. 

(4) The words " or at recurring periods ” in eub-S- (I), ol. (b) are new. They are 
added to give efieot to certain decisiens under 8. 9£0 of the old Cede, e g.t 13 B. 66 . 
14 M. 396. 

(6) Cl. (9) ib) is new and hence Ibis eection dees not apply to deorees and orders 
of Cbarteted High Comte and Privy Ccunoil orders and decrees. 

8Q0FE, This seotion, as the beading ahowa presoribea the period o< limitation for 

the execution of decrees. It does not supersede the law of limitatiou as enacted in Art. 
182 of the Ijimitation Aot, 1908. It only fixes an outside period after wbiob an applx* 
cation for execution ol a decree, though not barred by the limitation Act, may not lia. 
109 P.R. 1889 ; 9 P.R. 1891 ; 46 A. 73; 37 P.R. 1888. 8. 48 deals with the maximum 

limit of time prescribed lor exeoutioa aud does oot prescribe the period within whioh 
each applioation for exeoutioa is to be made. 3lA.LiJi 861; 1879 P.J. 673; 1879 P J. 674 ; 
39 B. 966, The period of a first applioation for exeouticn is fixid three years as presoribed 
by the liimitaiion Act, Art. 189, Any number of auooersiva applioationa lor exeoutioa 
may be mode up to a limiting period ol twelve years and the Court has no power to 
refuse execution provided that the ptovieioos of Art. 181 of the limitation Aot are 
adhered tc, 38 M. 199 ; 11 1.0. 386 = 13 O.Ij.J. 632, There might baa succession of 
applications for execution. 17 A. 106. An applioation for exeoutioa may be barred 
under this section, though it may not be barred under Art. 182 ol the Limitation Aot or 
by res judicata^ 39 B. 356 ; 16 A. 84. The eeotion bars only a fresh applioation, and not 
an applioation, whioh in efieot is only a continuation ol a prior applioation. 31 I.O» 
933 ; 40 P.R. 1698. Decrees ol every description except decrees for injuDOtiou ate 
covered by this eection, 138 P.R. 1694; 9 P.R. 1691 » 97 P.R. 1866 ! 109 P.R. 
1889. 

Seotion 48 would apply when a combined decree is passed under Be. 00 and 90, T.P. 
Aot. and is executed lor the realieation of the balanoe after the eale of the mortgaged 
property and an applioation for execution after 19 years from the oommenoemeot ol 
proceedings against the judgment'debtOK’e person and hia other property will be barred, 
31 Q, 799. Where a naortgaga decree directs the mortgaged properties to be sold and 
the balanoe to be realised from the other propeitiee and person of the judgment-debtor, 
the period of 19 years under the aeotion for an exeoutioa of the latter part ol the 
decree must bo calculated from the date of the mortgage decree, 63 I.O. 897. This 
seotion should be strictly ooostrued as it restriote a right. 18 A, 489 F.B. The object 
of this seotion is to protect the judgment'debtor from being subjeot to exsoution 
ptcoeeding, without limit in point of time. 138 P.R. 1894 ; 5 M..141, 

COMPROMISE DEOREES. »-Tbe seotion is wide enough to be applicable to oom* 
promise decrees. 89 B, 356. 

1N8TALMBNT-DB0BBE. — When an inetalment deoree is made payable wholly 
ipompnlsoxily on default ol pajment of any one inslalmeDt, the time foe the recovery 
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of the whole amounfe liegins to tan from the dale of the firet default so that if ezeoa' 
tion in reepeot of one inetatment ie allowed to become batted by time* the whole decree 
beoomee barred* 49 I.C. 497. 


THE DECREE HOST BE EXECUTABLE.— Before the bat created by 8. 48 can 
apply it must be shown tbat the decree was in all repeote ripe tor execution on the 
date from whioh the 12 yeace' period of limitation is oomputed. 36 B. 868 ; 64 1.0. 934* 
B< 48 has DO. applioation to the caee of a reveieal of an antecedent application for 
exsoution whioh has been in euspenee by reason of seme bar or whioh has been stayed 
pending the determination of a eubeequent litigation. The period of limitation in euoh 
oases is tbat provided by Art. 181 of the limitation Aot, i-e,, three years from the date 
of the removal of the bar, 44 I.C. 660 = 3 Pat. Li.J, 103. 

Limitation tor a decree passed by a foreign Court. — Tbe period of limitation 
provided in B. 41 of the O.P. Code applies to fresh appltcatioos tor exeoatico of deoreee 
passed by tbe foreign Courts, which are transferred for ezeoution to the British 
Indian Courts. 36 B. 103. 


DBORBB FOR MONEY.— A deoree passed against three persons as lessees and 
another person as their surety making the money payable by the leeeeee in tbe first 
inslanoe in certain instalments, arid in the event of their default providing that it 
might be recovered by sale of the property mortgaged by ths surety is a deoree for 
payment of money so far as the lessee defendaols are ooooerned. 6A.L.J. 79*18 10* 
187 ; 31 A. 636. A mortgage deoree is not a desiee for tbe payment of money. 
16 I.O. 466. 

Combined decree for money and mortgage.- A deoree providing for the payment 
of the mortgage money and for the sale of tbe properties of the mortgagor oo default is 
a deoree for the payment of money. 43 I.O. 133. A mortgage decree directing that 
tbe defendants be personally liable for any balance not obtained by the sale is not a 
deoree for tbe payment of money. 39 I.C. 666, The mere faot tbat a deoree passed 
against tbe representatives of a deoeased person as saob is limited as regards the 
judgment-debtor’s liability to immoveable property of tbe deoeased wbiob may oome 
into tbe bands of the representatives will not make tbe deoree other than a deoree for 
money. A.W.N. (1898) 116. 


BETROSPECTIYE EFFECT. — Beotion 48 of the C.P. Code has a retroepeotive 
efleot, and governs an applioation lor exeoution of a mortgage deoree passed belote that 
Code oame into force. Hence suob on applioation, if presented twelve years alter the date 
of the deoree is barred. 33 Bom. D.R. 14a0*69 I.O. 790 ; 37 I O. 969*11 N DR. 36 ; 
89 I.O. 141 ; 19 I.O. 899 ; 31 I.O. 933 ; 4C B. 366 * 40 O. 704 ; 34 I.O. 37*20 O.W.N. 
963 J 78 1.0. 1030 ; 16 M.L.T. 899 I 37 Bom. D.R. 461 ; 1926 A. 93*90 I.O. 374. A 
contrary view is taken by the Allahabad High Court and it is held that tbe seotioo does 
not operate retroepeotivoly. 33 A, 499 (dissented from in 90 I O. 374 P C.). The mere 
faot of the ooming into fotoe of the new Code pending a suit on a mortgage does not 
make tbe new S. 48 applicable to pcoooedinga in exeoution of the deoree in tbat suit. 

47 I.O. 143. 


SUBSEQUENT ORDER.— The “subsequent order directing payment” in 8. 48. 
ol. (6J meaoa a BObiequau. order made by the Court which paeeed "“f 

an order of a Court txaeutiug the deoree. fi8 I.O. 393“(1930) a . > » 

7 M. 169 : 31 I.O. 393 : 1933 D. 678 = 73 1.0. 79 : 91 L.W. 99 1 49 B. 696 Where a 

Court exeoutinga deoree allows a judgment-debtor two 

deoree. the order allowing the time ie not a eubeequent order f Va 

8. 48 and doee not give a Iraeh period to the d.oree-holder to 

order giving time ie not an order ataylng exeoution or au .njuuotion and to oomputloft 
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time the period oennot be exoladed. 40 4.. 198. Where . ^^^Bequent f 

any payment o( money or the delivery ot any property at a Intare date the ^ ^ 

veate preeoribed beftinsto run Irom euoh date and not from the date ol the original 

Loree. 6 P.L.B. 1909 = 1 I.C. 48. When an agreement la entered into by one ot the 

indgment debtore. it only affeote him and ha ia unable to 

the Limitation Aotwhiohie not applicable to tuoh oaaee. 6 P.L.R. 1909 0. 48. 

The mete faot that an arrangement lot paying oS a debt by instalmente ib filed, but ib 
not oatried out by an order o! Court will not turn the prooeedinga into an order. 
A.W N. (1883) 6 ; A.W.N. (1883> 147 ; 4 A. 166. An order ol the executing Court in 

tbe oouree ol execution proceedings that the debtor 

in discharge ol the deotae. is not a subsequent order. 13 I.O. 88-15 O.L.J. 678. 

D&TB OF THE DECREE. — When the dooree is drawn up some time after the 
judgment the date of judgment is the starting point ol limitation lor 13 years. 43 B. 
909 • 1 C W N. 93. Date of the dooree means the date when it le capable ol exeoution. 
a^B: 3.8711 0.0. 33 ; 113 P.L.R. 1903 ; 6 O.L.J- 463 ; 19 O. 133 1 34 O 173 : 11 O^. 
R 17 • 19 A. 530 ; 31 O. 793 ; 33 B. 693 ; 13 B. 667 J 19 B. 480 ; 8 A. 66 . 4 P.W. 
r' 1909 : 54 1.0. 934 ; 40 M. 989 P.B. I 34 I.O. 344 = 16 M.D.T. 399. Contra hold m 
34 A 636- 34 I.C. 36-18 O.W.N. 493. It is the data ol the floal decree. 33 0.L.J. 
673. When no teliel is aaked lor in the appeal against certain delendants against whom 
a deotee is passed by the lower Court, the period ol limitation rune Irom the date of 
the decree of the trial Court. 35 Bom. L.R. 371 -73 I.C. 310. 

Decree directing aocoaota.-ln ease ol a decree directing 

)“„rtL da.s »heo th. earn. i. a.oet.ained. JO C.W.N. 950, Wbaa . f 

under the Dekhan AgriouUuriete’ Relief Aot, there is no neoeaaity to apply to the Court 

to make it absolute. On default ol payment olany instalment exeoution oan 

for. An application lot exeoution more than 13 years alter the date when the deotee 

Toold be ereouted is barred under this saotion. 46 B. 761. The limitation 

Irom the date ol appellate order in raspeot ol a decree appealed against even when it ts 

held that no appeal lies. 43 A. 406. The period ol limitation under 8. 48 

in a personal mortgage decree rune from the date of suoh deotee. 34 C.L.J. 167. When 

n dtoree is amended the date of amendment is the date ol the deotee under 8. 48. 60 

I.O. 318 (Pat.) ; 17 A. 39 ; 5 A.L.J. 403 ; 42 B. 309. When the parties to the deocse 

come into Court with an agreement to alter its terms aooordiog to which the Court 

Da9690 ao order, the date ol the amendment is the data ot the daorae Irom whiohthe 

period of 13 years tuoB. 1 I.C. 48-.6 P.L.a. 1909. Where a decree directs that money 
is recoverable from a party only on tbo Uiluca to recover from another patty, time be- 
gins to tun Irom the date ol the deoeea against both. 1936 M. 90 — 48 M. 816 ; 33 
OWN 145 P O. ; 40 M. 389 F.B. overruled by the P.O. ruling. For other oases see 
rulingsundet Art. 183, Limitation Aot. 1908. It may be noted that the words ” or ol 
the deetee in appeal BCficmiog the earns ” ooming after the words “date of the deotee” 
in the old seotion have been omitted. 


CERTAIN DATE. — When a mortgage decree for sale also inoludes a provisional 
decree tor recovery ol any balance from the other properties ol the mortgapr, in case the 
sale proceeds ol the mortgaged property ate found insuffioient to satiafy the entire 
decretal amount, the period ol 12 years starts Irom the date when the mortgaged 
properties ate sold and the sale prooeeds ate found insuefioieot to satiafy the deotee. 
31 M.L J. 613=37 I.O. 741 P.B, ; 24 I.O, 36—18 C.W.N. 493 ; 33 M.L.J. 643 = 42 I. 
C. 283 ; 17 M.L.T. 434 ; 84 A. 636 1936 M. 331 : contra hold in 40 .M. 989 F.B. : 
80 I.O. 837 ; 32 G.W.N. 146 P.O. ; 46 I.O. 436 P.O. and 34 Q.L.J. 167 in which case it 
is held that the time begins to tun from the date of the decree. To render B. 48 (1) (b) 
applicable there must be an order ol Court directing the payment ol money on a 
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certain date. 73 I.C, 477. The right to apply for exeootion in a ease when money it 
payable within eix months of the deocee, oooars from the date when delanlt in making 
the payment ooonca. 31 A.D, 861. AUhongh a deoree does not in express teeme fix 
a speoifio date for paymenti yet if it can be gathered from the deoree as a whole that 
paymente are directed to be made, on certain dates, the reqoirements of taw are satisfied. 
14 M. 396 ; 33 P.R. 1906. Payments to be made'* harvest by harvest" are not 
payments to be made on certain dates. 19 P.R. 1689. A deoree directed that a earn of 
Rs. 8,000 is due to the plaintiff for which a earn of Re. 400 as intereet will be paid 
annually to the plaintifi and the prinoipal and intereet due ehall be recoverable on 
default of payment of intereet for two yeare. It was htld that the deoree did not 
direct the amount to be paid at a certain date. 99 P.R. 1690. 


REGURRINQ PERIODS. — a deoree direoting future payments though more than 

13 yeare old ie capable of exjoukioa. 9 B. 338. Decrees for annual or monthly pay 
mente fall under the oUuae. 13 P.R. 1893 P.B. Pature maintenaooe awarded by a 
deoree, when falling due could be recover in exaoukioo. 19 O- 139 P.B. ; 16 W.R. 128; 
9 A. 3*3 ; 2 B. 494 : 9 B. 109 ; 10 M. 383. In suoh oases time runs from the date of 

default. 18 M. 482. 

FRESH APPLIOATION.— A eubaequent applioation to exaoute the deoree meana a 
BUbatantive applioation for exsoutlon in the form presotibed by O. 21, r. 11. 33 A. 617 
P.B, ; 18 A. 483 ; 9 O.D.R. 397 3 O. 336 ; 2 M. 1 ; 16 A. 198. An applioation to eub- 

Btitute propertiea lor those mentioned in a former application for attachment ia a fresh 
applioiiion. 7 O. 656 ; 13 P.R. 1910. An applioation made after an order oooslgoing 
the previous application to the record room ie a fresh application. 155 P.D R. 1912 — 

14 I.C. 336 ; 30 B. 176 ; 31 M. 367. An applioation asking for relief by a diflereot 
mode alter the previous one ie a freeh applioation. 18 A. 9 ; 8 M.D.J. 303. An applU 
cation for sale is « fresh applioation when the prior applioation was for attachment of 
property againet which there was a mortgage deoree, es under suoh a deoree there le 
no attachment. 38 M. 234. When the previoua applioation was rejeoled on the 
crouDd that the relief prayed lor could not legally be granted a eubeequent apphoatioa 
made more than 12 yeare from the date of the deoree is a Iroeh application and barred. 
75 P D.R. 1909. An order on an applioation, "proceedioga closed’* does not amount to 
diemiseal and hence a eubeequent applioation is not a fieah applioation. 6 M.D.T. 

An anniioation eimply to oontinue or revive ponding exsoution prooeedinge la 
not a iteeh atneation ^execution. 44 I.C. 660 =- 3 Pat. D. 3- 103 ; 6 bDD.T 333 ; 
Qi I O 923 An application for ttanalec of the txsoution case to another Court la not 
a .rs'sh apr.icaSioc 34 A. 396 : 90 A. 78 ; 16 0. 744 i 72 C. 921 : 36 B 103. An apph- 
cation for ..alo is ouo in oontinuiitioo of a lo:mer opplioUion for attiohmeot. 7 1.0. 
707 « 8 M.D.T. 367. An opplioskion for the arrest of the judgment-debtor, made in oon- 
tinuation of a previous applioation for tx^oution by 

not a fresh applioation. 31 A. 166. An application to tl» Atiperior Court to which the 
execution prcccedings are translerrod. aeking for rol^'^B not a fresh applioation. 64 
1 O . 193-41 M D.J. 378. An applioation fo^Iiftteable distribution is not a fresh 
.ABniicalion for extoution. 61 I.C 493. The ift'dree-holder may apply even 
yllL if an application is already pending beloto the expiry of the period. 27 P.B. 1905. 

¥?xteNSION of time.— aeotion 19 of the Dimitatlon Act. — The words a freeh 
- .4 » iir«if«tinn in 8 19 of the Diusitation Aot do not refer to the term of 12 yeare 

p'sor.bsa by B. 48 , a-p! Oedb. 20 O.W.N. 962-34 1 0. 27 : 11 O.C. 270 1 Ob»<ra hbld 

in 8 O.W.N. 470 ; 18 A. 384. 

Property under the management of OoUector.-The words * 'period of 

of oaraRraph 11 of the third schedule of the O.P. Code apply to perioda 
preeoriLd under the Dimitation Aot as also to perioda mentioned in S. 48 ot t « o 
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When tbeiefoEe the pcoperky of the jadgment-debtor wae taken nndee the management 
of the Oolleetoc and waa teleaaed more than IS yeaia aftee the date of the deoeee held 
that the period daring which it was nnder anoh management should be exoladed frora 
limitation of 12 years. 17 A.Ii.J. 1140 ; 16 li.W. 68 ; 13 0.0. 303 ; 19 B. 961 ! 97 M. 
Ii.J. 96 ; 11 H.Ii.R. 96 i 49 A. 118. 

Dedaetlon of time during which the estate waa nnder the management of the 
Ooart of Wards cannot be allowed when it has not be aooompanied by a transfer of 
the decree to the Oolleotor. 97 M.C.J. 26»94 I.O. 196. 

Dednotion of time In obtaining oonolllator'a certificate, ^A deoree*holdec is 
entitled under B. 48 of the Dakhan AgriouUuriets* Belief Aot to exalude the interval of 
time oooupied in obtaining the oonoiliation oeztifioate. 49 B. 367. 

Stay of exeontlon. — The time during whioh exeoution is stayed cannot be deduot' 
ad from the period of 19 years ptesoribed by S. 48, Q.P- Oode. 54 I O. 979. When 
exeoation is suspended by an injunction obtained by the judgment'debtor the limitation 
is extended. 90 I.O. 944. 

Extension under 8. 4, Limitation Aot.-^It the period of 19 years expires on the 
date when the Court is olosed* the applioation may be made on the next re>opeaing 
day. 18 O. 631. 

Minority.— The period of limitation under 8. 46 is not extended on the ground of 
minority of the applioant. 36 B. 496 ; 37 Sd. 186 l 37 A. 638 i 97 I.O. 865*13 A.L.J* 
166 i 99 P.R. 1891 ; 138 P.R. 1894 ; 39 B. 966 (oontra in 97 O. 374; 29 A. 199 F.B.. 
nnder the old Code.) 

Extension under S. IS of the Limitation Act.— 8. 46, O.P.Oode, is not controlled 
bjr B. 16 of the Limitation Aot and the period of 19 years oannot be extended thereunder. 
45 M. 785 : 10 L.W. 156 ; 40 A. 198 : 12 A. 118 ; 54 I.O. 979. 


EXTENSION OP TIME ON THE GROUND OP PR AUD.<-Fraud on the part of 
the judgment'debtoc at any etage of the exeoution pcooeediogs gives a new etarting 
point of limitation. 8 1.0.906*9 M.L.T. 169. Fraud or foroe on the part of the 
judgment-debtor at any etage of the exeoution gives a new starting point for the period 
of limitation. 99 M. 330; 34 A. 90; 64 I.C. 979. A deoree>hoIder is not disentitled to 
the benefit of 8. 48 (3) by reason of the fraud beiog long anterior to the date from the 
last application. 10 L.W. 566*68 I.C. 863. The Court should not use ite power of 

extending limitation unleae it is eatiefisd that the deoree-bolder, on hie part had been 

diligent in prooeoding with the exeoution from tho date of the decree. 35 670. 

When there is no intervention of fraud or foroe whioh prevented the aoosideration of a 
previous applioation there is no suspension of exeoution. 20 C.W.K. 696*39 I.O. 931, 

Fraud of one judgment debtor.— The fraud of one of the judgment'debtors in 
preventing execution as against him does not operate to extend the time tor exeoution 
under 8. 18 as against the other judgment-debtors whatever might be the policy of 
the law under the Limitation Aot. 36 M. 419 (on appeal from 35 M. 670). 

A deoree-bolder oannot take advantage of bis judgment-debtor’s fraud or force it be 

bad ample opportunity to present a fresh application after the oonolusioo of fraud oc 
foroe. 76 P.L.R. 1909*4 I.O. 958. 


TIME POR TAKINQ PLEA OP PRAUD.^—It is doubtful if the deoree-holder 
oan raise question of fraud and claim the benefit of this seotion for the first time in 
appeal. 17 P.B. 1910. 

EXPRESS PINDIMO.— There should be an express finding that there was fraud 
or force. 8 I.O. 806*9 M.L.T. 169. 
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FRAUD. Fraud means any improper means resorted to in order to prevent exeen- 

tion. 34 M.L.J, 370 ; 32 M. 330 ; 13 I.O. 88 = 15 O.L.J. 678; 4 M. 393 ; 76 P.Ij.R. 1909. 
The word fraud in this section ehould not be narrowly interpreted. Tbe Judges ought 
to take a broad view ot conduct deliberately adopted by the judgment-debtors with a 
view to delecting and delaying the just payment ol tbeic debts by frivolous and lutile 
objections which ace disboneet on the lace ol them. Ptr Walsh, J. 30 A.D.J. 185. 
Frivolous objections by the judgment-debtor in order to cause delay in execution of 
tbe decree amount to fraud. 30 A.L.J. 185. Fraud in 8. 48 ehould be understood in a 
large and liberal sense. Tbe delayitg ol execution by frivolous futile and dieboneet 
objections on tbe part of tbe judgment-debtor amounts to fraud. 44 A. 819 ; 6 A.L.J. 
401 * 9 A.Hj.J. 17. Any improper means resorted to in order to prevent execution 
would amount to fraud. 34 M.L.J. 370= 18 I.G. 1008. Under 8. 40 the word ‘‘ fraud ” 
is used in a much wider sense than that in which it ia generally used in Boglieh law. 
Locking up tbe doors ol a bouse so as to prevent attachment ol moveable property or 
evading arrest by any contrivance and dishonestly evading payment by eluding 
service of wrarant is fraud within the meaning ol 8. 48. 80 I.O. 906 (n). 

Tbe word " fraud ” in this eeotion ie to be interpreted in a wider sense than that in 
which it ie generally used in English law. 6 M. 366. Locking up tbe house so as to 
prevent attaohmeni ol moveable property amounts to fraud. 9 B. 318; 33 M. 330. 
The more fact that the judgment-debtor who is a pardanashin lady keeps her door 
closed ie not evidence by iteeU of fraudulent conduct on her part unless there is any- 
thing to show that she deliberately does eo or attempts to do so against the executing 
4 O.L.J. 345 = 40 I.O. 899. Evading arrest by any oontrivanoe. or dishonestly 
evading payment by eluding service o! warrant ie fraud. 6 M. 366 : 86 M. 670 ; 3 I, 
C aaa = 6 A.L.J. 401 ; 4 M. 393 ; 9 B. 318 : 33 M. 330 ; R I.O. 805 ; 13 I.G. 939, 
11930) M.W.N. 788 = 60 I.C. 630=13 L.W. 410; 47 M.L.J. 438 = 80 I.O. 731 S 6 
•R 1910 = 6 I.C. 690: 11 C.W.N, 440. When a judgment-debtoe evaded atres- and 
when Bub.cquently arrested spent two years in pretending to proaeoute insoWenoy pro- 
ceedings without intending to prees them and thus caused 13 years to elapse from the 
date of the decree, held that he was guilty ol fraud and the application lor 
was not barred. 9 A.L.J. 17-13 I.C. 939. A fiotitioue transfer of h.a 
w-B the ludgment-debtoe to defeat or delay tbe execution ol the decree that “®y 
pLeed against him amounts to Iraud within the meaning ol this eeotion. 4 M. 393. The 
!«aeLafion by the judgment-debtor ol an application to set aside a decree passed 
i Zrte Bgainel h.m. the sole chjeot of the application being to delay the P'ooeedings 
ex part B decree ie fraud. 11 C.W.N. 440. The infruotuous effort of tbe defend- 

a side ^^^^^ extending the period 

wUhin which the plaintiff ia allowed-by law to execute it. 16 B. 133. When the 

iudgment-debtor waejuBtiffedin obtaining an adjudication t 

o/thevety difficult question ol his relations with bis lather and when 

fi VLt merely on the ground Of his failure to discharge the burden of proof that 
lllTn him. be is not guilty of frivolous obstruction to the execution ol the decree and 

there was no fraud. 17 P.R. 1910. 

Taking objecllon. nnder 8. 47.0. 21. r, 90.-The jndgm.n.-deblor. taking 
^ n 47 nr O aa r 90, which were uDSuetaiuable doee not amount to fraud* 
„bia„t.cns -der . ,3 i.c. 88 = 14 Q.D.J. 678. 

18 A. 48 ’ u nAronn olaimiDC title to the property on the foot ol a mortgage 

institution o a frond. 19 A. 71 : IS 1.0. 88. In.titn- 

^biob eult Ul aeoree-holder under 8 - 388. old O.P. Code (oorreBpondiog to O, 3l. 

tioD of a Buit 7 nniohaBed the otoperty in ereoution ol the decree alter 

Ii.®obi 0 otion''oT''tho°®atohB 8 er ol the same prosarty from the judgment-dabtor had 
La:n aU^wad and whioh anit „aa a.tarwarda anooaaa.nl. doa. not ---J 
1 O. 80-16 0-L.J- 678. Evading proooas le Iraud. 34 M.L.J. 370 i 
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A delibezate evasion ol the peoobsb of the Oontt with the intention to defeat ezeoution 
of the decree woald amoant to fraud within the meaning of B. 46. 36 M, 670. 


OOHPOTAXION OF TIMBS. — Tbe effect ol the proviso embodied in B. 48 (9) ie 

that the bar to execution created by the first clause of the same section is removed from 
any date on which it is held that tbe judgment-debtor bad by fraud prevented exeou* 
tion of the decree. 34 A. 90; 1 O.W.N. 169 ; 99 M. 310. A judgment-debtor’s conti- 
nued absence from the juriedictioo ol tbe executing Court is a continued fraud and keep 
tbe right of the decree-holder to apply lot execution, alive from day to day. during bia 
absence from the jorisdioCion of the Court. 80 1.0, 906. Tbe twelve years ace to be 
reckoned to tbe date of presenting tbe applioation and not to tbe date of granting it. 6 
M. 869 (contra in 18 A, 49 ; 91 A. 166 no longer good law.) This is made clear by 
tbe addition ol the words ** presented after’* in tbe present section. 


APFBAI*.*— An appeal lies from an order under this section direotiog execution to 
issue against the judgment-debtor, under B. 47. O.P. Code. 96 I- O. 666= 19 O.X^. J, 661. 


PART H. 

ARTIOLiB 182, LIMITATION ACT 


Applioation. 


Period. 


Starting point. 


For the execu- 
tion of a decree 
or order of any 
Civil Court not 
provided for by 
Art. 18-3 or by 
Section 48, G. 
P. Code, 1908. 


Three years, 
or where a 
c e r t i bed 
copy of the 
decree or 
order has 
been regis- 


tered, 

years. 


SIX 


1. The date of the decree ; or 

2. (Where there has been 
an appeal) the date of the final 
decree or order of the appellate 
court or the withdrawal of the 
appeal ; or 

3. (Where there has been 
review of judgment) the date 

I of the decision passed on the 
t review ; or 

I 4. Where the decree has 
been amended, the date of 
amendment ; or 

5. (Where the application 
j next hereinafter mentioned 

! has been made) the date of 
applying in accordance with 
law to the proper Court for exe- 
cution, or to take some step- 
in-aid of the decree or order ; or 

6. (Where the notice next 
hereinafter mentioned has 


61 



482 


TSB IiAW OS' EXBODTION OF DBOBBE8 


[OB. XI 


Applioation. 


Period. 


Starting point. 


been issued), the date of issue 
of notice to the person against 
whom execution is applied foi* 

: to show cause why the decree 
should not be executed against 
'him, when the issue of such 
.notice is required by the C.P. 
Code, 1908 ; or 

7. (Where the application 
is to enforce any payment 
which the decree or order 
directs to be made at a certain 
date) such date. 

Explanation I, — W^here the 
decree or order has been passed 
severally in favour of more 
persons than one distinguish- 
ing portions of the subject- 
matter as payable or deliver- 
able to each, the application 
mentioned in clause (5) of this 
article shall take effect in 
favour only of such persons or 
their representatives as it may 
I be made by. But where the 
decree or order has been passed 
■jointly in favour of more per- 
sons than one, such applioa- 
tion if made by any one or 
I more of them or by his or their 
representatives, shall take 
1 effect in favour of them all. 

Where the decree or order 
I has been passed severally 
against more persons than one 
distinguishing portions of the 
subject-matter as payable or 
deliverable by each, the appli- 
cation shall take effect against 
only such of the said persons 
I or their representatives as it 

i 






•OH. Xlj 


AHTIOIJE 182, l«lMITATiON ACT 


483 


Applioation. 

Period. 

Sfear&ing poiot. 


1 

may be made against. But 
where the decree or order has 

1 

1 

1 

1 

1 

been passed jointly against 
more persons than one, the ap- 
plication if made against any 
one or more of them, or against 
his or their representatives, 
shall take effect against them 

1 

1 


all. 

Explanation II. — P roper 

1 Court means the Court whose 
duty it is to execute the decree 
i or order. 

i 


OBORBES OR ORDERS OOYBRRBD BY THB ARTICLE. —Orders of the Privy 
Qoanoll and decrees of Ohartered High Coarts.— Art. 183 provides for »uob orders 
sod such dooteee as are pasoed in the cxeroise of the ordiuary original juriadiotion of the 
High Oourt. Oeorees on the appellate aide of these High Oourta and orders of the 
Privy Connoil are governed by Art. 183. 10 B.D.B. 101 P.O. ; 6 M.H.O. 315 F.B. ; 
7 B.Ii B. 704 F.B. 

Partition Decrees.— Prooeedinga to efioot psrtition uodor a partition deoree ace 
prooeedinga in the original suit and benoa, tboy are not subjeot to Art. 183 or drt, 181 
of the Iiimitation Aot 33 O. 435 ; 33 M. 137 : 47 P.B. 1906 ; 98 I.O. 311 j (1915) 
M.W N. 136 : 17 M.Li.J. 30 ; 30 I.O. 380. An »ppliaatioa for a doal deoree in a parti- 
tion nait ia not one for exeoution under Art. 183. (1917) M. W.N. 337. The time ol limita- 
tion runa from the date of the deoree under Art. 192, Cl- <1) DOtwitbatanding the faot 
that the deoree was signed by tba judge afterwards on aooount of the default of the 
parties in aupplyiog the proper stamp in a partition deoree. 73 T O- 646. In oase of 
a partition deoree an application by the plaintifl to execute it keeps alive the deoree in 
favour of the defendant for execution. 3 O. 651 ; 9 Q. 568; P.7. (1886) 287. P.J. 

(18961371. 

Decree for Injanotloa, — Applications under O. 21. t. 32, O. P. Oode, to enforce a 
deoree lor iojunotioa arc within Art. 183. 3 Bom. Ij.B. 116. When an iojuootjon is 

diajbe^ed, Art. 133 does not preclude the Court from enforoing its authority. 33 a 
466 ; 38 A. 300 A deoree tor perpetual injunotioa may be enforoed within 3 years of 
eaoh auooeesive breach under Art. 181 and not under Art. 192. 39 M. 314 ; 36 M. 780; 

13 M. 386 : 66 I.O. 166. 

Pre-emption Decrees. — A pre emption decree is insapable of execution until the 
deoree-bolder pays tbs pre emptioo price ioto Court. But as it ie open to the deoree 
bolder to pay the price on the day the deoree ie paesed it must be deemed to be 
capable ol exeoution from the date of the decree. 36 M. 7S0 ; 38 M. 311ai33 B. 699 • 
(1910) M, W N. 391 ; 10 I.O. 187 ; 1 A.D.J. 16. A contrary view is taken by the 
Allahabad High Court and held that Art. 181 applief> in such oases and time rune from 
the date ol payment of price into Court. 24 A, 300. 

Oeorees for mesne profils.— An application to aaoeitain mesne profits is not 
within Art. 101 or Art. 183. But where the amount ol the meane profile is aeoettained 
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an appliaatioD to realise them ie ander Art. 189. 19 G. 139 F.B.; 96 O. 903 • 96 A» 693 $ 
36 A. 366 : 6 I.O. 973 ; 1 A.Ii. J. 196 : 9 M.D.J. 916 ; 36 I.O. 911 ; 14 0. 60 ; 24 B. 149; 
30 I.O. 686 i 19 0. 139 F.B. ; 34 a.Ii.J. 931 ; 11 O.Ii.R. 17 ; 11 Q.D.R. 641. In a salt 
tor redemption of a mortgage when a deoiee direots the mesne profits dae to the mort- 
gagee to be ascertained in the exeoation department time begins to ran wben the profits 
are so asoertained. 40 A. 311. A deoree for aaoounts is governed by Art. 189. 01. (1) even 
tboagh the additional Ooart*fee ia paid long afteiwarde. 19 I.O. 4 l 0 <ai 7 O.W.N. 
969. 


Deorees In mortgage inlta- — Where a deoree direoke sale on non*payment within 
a time fixed by the deoree. an application for exeontion is not within Gl« (7) as it is 
reetrioted to applioatione for enforoement of payment of money. Clause 41) also is not 
applicable as such a deoree te not capable of exeoation at the date of the deoree. Article 
181 applies in each a oaee. 96 M. 780 } 94 I.O. 36 S 4 I.O. 49 $ 8 A. 56 { 39 M.Zj.J. 466 
<=341 I.O. 966. In the case of an application for tbe execution of a deoree for sale in a 
mortgage suit, limitation runs from the date when the decree absolute ie passed under 
Art. 189. Cl. (1). 18 I.O. 10. It tdiere is also a personal deoree againet the mortgagor, 

and there ie an applioation to eoforoe the personal liability. 01. (1) or Gl. (7) woold 
apply aoQotding as the decree is oapable of execution at onoe or at a future date. 36 
M. 780; 94 I.O. 36 ; 8 O.W.N. 961. A redemption deoree is capable of exeoation on 
the date of its passing even though a period is fixed for tbe payment of tbe mortgage 
money, ae it ie at the option of tbe deoree-bolder to pay the money at onoe and get 
execution iaeuad. 98 M. 911 ; 93 B. 699; 14 I.O. 10. Where no period is fixed for 
payment by the deocee-holder, tbe mortgagor must execute it, by redeemiug tbe mort- 
gage within three years allowed by the I<imitatioa Aot, and if he negleobe to do so ha 
is preoluded tor ever, eren though the deoree itself does not provide for foraolosute on 
non-payment. IS B. 667 ; 60 P.R. 1913 ; 10 O.Ii J. 116 ; 1 I.O. 71 ; 16 B. 946, Bat 
if euoseesive applications ate made under Ol. (5) tbe deoree can be executed under 
Art. 189 after tbe lapse of three yeara from the date of the deoree, by payment of the 
mortgage money even after that period. 14 B. 480 ; 93 3. 699 ; 10 1.0. 187- An 
applioation by the mortgagor to deposit the mortgage money after the decree nisi, but 
before the final deoree is passed is not governed by Art. 189. 96 I.O. 763<al7 0.0. 347. 
A deoree entitling the deotee-holdet to obtain possession of tbe property on payment of a 
oertain sum in any Jeth may be exeoaked at any time within 3 years alter the payment 
is made. 17 A.Ii J. 841-61 I.O. 676. An applioation under O. 34, r. 6, (9) foe tbe 
oaaeinc ol a final decree for foreoloaore is not an applioation lot exeoation of a deoree. 

38 O. 913 ; 30 I.O. 494 ; 39 I.O- 337 ; 49 O. 776 ; 97 A. 601 F.B. ; 94 A. 643 ; 3 Bom. 
D-R. 2S; 17 M.Ij.T. 494; 37 I.O. 809. An applioation under O, 34, r 6 for execution 
of a personal decree is lor execution ; hence Art. 189 applies. 36 M. 944 F.B.; 3 O.IkJ* 
391 ; 33 I.O. 744. An application for a final deoree lor redemption under O. 34, r. 8. 
is not one in execution and there is no limitation prescribed for euoU an application. 

39 I.C. 983 I 6 O.Li.J. 989 ; 9 I.C. 337. 


Decrees of foreign Ooucta.— The period of limitation for execution ol a Native 
State decree in British India is governed by the law ol British India under Art. 189. 

14 O. 670 ; 40 B. 604. 


Anplioatlon for RestltatiOD ander S. IM. O.P. Oode.-An application 
tion under B 144 O.P* Code, ie governed by Art. 183. 90 M. 448 ; 8 A. 646 , 94 O. . • 
.6, ; “a "o 179 (mJ; .0 pIr. 1919 •. 67 P.R. 1918 ; 79 I.C. 919-a993, P.t. 1. 

A ooo.rory view ie ihet it is governed by Art. IBl. 16 Bom. D.R. 16 ; 80 1,0. 680 


eaS Bur. Id.T. 166. 

An order for ooaka is governed by Art. 139. 
91 : 11 W.R. 67. Although there may be several 


6 O. 901 ; 6 B.Ii.R. 164 ; 3 W.R. 
orders awarding oosts, yet if they are 
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made in the flame ealt and in the same prooeeding they moat be deemed to bo in- 
corporated with and to Itom pact of the final deotee even though the prior otdera 
awarding ooate are of an interlocutory oharaoter. 39 I.O. 888 = 3 Pat. Ii.W. 63. 

An application by the deoree-holder to withdraw money depoaitod aa aeoarity 
by the judgment-debtor may be made at anytime. There la no period of limitation 
providdd fot saob applioAtioDa 31 O* 6# 

Orders lo execatton, — If an oedec in the coutae of ezeoufeion ptooeediogs ifl oapa- 
ble of execution, an application may be made to I execute it within the period 
allowed by Atk» 183, 3 UC, 174 » 36 He 431 F»B* 

Ad application for payment of sale prooeeda ia not under art. 183 or 181 ; it 

may be made at any time. 10 O.W.N. 354 : 11 A. 39 P.B. ; 103 P.R. 1908 P.B. 

An application for payment of attached money which ia not tealiaed ta 
goyetned by Act# 181« 10 0pV7aN, 364 S 34 Sd* 188« 

An application for certification of payment or adjuatment. — An appUeation to 
certify payment or adjuelmaot by the decree-holder can be made at any time. 103 
P.R, 1908. But it cannot be made after the decree is time-barred for execution. 1 

A.Ii.J. 835. 

Refund for exceea money. — An applioation by the judgment-debtor for refund of 
exoeee money realised by the deoree-holder in execution ie governed by Art. 181. 14 

A.B.J. 401 ; 84 O.Ij.J. 467 ; 7 A. 371 : 38 O. 113 : 10 M. 66 1 16 I.O. 338 J 30 A. 
476 : 15 B.Ii.B. 10 : 27 A. 486. 

Reiteration of property wrongly taken In execution. — An applioation by the 
judgment-dobtor for ceetoration of property wrongly taken in execution is governed by 
Art. 181. 20 I.C. 438 ; 14 A.L.J. 401 ; 30 I.O. 680=8 Bur. L.T. 166. 

STARTING POINT OF LIMITATION. 

CLAUSE (1).— DATE OP THE DEGREE OR ORDER.— Time begina to tun from 
the date ol pronouncing judgmenw and not when the decree ia prepared and signed. 
30 O.W.N. 950 ; 34 I.C. 504 ; 3 O.L.J. 391 ; 67 I.C. 531 = 6 Pat. L J. 490. When a 
portion only of the amount of the decree te left to be aeoettained in future, limitation 
for execution of Che whole deora© tune from the date of apoartainment. 36 M. 104. 

Decree capable of execution at the date. — This olauee applies when the deotee 
ie capable of execution at the date of the deocee, otbeewiae tbie olause does not apply. 
34 A. 543 ; 17 A. 39 i 38 M. 780 ; 65 P.R. 1897 P B. A deoree directing a defendant to 
deliver poeseBSion to plaintifi on payment of a oarnsia eum for improvements ia a deotee 
capable of execution at the date of the deoree and oomes within this clause. 30 M.L.J. 
36 ; 10 I.O. 187 : 43 B. 689 ; 17 I O. 759 = 33 M.D.J. 576. A deotee against Govern- 
ment or a public officer is nob o.^peble of immediate execution and the ease dees nob 
fall under Art. IS3, 01. (li. The period of limitation etarta after the expiry of three 
months meutionod in B. 82. C. P. Code. 36 M. 780. When a decree could not be 
exeoated till the judgment-debtor got a certain estate in bis posseBsioo, the period ol 
limitation wae three years under Art. 181 from the time when be had a right to 
poaseea tho property. 69 I.O. .636 P.O.; 18 O.W.N. 364. If an ex parte deoree ia set 
aaide, and then tho original deoree ia uphold, the time taus from the date ol the latter 
deocee« 36 I»C« 110 ; 33 A. 3G4 P«0« 

CLAUSE (2).— WHEN THERE HAS BEEN AN APPEAL THE STARTING 
POINT OF LIMITATION IB THE DATE OF THE FINAL DECREE OR ORDER 
OF THE APPELLATE COURT. OR THE DATE OF WITHDRAWAL OF APPEAL. 
30 M. 1 F.B.; 30 A. 386 : 3 O.C. 60, 
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Decree or order of the appellate Goort affirmlDg. modifylag or reseriing the 
order of the lover Ooart. — Whore the appellate Court passes a decree or makes an 
order affirming, modifying or reversing the decree or order of the lower Oourt, the only 
deoree or order capable of execution is that of the appellate Qoart, and the time begins 
from the date of the decree or order of the appellate Ooucti 13 1,0. 140 ; 4 A. 74 ; 6 
W.R. 6 ; 3 M.D.J. 36L ; 6 B.L.R. 52 ; 10 B.Ej.B. 101 P.O. ; 16 W.R. 1 P.B. ; 7 

B.Ij.B. 704 F.B ; 34 0. 874 ; 31 B. 500 : 13 A. 394 ; 19 Bi 358 ; 39 B. 176 : 7 O.D J. 
305 ; 16 1.0. 946, 970 ; 40 0. 333 ; 11 B.H.O. 306 ; 11 W.R. 339 ; 9 W.R. 31 ; 64 
P.R. 1908 : 33 4. 364 P.O. There are oases in which the appellate Oourt dismisses the 
appeal for default of proseoutioo or rejeots it uodee O. 41. r. 33 without oalling the 
respondent or dismisses it on the ground that no appeal lies or beoeuse the appeal is 
time-barred. In suoh oases time begins to run from the date of tbo order of the appel' 
late court diemissing or rejeoting the appeal on the ground that 01. (3) provides for 
oases "where there has been an appeal," 16 0. 360 ! 14 W.R. 346 ; 30 A. 895 ! 9 O, 
100 ; 7 A. 887 ; 0 M.L.J. 395 ; 3 M Ei.J. 333 J 38 t.O. 867. 

Where there hat been ac appeal.— The word ** appeal ** does not mean boua fid* 
appeal. B 7 en when an appeal is dijmissel for aoa>paymeat of Oourt~fees limitation 
runs from the date of the order of dismissal. 74 I.O. 679. 


Appeal from an order rejecting cewlew. —The taontog of limitation for put* 
poses of exeoutiOQ is not aujpsaied by taaaoa of the peodeooy of an appeal from an 
order rejeotiog review. 1993 0. 388 * 68 I.C. 737. 

Order as to abatement.— An order of the appellate oourt to the effeot that the 
appeal has abated is tantamount to an affirmation of the deoteo. 33 A. 136; 34 0. 
874 ; 1 O-Ii J. 17 ; 30 A. 335 (coJifra in 68 1.0. 977 — 5 Pat. D.J. 731, the order of 
abatement does not give a new start of limitatioa uoder Cl. 13), 


Order of the Ooort refusing to set aside the ex parte decree — 01. (91 does not 
apply where In the exeoution of an «x parte deotse the appeal was preferred from an 

order tefoeiog to eet aside the ox parfa deoree aod the appellate oourt dually rejsoted 

the appeal. 3 A. 373 ; 16 B. 123 ; 31 O. 387 ; 44 I.C. 676-3 Pat. D.J. 119 (oonfra 
in 8 O. 348). The word appeal means au appeal from the deoree or order sought to be 
ezeouted and nob an appeal from an order dismissing an applioabioa to set aside an 
ex parte deoree. 68 1.0. 738 — 18 N.Ti.R* 190. 

Application fot leave to appoal.-Mere applioatioo lor leave to appeal does oot 
eolarga time* 34 M* 1 P»0« 


Withdrawal of appeal.-When the appeal is withdrawn time beg^s to ran from 
the date ol order ol the appellate Oourt eaoeting euoh withdrawal. 30 1 F.B. . 30 

A 336 : 3 0.0. 50 : al I.O. 836 : 36 M.D.J. 686. Under the old Code the wi hdrawal 
ol appeal rendered it uooeeeis.ry lor any deoree to be drawn up and the only deoree 
wbioh oould be executed was that passed by the original Court. 16 B. 348. 


APPEAL FROM PART OF THE DEGREE OR ORDER.— Appeal by or agalnat 
one or more of the partle..-An appeal by or agaluet any one or more ol the part.ee 

agaiuet a part or whole el the deoree extendi time lor the who^ A'r'a. I o' ?91 ’ 

li B. 303 : 36 M. 91 F.B. : 33 M. 80 : 10 M.ti.J. 106 : 3 ^.W. 631 = 34 I.O. 791 . 

qo P R 1907 • 13 M Ia J. 169 ; 36 M. 104 : 24 M. 1 P.O. *, 4 W.N, 198 , 6 0.0. J17 . 

1 ? ! 103 39 i 3 I 4 P O. : 33 I.C. 883-1 Pat. L.W. 309 ; 32 I.Q. 699-3 P 713 ; 

33^0 699 ■ 10 1.0. 651. The Oaloutta and Allahabad daoiaiODS give a rastnoUd 

mean^Lfto the eapreaeion and hold that the term appeal in 01. (3) 

whioh tUo partite to execution ®***‘®g 343-6 W.R. 60 ; 

^;Hf66?3ri^ 1.. ^73 1 6 

A. 14 ; 1936 O. 664 — 30 O.W.N. 364. 
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Ad ordet retarolog the appeal to be presented to tbe proper Ooart does not 
extead time tiodet Ol. (-Jy. 43 M. 635. 01- (3) appliee to a case when the appUoation 

is made for exaoution of the decree of the primary Ooart but the period of limitation 
sboold be oaloalated from tbe date of the final decree of the appellate Court. 16 I.O. 370. 

8arety.~A deoree on appeal extends the period against tbe surety of the judg* 
ment'debtor against tvhom the ex parte deoree was set aside. 44 B. 33* 

OLAUSB I8l— WHERE THERE H&B BEEN A REVIEW OR JODGMENT. 
LllflTATlON RUNS FROM THE DATE OF THE DECISION PASSED ON THE 
REVIEW.— 'Order refaelag review.-— When tbe review is, alter uotioe to the opposite 
party refused, the time is not extended, 98 I.O. 367 : 6 O. 39 ; 30 B. 56 ; 5 W.B. 45 ; 
44 I.O. 675»3 Pat. Ij.J. 119. Tbe ruoaing of limitation foe tbe purposes of execu- 
tion is DOC suspended by reason of peadeuoy of an appeal from an order rejeoting 
review. 1933 □. 388 ; 68 I.O. 737. 

No proper review.— When there is no proper review and the Court purports to 
alter the deoree in review, time is not extended. 34 M. 1 P.O. 

Partial review,— In ease of review time is exteuted against all tbe parties even 
though all were not parties to the prooeedings in review. 35 M. 670. It the review is 
granted in reepeot of only a part of the deoree or order time runs anew for the whole 
deoree or order. 36 M. 104. 

Revision from Review. —Tae date of rejection of review does not give a new 
starting point of limitation for exeoucton of the deores sought to be revised. 398 P.Ij. 
B. 1913—30 l.Q. 663 ; 36 M. 135. 01. (3) refers to review of deorees and orders of 

which exesution is sought. Ic does not reler to a review of an order passed in tbe 
oourse ol execution prooeedings, 1896 W.H. 163. 

OLAUBB (•)— WHERE A DEOREE HAS BEEN AHBNOBD. TlHB RUNS 
from the date of amendment. —T his clause was added in tbe Dimitation 
Aot, 1908, to put an end to tbe ooofiiot of deoieions on the meaning of tbe word “review.** 
Borne Oourie held that amend meot amounted to a review of judgment and others held 
that it did not. 94 M. 36 ; 35 O. 358 ; 4 A. 997 ; 33 O. 903 : 10 O.L-J. 467 : IS 1.0. 
140 ; 3 O.W.N. 319 ; 13 A. 134 ; 97 A. 676 ; 4 A.Ii.J. 469 ; 35 A. 386. 

Order of amendment. —Time runs afreeh from the date of tbe order of amend- 
ment and not irom the date of aocual amendment. 36 1.0. 533 — 3 Pat. Li.W* 
447. 

Order under section 153. — Aa amoadment under S. 163, O.P. Code, is governed 
by this olausfl. 33 I.O. 744. 

Amendment ultra vires. — H the amgadment is made after an application for 
execution is barred by time, the time is not extended. 33 I.O. 744 ; 34 M. 1 P.O. *, 73 
I. O. 461 — 5 D-Ij.J. 398. When tbe deoree is amended after its execution is barred 
by time, time runs afresh fcoro cbeordec of amendmeot, as it is imported from tbe 
literal meaning of the clause. 31 I.O. 616 ; 10 I.O. 683. 

Partial amendment.- Tims runs against all tbe parties, although all were not 
parties to the amendment pcoseedings. 35 M, 670 ; 36 M. 419. An amendment of a 

part of tbe deoree or order, starts afreah the time for the whole deoree or order, 36 
M. 104. An amendment in a rent deoree oonsiating merely of a oocreotion in the rate of 
tbe rent, the amount of tbe rent decreed remaining the same, does not give a fresh 
starting point of limitation. 3 P.Ej W. 436 — 39 I.C. 634. When a decree is Inoapable 
of execution until it is amended time runs from the date of amendmeot under Art. 181 
of tbe Limitation Aot. 17 A. 39 : 36 M. 780 ; 18 O.W.N. 366 ; 91 I.O. 616 ! 1903 W.N. 
60 ; 6 A.Ii.J. 403 ; 1908 W.N. 191 : 8 A. 619 i 39 I.O. 744. 
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BEVISION.— Ad appeal does not iaolnde teviBioo. An order paBeed on revision 
under 8. 116, O.P. Ooda, or 8. 26. Ftovinoial Bmall CauBs OoatU Aot, does not enlarge 
time under ol. (2). 36 M. 136 ; 81 F.L.B. 1909 ; 20 I.O. 663 ; 19 I.O. 88 ; 28 I.O. 

289. But it (be High Court allows the petition on tevieion the time starts ttom the 
order of the High Court as that is the only order oapable of execution at the time. 86 
M. 136 : 12 I.O. 38 : 16 B. 660 ; 44 I.O. 141»99 O.W.H. 158. 

CLAUSE (8) AND EXPLANATIONS 1 AND II.— The teqalsUos under this 
clause are : — 1. An applioation lor ex>outioD or to taka some Btep*in*aid of exaoutlon 
Of the decree or order muet be made. 9e The application must be io aooordanoe yyt 
law. 3. The applioation muat be either lot exeoution otto take some step- lu- aid of 
execution. 4. The application mnet have been made to the proper Court. 6a imi 
tatioD tune from the date tvhen the applioation is made to the Court and not torn 
the date when the Court disposes of the applioation. 13 0.L.J. 26=“9I.0 2l3 , 1 A. 680 
P.B ; 166 P.Ii.R. 1912 ; 30 O. 761 ; 93 W R. 989 ; 6 B. 29 ; 92 W. R. 646 ; 96 W.R. 

249 ; 13 I.C. 189 ; 10 O.D.J. 479 ; 29 A. 368 ; 99 B. 792 : 86 I. O. 939 ; I O.W.N. 

260 : 13 C.Ei.J. 26 ; 17 O.L.J 422 ; 39 M. 696 ; 3 L. 936 F.B.; 94 W.R. 927 ; 18 C. 

268 ; 18 I.O. 936 ; 11 Bom. H.C. 41 ; 31 I.O. 293 ; 6 W.R. 69 ; 1901 W.N. 49 ; 98 

I.O. 381 ; 11 Bom. L.R. 729 ; 6 W.R. 34 ; 8 M.L.T. 235 : 8 0. 6t P.O. 

AN APPLIOATION FOR BXEOUTION OR TO TAKE SOME STEP-IN-AID OF 
EXECUTION OF THE DEGREE MUST BE MADE,— The applioation *“ 

writing or it may be oral where the law does not require it to be in writing 19 B. 961 ; 
94 A. 368 ; 62 I.O. 666 : 16 B 405 : 9 W.N. 169 ; 92 B. 729 J 26 B. 639 ** ’ 

116 ; 3 A. 139 : 38 M. 696 ; 18 I.O. 996 (L.) ; 29 B. 340 ; 38 I.O- 640 ; 31 M. . 
93 I.O. 633-26 M.L.J. 433 : 18 P.L R. 1919-18 I.C. 986 ; 67 I.C. 899. ' 

cation may be regarded to be made when the order made in exsout on is o s 
nature tbat tbs Court would not have made it aroept upon an „ 

purpose. 19 B. 96 ; 19 1 O. 394 ; 22 B.122 ; 26 B.639F.B. ; 166 P.L.R. 1912 , ^0 * . . 

1913 ; 18 I O. 236 ; 19 I.O. 304 ; 52 I.O. 686-12 Bur. L.T. 113. The laot 
deoree-holder or hie legal adviser was present io Oourb when the order or ° . 

was passed and pressed the Court to issue the process does not amoun o an 
under this elduse. 3 O. 235 F.B.: 26 B. 639 F.B. : 14 0.0. i 2 M 1 i « Ml • 

17 W.R. 365 ; 3 I.O. 771 . 11 Bom. L.R. 729 : 7 I.C. 769: (1914) ‘1”"“ 

payment into Oon.t ol prooees fee ie not enffloient uoleee .t 

application or on applioation is presumed to be made. • ’ jgjQjgg.gQ, 

368 ; 23 O, 19G : 23 O. 374 : 22 B. 722 : 26 B. 639 P.B. = 1.0 

644 ; 9 O 730 ; l7 O.L.J. 422 ; 1901 W.N. 42 ; 11 L J 329 ; 31 B 

VfiQ • SO 215 P B • J3 M L.J. 93 ; 14 0.0. 194 J 14 W.R. 119 ; 10 M.L.J 329 , a* o. 

331 : 19 1 O 394 -i '6 Bom L.R. 206. See 18 I.C. 466 : 6 O. 804. Mere 

by the deoL-huldcr to oppose the iudgment-debtor's obieotion «« 

.ivB applioatione time rune from the last of euoh 

In the Bbsenoo olan applioation to make an order ^ Btep-io-aid of eie- 

order on the oriRinal applioation for execution dees not ^ t in 

cution. 167 P.R. 1919. When a deoree-holder. on an order by the P^ 

evidence, flUd a list of hie that the conduct of the 

Court tbat be was ready to prooeed with hia oeee, i evidence whioh he was 

deoree-holder implied an applioation to the oourt ^ etep-in-aid 

prepared to adduce and should he ^ “"'J 1° io06-2l O.W.N. 868. Even 

ol Locution. 92 O.W.N. 1027-44 1 0.604; 

when there is no ^ Je in e.eouM^^ is ol each a nature 

r6a7.bl“oonR“:u.d^Thre mad. R .xoap* cn an appUo.Roo .« tbat patpo,.. 12 
But. L.T. 113—69 I.O. 666. 
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APPLIOATIOM IH ACOOROAMCB VITH LAlBr.--Tbe applioatioD in aooocdanoe 
with law teqnired by art. 183 refera to the prooedate and form of the application and 
not with the validity or otherwise of the application on the merits. The deoision of 
the Conzts on the merits cannot afleot the application for the purposes of the question 
whether it is by itself in accordance with law, provided the requizements and the sub- 
stance of the 0. P. Gode or any other law relatiog to execution ate complied with. What 
the Oouzt has to see for the purposes of limitation is whether the application itself, 
whatever its merits on the evidence, is an application made in due oonformity with 
the reqnirements of the law relating to execution. 37 B. 49. The application must 
be in aoootdanoe with law relatiog to the execution ol deozees. 37 B. 43 ; 92 B. 83 ; 
90 O. 888 ; 11 O.B.J. 83 ; 1 N.L.R. 61 ; 13 A. 311 ; 126 P.L.R. 1908. 

The application need not be snooesifal. — An applioation that is struck on 
dismiaeed, disallowed, abandoned, or withdrawn may be in aooordance with law if it is 
otherwiee valid and in order. 34 B. 189. 13 Bom. L.R. 13; 11 B. 467 ; 34 0. 778 ; 

13 A. 343 ; 34 B. 68 ; 11 Bom. L.R. 1281 ; 16 M. 462 ; 24 W.R. 469 ; 23 P.R. 1906 ; 
10 B. 63 ; 26 W.R. 106 ; 16 O W.N. 171 ; 17 A. 106 P.O.J 37 B. 43 ; 8 M.Ii.T. 235 I 
3 B.L.R. 171 ; 16 A. 26 ; 2 M.L.J. 83. 

A tlmc-barred application.— An applioation that is time-barred is not m aoooc- 
danoe wUh Ittw. 8 O.L.R. 336 ; 92 B. 83 ; 6 O, 894 ; It Bom. L.R, 1381 ; 37 0. 210 ; 
27 B. 4 F.B.; 165 P.L.R. 1915* ; 5.0 B. 176 , 36 I.C. 110. But when the judgment- 
debtor ie eatopped from pleading the invalidity of the prior applioation, time may tun 
alteah from the dale of euoh applioation. 10 W.N. 23 ; 36 I.O. 110 ; 34 1,0, 966 ; 33 
M. 11. An applioation which does not ehow whether it is within time or not is defec- 
tive. 66 I.O. 64- 16 Q.Ij.B. 166. 

Sellef. — An applioation wbloh seeks relief which the Court has no power to grant 
is not valid, 12 A. 64 ; 97 A. 619 ; 4 A. 34 ; 125 P.Ij.R. 1908 5 13 C.W.N. 633 ; 13 
B. 237: 30 I.C. 707 ; 6 I.O. 480 ; 98 P.R 1901 ; 43 I.O. 697, confra in 36 l.C. 614 (M.), 
If the application asks lot relief granted by the decree, it is not invalid, il the Court 
thought fit to refuse the relief under the oiroumetanoes. 37 B. 42 ; 14 Bom. L.R. 861. 
The relief sought in the previous applioation need not be the same as m the subsequent 
application. 2 B. 294; 33 A. 279. An applioation askiog for a auperfiaoue 
relief as well ie not invalid. 10 W.N. 245. An application which omiie to 
^etate the mode io which .the aaaiatanoo of Court is required le not m 

aooordauoe with law as ao application Ice exaoutioo. 9 C P.L R. 15 ; 28 

P.R. 1833. But it may serve as a step-in-aid if it asks for lec-ue of notice to 
the iudgm.ot-debtor or if it asks lot bringing the representative ol the deoeased judg- 
ment debtor on the record. 36 I.G. 614 ; 6 B. 246; 19 B. 261; aSP.R. 1833 An 
application for execution by re-artest of the judgment-debtor who can oe re arrested 
according to law la in accordance with law and eaves limitation. 26 B. 962 ; 33 A. 
279 An application to have the judgment debtor arrested in exsoation ol a decree 
which was in oootraveotion ol tbe terms cf 8. 58. O.P. Code, ia not au applioation in 
aoQOcdaooo with law* 1'^ A* 64s 

Boaa tides ot the appilcanl.— Tbe applioatiOD to be io aaoocdaDoe with law 
need not be bona fides to obtain the fruit of tbe decree. 23 P.R. 1883 ; 23 W.R- 327 i 
22 W.R. 164 i 5l2 P.B. ; 10 W.R. 77 ; 11 W.N. 148 1 6 W.R. 37 ; 8 O. 61 P.C. ■ 22 

W.R. 484 ; 3 O. 618 ; 14 W.R. 21 P.O.J 10 W.R. 76 P .0. ; 31 W.R. 97 P.O.; 21 W.R. 

909 ; 3 Ind. Jur. 208 ; 2 M. 1 ; 3 W.R. 2 ; 2 A. 792 P.C. ; 9 W.R- 443 : 7 B. 469 ; 11 

Bom. L.R. 116 ; 41 P R. 1884 : 7 B. 469 ; 26 M. 780 ; 3 O. 235 F.B. ; 5 M. 141 ; 65 

P.R. 1897 F.B. .u . - 

Provleions of O. 21. r. 11. O P. Code.— An application for execution that is 

defective and doea not comply with the provisions ol O. 21, rr- 11-11, O.P. Code, ia not 
in aoootdanoe with law. O. 21. r. 17 i2). When a Court rejeote an applioation under 
O. 21, r, 17, O.P. Code, tbe applioation ie not in aoootdanoe with law. 37 I.O. 916»- 
21 O.W.N. 836 ; 44 I.C. 220. 

62 



490 


THB ItAW or EXBOUTION OF DBORBBS 


[oh. XT 


Ooits.'^Failura to state the amount of costs coder eab-heading (h) bl O. 31, i* 11 
is not a sertocs defect and the avplioatioc for ezeoction is in aoootdanoe with law and 
sQffioient to save limitation. 47 1.0. 993 ""6 Pat. Xi.W. 906, 

Amount of the decree acd costa. — An ezsoution applioatioo which does not con* 
tain paetioulars as to the amount of the dooree and oosts awaeded ia not in aooordanoe 
with law and is not a 8tep-in*aid of ezaoution. 66 I.O. 120 ; 33 0. 917 ; 18 O.L.J. 638. 

Interest.^An applioatioo omitting to state the interest dne is defeotive. (1911) 3 
M.W.N. 181. 


Inventory of property. — An applloation without tD7entor7 of properly 
or without desoripiioo of property required by law is defeotize. 10 W.H. 3J ; 19 
W.N. 3; 1899 W N- 114; 37 A. 697 J 16 A. 84 P B- ; A.W.N. (1893» 79 {contra 
held in 37 B. 79 ; 34 I.O. 966 (Ij.) ; S3 M, 10). Omission to attaob an inventory 
etill makes it in aooordanoe with law. Omission to vatify the ioventorj is a mere 
irregularity and doee not vitiate the application. 98 A. 944. 

Application without copy of the decree. ~-An applioation put io without a 
copy of the deoree as required by the rules of the Oourt is valid, even though it is 
diatnist'^d on that ground to save limitation. 98 M. 667 i 31 B. 169 ; 37 B. 49 | 39 
B. 14 P.B. ; 11 M. 336 ; 11 O.Ii.J. 348 i 40 A. 39. 

Non-certification of payment. — An applioation whiob omits to mention an an* 
oertified payment towards the decree oat of Court, ie notwithstandiog an applioation 
in acoordanoe with law. 10 L.W. 66<«61 I.O. 114. 

Date of the decree.— A mistake io entering the date of the deocse In an appIioa» 
tioD for ezeoution is not a material defeot eo as to vitiate prooesdiogs- 4 Pat. D.J. 318 

= 46 1.0,345. Non-complianoe with certain formalities of tbe praBentstion of a cer- 
tain ezeoution petition, altbougb they may disable the petitioner from eucoeBefolly 
oartyiog on ezeoution through the agonoy of such an application, would none the mb 
make ibo appticfitioo preeented by, him an application in aooordaooe with law. for t e 
putpocies of limitation. 16 M.Ii.T. 337™ 33 I.O. 99. 

Concillator’e copUfioate.— An applioation lor txaoutioo without the oonclliotor’a 
certificate required by 8. 47 of the Deooau Agrioulturiate* Relief Aot is m aocordance 

with law. 17 Bom. li.R. 303 = 98 I.O. 493. 

Description of property.-Ao application lor attaohment defeolivaon account of 
absence of deeoription of property le not in aooordanoe with law, and a eubeequent 
application made alter more than 3 years from the date of the deoree la time barred. 

11 I.O. 77. 

Attachment of a stranger’a property.— An applioation to attach property which 
ie bona fids believed to belong to the judgment-debtor ia in aoootdanoe with law. 6 

P.R. 1836. 

Date of disposal of application. — Where there had been two prior applloations 
for ezeoution but the date of disposal ol firat alone waa stated but not that of the 

BBoond and the number of the ezaoution oaeo was stated with regard to both the 
applioations. euob an lomiseion to state thj date of disposal of the second application 

^616 oofc A do(6Qk» 71 I*0« 10B4# 

An application under O. 31, r. 18 (1) though deleotiva saves limitation. 
1933 P. 697. 


Amended application.— An ezeoution 
immaterial respeota and is retueoed for 
the time flzed, saves limitation under ol 
36 I. O. 976 ; 17 M. 67 : 14 O.W.N. 461 — 


application whioh ie defective in acme 
amendment, but ie not amended within 
.6, 6 M. 360; 13 B. 937 ; 16 M 149 

6 1.0. 679; 37 I. 0.811; 89 1.0. 816;^ 
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(1915) M. W. N. 866 ; 39 I. O. 16 ; 36 I. O. 413 : 38 M. L. J. 494 J 39 I.C. 479 J 36 O. 
494 F.B.; 13 W.N. 114 ; 33 A. 163 5 11 W.N. 164 ; 19 C.Ii.B. 379 S 1 I.O. 340«6 N. 
li.R. 8 I 40 P.B. 1898; 37 B. 43 , 33 P.R. 1883 ; 3 B.L.B. 171 : 18 W.R. 364 ; 4 0.0. 
333 ; 13 B. 427 ; 37 O. 399 i see 116 P.R, 1907 and 34 I.O. 955 ; 31 M. 68 ; 16 M.li.T. 
337 : 3 O Ii.J. 44 : 14 M.D.T. 630 ; A.W.N. (1893) 114 ; 32 I.G. 691 ; 74 I.O. 174 = 

4 Pat.L.T. 613. When an applioabion tor exeoubion ia zetnened for wank of naoeaaary 
oettifioatB under O. 91, r. 14 %o be aopplied, it eevae limitation although the application 
is not refiled. 14 O. W.N. 481. If the application ie nob in aooordaaoe with law the deoree- 
holdet oannot outa the defect by patting in an amended appUaation after limitation 
baa expired. 4 A. 73; (1911) 2 M.W.N. 181; 116 P.R. 1907. If the application ia not In 
aooordanoe with law and the applioation after return foe amoudment ia not pteeeoted 
within the time fixed, the applioetion ia not in acoordanoe with law. 33 0. 917; 116 F. R. 
1907 ; 18 C.Ii.J. 638 ; 36 M. 101 ; (1911) 9 M.W.N. 181 ; 37 C. 399 ; l3 M.L.J. 244 ; 
28 M.L.J. 494 = 99 I.O. 16 ; 36 I.O. 413 ; 31 M.L.J. 661 ; 40 M. 949 : 97 I.O. 811, 
An applioalioD for exeoutioc of a decree rejected by a Ooutt under O. 31, r. 17 aa not 
being in acoordanoe with law will not operate to eave limitation. QI O.W.N 035 = 87 
I.O. 916. An execution applioation wbioh is presented but returned lot amendment 
and not ra-preaented within Che time limited ie euffioieut to save limitation in so fat aa 
the Bubaequent applioation ia oonoerned. 32 1,0. 691 = (1916) M.W.N. 865. 

Oondltlona In the decree,— 4n applioation by the deoree-hoHac without fulfilling 
the oonaitiong precedent directed by the decree ia neverthelaas in aooordanoe with law, 
aa it ie open to the Ooart to order exeoutioo oonditional on previona oomplianoe with 
the terms of the deotoe ; even if the Ooart dismissea the application on thia ground it 
ia in acoordanoe with law. 34 B. 189; 31 M. 77 ; 30 M. 38; 8 A.Ii.J. 1161. tn 
application for withdrawal of the money without fulfilling the oonditiona imposed by 
the deoree ie not an applioation in acoordanoe with law. 12 A, 64; 3 A.L.J. 376 , 

8 A.D.J. 1161 — 19 1.0. 734. 

Application on Improper paper.— An applioation written on improper paper is 
neverthelees in aooordanoe with law. 3 B.iCi.R. 171. 

Improper stamp.— An applioattoo though ineuflSolently etamped ie valid to aave 
limitation. 6 M. 181; 11 1.0. 73. Non-payment of tha Oouct Ioas payable on the 
interest aociued due from the data of the suit to the data of the deoree (if any leviable) 
oannot invalidate an application foe exeoutlon properly stamped and oontaining the 
particulars requited by the provisions of O. 31. rt. 11 to 14, O.P. Oode. 3 P. 809 = 
74 I.O. 174. 

Application against loeolvent,— It the applioaticn U not oompetent by reason 
of iDBolveooy, it ia not in aooordanoe with law, 98 A. 387 ; 30 O. 407. 

Person applying for execution. — An applioation for exeoution of the deoree under 
attaobmeot ie valid whether it ia made by the deores-holder of the attaohod deoreo or 
by tbo attaohiog oteditor. 93 M. L. J. 146=13 I. O. 179 ; 94 O. 778 ; 13 M.D.J 10. 

But Bee 31 M. L. J. 577 ; 36 M. 613. An applioation by a person not entitled 

to apply ie not in aooordanoe with law. 34 W, R. 10 : 7 B. 563 : 32 B. 998 ; 

7 A. 898 : 11 Bom. Ii. R. 1281 ; 13 O. W. N. 633 ; 33 A. 465 ; 37 B. 43 ; 

37 O. 399 ; 13 Bom. L. R- 32 ; 18 ;I. O. 97 ; 3 S.Ii-R. 171 ; 13 I. O 78 ; 16 10. 

807. An applioation by a person ex-facie entitled to execute It ie in aooordanoe with 
law and eaves limitation. 43 M. 434. An applioation by the jadgmeot-debtor is not 
euch an applioation to eave limitation. 13 A. 404. An application by the deoreo- 
bolder who bad previously asaigoed the deoree saves limitation in favour of the 
assignee. 16 0.0. 70 ; 16 O.W-N. 71 ; 18 I.O. 97. 

Benamldar. — An applioation by the banamidar of the deoreo-holdec is not one 
in aoooidanoe with law. 9 C. 633 ; 18 0.^7.N. 184 ; 16 C. 355 ; 36 1.0. 666 ; (,contT<B~ 
held in 37 A. 414). 
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TrABflfePQO.'~Wbea ibe decree is traosferred really or nominally and the 
oeteneible feraaeferee applies for ezeoation with the Oonct’e permiasion tfae appli* 
oation is in aooordanoe with law. 30 Ot 388 ; 11 C. Zj» 3t 83 J 14 BaEj.B. 436 . 
34 W, R. 10 ; 19 W. R. 266; 4 B. Ij. R. 40 : 6 M. L. J. 31. Even when the 
aseignment in writing is prodaoed later on in the execntion prooeedings it is in 
aooordanoe with law. 9 I.O, 349—13 Bom. Ij.R. 32. Where some of the deotee-holdere 
in a salt assigned the decree in favonz of one of them and the others having 
refused to join the assignee, he applied for execntion making them defendants, the 
application wae one in aooordanoe with law. 6 1*0. 190. When the. application to 
execute the decree by the asBigDe6:of a decree was diemieeed on the groond that leave 
waa not obtained for the assignment, a fteeh application wae barred as the prior appli- 
cation was not ebowo to have been made by a person entitled to make it. 39 I.O. 
960 — 6 Ij.W. 19. An application by a transferee of the deoree. praying to be recognised 
as a traneferee and on being so recognised he will apply lot ezeoution Is suflBoient to 
save limitation. 31 M. 834 ; 6 O.Ii.R. ; 363 ; 13 A. 89; 30 M. 641 ; 39 A. SOI J 
10 W.N. 346 : 6 P.Ii.R, 1910 ; 18 M.L.J. 94 ; 31. In 161 P.R. 1882 it was 

held that euoh an application for substitutloo waa governed by Art, 181. DlBmiaaal of 
an application for execution of a decree by an oral aeeignee cannot have the efieot of 
extending time even if the assignment ia obtained in writing after the expiry of time 
10 M.D.T. 633—13 1.0.78: 16 I.O. 807 ; 9 I.O. 349. 

Reppesentatiwe of the deceased decree-holder.— An application by the represen- 
tative of the deceased deoree holdet is in aooordanoe with law Mkhough the 
repreaentative ie not formally brought on the rcoord. 6 Ind. Jur. 411 ; 31 M. 77 ; 20 O. 
766: 13 M.Ii.J. 666 (contra in 11 O. 227). An appHoation for execution by the 

widow of a deceased deocea-holder will not enure lor the benefit of the adopted aon 
when (be widow disputes the adoption. The widow cannot 

tative of the adopted eon to the prejodioe of the judgment-debtor. 37 I.O. 760 4 L. 


W. 291. 

Uppllc.lon by a pleadet.-An 0!^ 

not montion the name oi the vakil ce ie not dated. 36 M. 197 . - ° 

L. R. 1391. When there ie already on the file a vakalatoama m 
under which be filed an applioatien (or exeoution, a 

euoh a power ia in aeoordauce with law. 13 I.O. = Jf*' 

application by a pleader alter hie olienfa death ia not vahd 7 A 661 “ “"'J. 

oation by a pleader of two deeree heldera one or 7“’” "“ le Tleleo- 

tion ia valid i( it wae made thtouRh ignoranoo ol the death. 13 O.L.R. . d ( ^ 

tiv^ power o( attorney il not obiroted to, eervea to aave I.mitat.on. 10 P.R. 1883 . 

118 P.R. 1918 ; 37 O. 399. 

Ahsenoe 07 -hoe...on certlfioeke.-Ah.ne^ o^ a^eoe^^^^ « 

rsTfiTp-B. isos : 37 I89“ : 8 M.r..d. 336 1 9 I.O. 900 1 13 Bom. L.R. 33 1 

13 i.C. 78 ; 16 I.O. 807. 

ibaenoe of probato.-An applioation by executor who hea not taken out probate 
is valid. 9 O.L.J. 383; 13 O.W.N. 30. 

APP, .oation against the rt^^r'd.Th^rp.ioe^onl^r 

reproaeotative ot the judgmant d ^ ^ ^ ^ ^ ja.Ii.J. 

exeoution ia not in aooordanoe wi • • • ^ ^ 

340 5 13 M.L.J. 37. daLaeed iudgment-debtoc eaves limitation if it was 

execution application the _-_||oation for execution againat two jadgmont- 

made owing to a bona fide > limitation against the living judg- 

rraebtoMn-re rera. rrernl^^rorths deesased.indgment.dehtor. I933.R. 113- 
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66 I.O. 176. Ad appHoation against a wrong representative of the deceased jadgment- 
debtor does not save limitation. 32 A. 404- An applioation againet oertam persons as 
legal representatives of a deceased judgment-debtor is In accordance with law, tlwn^ 
it tame out subsequently that none of such persona is the legal reptesentative. A.W.N. 
(1892) 241. An applioation against the judgment-debtor whose whereabouts are 

unknown Is still an applioation in aooordanoe with law. 36 A. 482. 

KIdof jodgmont-debtoc.— Where in an applioation lot exeoution of a decree 
against several persons one of whom was a minor and whose guardian was another 
defendant, the guardian and the minor were not represented as suoh the application 
was held to be in accordance with law. 43 1.0, 519. An applioation lor execution 
made againet a minor jadgment-debtor represented by hie mother, without any appli- 
cation to the Court for an order appointing the other guardian ad lUem of the 
minor is in aooordanoe with law and operated to save limitation. 4 Pat. D.J. 36 — 48 

1,0. 416. 

luBOlvent judgment-debtop.— An application for execution taken out against a 
discharged insolvent judgment-debtor ie not one in aooordanoe with law and as such is 
not a etep.in-aid of execution. 26 Bom. I*.R. 1237. 

Sabieqaent delanit In a valid application.— A valid applioation in aooordanoe 
with law oaonot be invalidated by any eubsequent aot of default of the decree-holder, 
anob as the non-payment of the prooeas lee. 66 I.O. 231-31 389. 

Pretumpilon with regard to foreign decrees.— Where a deoree is transferred 
from a foreign Court to a British Indian Oouct for execution, all ptooeedings taken in 
the Court which passes the deoree must be regarded as having been taken lo a proper 
Oourt within art. 182 (5). 46 B. 463. 

Applioation to execute part of the decree. — An applioation to execute a part 
of the decree is dafeoGive and oannot keep alive the deoree. 1 A. 231 ; 3 M. 79 ; 4 A. 72, 
Bee 7 A. 292 (a ease in wbiob no objeotion was taken). 6 A. 27. (contra in 16 W.R. 
449 ; 16 W.R. 29 ; 16 W.R. 267 ; 26 W.R. 70 where it ie htld that if it is made 
bona nies under a miaappcehenBioo of law it saves limitation). An applioation for 
execution of a part of an iadivisible deoree savee limitation as regards the whole of it. 
26 0. 888 ; 8 O.W.tl, 96 ; 8 W.R. 274 ; 11 O.Ej.J. 83 : 18 O. 615 ; 16 B. 246 ; 36 M. 
104. When a deoree for arrears of tent was passed apeoifying the sums due in respect 
of eaoh of three tenanoies. an applioation for execution of one of the parts did not save 
limitation againet the others, 36 1.0. 399 — 22 C.W.N. 192. 

Mention of oroos-dccreeB.— Omiasioo to mention the existence of oross-deorees 
may be a material delect, 71 I.O 1064. 

3 STEPS IN'AID OF BXBCDTION. — It is not what the deotae-holdor does that 
is to be a step in-aid. but what he asks the Oouct to do and the date from wbiob the 
period of limitation atarts is tba date on which he asks for that step to be taken. 66 
I.O. 691 — 18 N.Ej R. 623. Time to tao Icoao the date of pceaeotatioa of an 

applioation to take a sbep-in-aid of exeoutioo. and noG from the date when the Oonrt 
actually takes the step, 13 A.Li.J. 306 ; 26 l.G. 381. 

Application for sale — An applioation to sell property already attaohed is a step- 
in aid. 17 O. 63 ; 23 O- 156 ; 15 B. 405 ; 106 P.R. 1894 ; 37 M. 231 ; 9 O. 446 ; 156 
P.Ili.R. 1912 ; 38 I.O. 152. (contra in 7 C.Xj.R. 424), An application to sell property 
aubjeot to a mortgage is a atep-in aid. 16 O. 363. An application to oootinue a sale is 
a etep-in aid. 16 M.D.T. 103-25 I.O. 58 ; 30 O. 761 ; 66 I.O. 116. When an execution 
sale 18 adjourned, an applioation to Sx another date for sale or for issue of sale 
proclamation is a step-in-aid. 3 A. 139 ; 2 W.N. 169. When an exeoution sale is set 
aside, a fresh applioation for sale is a step-in-aid. 2 Pati £/.J. 116. 
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The order ia vhicb propectlee to be eoldt — Dsoree-holdaE's oppoeitioo to ihe 
sole of 6he pcopae&y of chs jalgmjat-Jdbtoc ia ea oE3ec diSeeaat from that in whiob it 
haa already been dtreoCed to be sold is not a Btap-ia*ald> 30 0* 76Lt It the deozee> 
• holder aonsants ooly ia part and iasiate that a portion of the peopotty attached should 
be sold it is a atdp'in-aid. 7 M. 306i 

An applloatloo to ieaiie a sale proolamakiOD under O. 31, r. 66 is a atep^in- 
aid. 10 O. afil F.B. ; 38 M. 399 ; 9 I.G. 634 I 3 O.Ij. 7. 340 ; 3 A. 139 ; 3 0. 941 F.B.. 
3 W.N. 169, Aa applioatioo for issue of a fresh proolamation of sale ia a etep-io-aid. 
9 I.C. 634. An oral applioation under O. 31, r« 66 by the deoree'boldor’s pleader to 
have a date fixed for the settlement of the terms of the proolamation under O, 21, 
e. 66 is a step-iu^aid of exeoutioo. 9 Pat. L.J, 5 b38 I.C. 640. 

An applioation for leave to bid is a atep-in aid. 13 A. 311 ; 33 A. 379 ; 31 B. 
931 : 6 0.0. 161 {Gorttra in 9 0. 730 ; 33 C. 690 ; 83 P.B. 1684 I 34 Q.D-J. 463a37 

1,0, 738. It is not a step ia-aid). But aooordtng to Che latter ruiioge of the Oaloocta and 
Punjab High Courts also if the applioation in isos aids ezeoution it may be a step-in* 
aid. 30 C. 761 ; lO O.W.N. 309 ; 13 G.W.tT. 631. An applioation for petmissiou to bid 
at au ezeoution sale in ezeoution of bis decree when made after the auotioo sale has 
been postponed on aooount of no patobaser having oome torv7ard ia a step’in-aid; 60 

F. B. 1919. 

An application to oonfirm an ezeoution sale is not a step-in-aid whoBver 
might be toe pucobaier. 9 0.W.H. 193; 31 U. 1011 ; 11 O.L.J. 356; 13 0.441; 10 

O.L.B. 330 ; 13 W.B. 316 ; 13 W.B. .33 ; 9 W.B. lOO ; 73 1.0. 938^1 Fat. L.B. 6. 

An application to set off purohase money by the deocee-bolder instead of 
payiDg into Court ie not a etep-iu-aid. 93 O. 196 {aontra held in 8 0.0. l61 . 83 1.0. 
667). 

Application for atiaohment.-*— An applioation to attaoh property is a step-in-aid. 
106 P.B. 1883. An applioation to oontinne attaobmeot is not a etsp-in-aid. 20 

G. 266. 4a applioation for attaobmeot of moveables under 0< 31, r. 43 is a stop in aid. 
11926» M W.N. 691, When, an ezeontion petition being put in. notioe was ordered 
and in tne abssnoo of tbe judgmeat-debtor on the djy fixed the Court passed an order 
diceoting attaohmeut, this does not amount to a step-io-aid. 45 M-L.J. 6B0^»(1933) 
M.W.N. 660. 

Lilt of the attached property. — An applioation for a list of the attached pro- 
perty ie not a step-in-aid. 91 M. 400. 

Delivery of poeaeseloa. — an applioation for poaseesioo of purobased property by 
the deofse-holdot parabaeecienotaetapin-aid. 31A.83F.B.; 691.0. 038“ 1993 P . 
310 1 confra held in 18 F.B- 1904 ; 24 M. 186; 4 C W.N. 681 ; 9 O.L.J. 67: 14 

G.W-N. 433 • 1 I.O, 480 : 33 I.O. 667. Au application oy the cieotee holder to be put io 
pOBBQsaion of tbe pcopeccy purchased in ezeoution is a step-in-aid. 36 B. 463 ; 18 0.0. 
859“33 I.O. 667 ; 49 A. 479 ; 37 0. 709. 

Depositing poundage feea. — An applioation by tbe deoree-holder puccbaser deposit- 
ing poundage (oee is not a s.up-in-atd. 33 O. 837 : 33 O. 196. 

An apploatlon for payment of eale proceeds depoaitei io Court is a step-io-aid. 
2 M. 174 : 6 A 366 1 33 B. 340 ; 3 ^.L.J 3J6 ; 44 M. 453 ; 17 M. 165 ; 3 W N. 
184 : 19 B. 361 ; 33 I 0 567 (O.) ; 13 A. 399 F.B. : 11 O.P.L.R 161. But if the 
money is not realised it ia not t* escp-iu.aid, 23 bl. 449. Aoaocding to the Oalontta 
and Punjab rulings suob an applioation is not a step in-ald. 33 0. 196 ; 10 O. 649 : 

8 0.89; 1X 0. 337 ; 109 P.B. 1908 P.B.; 37 P.B. 1889:88 P.B. 1884 ; 107 P.B- 

1881 ; S O.L.J. 96 ; 190 P.B. 1882 ; lO O.W.N, 98 ; 39 I.O. 709 (0.) ; 3 O. 233 F.B. : 
166 P.L.B. 1919 ; 30 I.O. 81 (3.). An applioation for payment of realised money 
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wbioh ia oofc vealiadd in exeontioD ie a Btep-in>atd. 10 0*W.N, 364 ; 34 M. 188, An 
applioadoo for payment out of money deposited in Ooutt as a ooodi aon (oc setting aside 
an ex parte deoree is a Btep'in*aid. 36 M.Ii.Ji 67S»48 I.O. 336* 

Payment of money nnder a pre*empt1on deopee ie a etep-ia*ald of exeoutioni 
33 0.0. 89»63 I.O. 166 ; 33 O.W.N. 936-64 I.O. 839. 

Rateable dlatrlbatlon off aaaeta. — An appJioation for rateable distribution of 
assets under 8. 73. O. P. Ooie, ia a etep-io-aid. 8 O.W.N. 383 : 17 0.0. 69 ; 1 I.O. 
430 ; 10 C W.N. 38. 

Oertlflcatlon of payment.— 'An applioatioo by the deoree*holder to aertily pay* 
ment or adjustment in p«rt eatisfaotioa of the deoree is a step-in-aid provided the 
same is aotually made. 33 A. 357 ; 34 P.ti B. 1906 ; 36 A. 19 : 13 A. 399 F.B. ; 9 A. 
9; 13 0.608; 30 O. 696 ; 10 O.L.J. 467 ; 8 W.N. 33 ; 16 Bom. Ij.R. 930 — 38 B. 47 ; 

1 O Li J. 96 ; 34 I.O. 635-30 O.W.N. 616 ; 6 I.O. 43 ; 33 A. 639 ; A. W.N. (1888) 23. 
An oral applioation by the deotee'bolder to record a payment made to him out of Oourt 
ie a step-in-aid. 67 I.O. 899« 1933 N. 11. An application by the deoree- holder to 
certify an adjustment made out nf Oourt is a 8tep-in>aid. 36 A. 19 ; 6 I.O. 43 ; 8 
A.Ii.J. 487 ; 33 A. 639. 

GertlOoatlon under 8. 11, 0. P. Oode. — An application to certify the result 
under 8. 41. O. P. Oode. by the deoree holder is a step-in-aid. 6 M. 81. 

Guardlanehlp of the mlooP —Au applioation for execution in v9hioh owing to a 
bona fide mistake the minor judgmeut debtor was desotibed under the guardianship 
ot a dead person, oonstituted a step-in-aid of ezeoution. 72 I.O. 1003 — 4 Pat. Li T. 64 1 
17 M. 76 : 36 O. 1047. 

Brlofflng legal representative on the record. — An application to substitute a 
legal represeotalive of I be dr ceased deoree- holder or judgment-debtor on the record Is a 
Btep-in aid. 30 M. 641 ; 34 O. 778 ; 14 M.L.T. 630 ; 3 O.Cj.J. 644 ; 6 P.D R. 1910 ; 
13 O.W.N. SO ; 17 M.D.J 495. Au application to bring on record the legal repra'jenta- 
tive of a deoeaeed judgment- debtor and for issue ot notice under O. 31, r. 33 is a 
step-in-aid even tbougc it did not state the date of prior applioatioo, the amount ot 
coats or the way in wbioh the Oourt’ s aselstanoe w«o required. 65 1 .0. 671 — 36 C.D. J. 
63 ; or even though the deoree- holder asked lot relief to which he was not entitled. 26 
M.D.J. 83 — 31 1 0. 782 ; 30 M. 641 ; 31 M. 68 ; 27 A. 619 5 17 M.D.J. 476. An 
applioation by the legal representative ot the deoree-holder to be brought on the reooid 
is a etep-in-aid. 9 0.0. 281 ; 17 M.D.J. 476- 

Application for saccesslon oertlficata. ~Aa applioation lor suooession certificate 
by the repreaentatjve ot the deceased deoree- holder is not a step-in-aid. 37 B, 669. 

Application for copy of the deoree. — An applioation for obtaining a copy of the 
deoree foe filing it with tho execution applioatioo is not a etop-in-sid. 11 M. 336 ; 11 
O 327 ; 60 I.O. 117 —99 M.D.J. 672. 

Application for extracts from Oollector’a register. — An appilca'.ion to the 
Oolleotor for extraots Itom Colleotoc’a register required .o be filed uodoc O, 91, r. 14, 
ie a etep-in-aid. 14 O.W N. 481 ; 6 M. 141 ; 14 Bom. D.R. 1204. 

Amendment of the decree. — An applioatioo to amend the decree ot bring it into 
oonlntmity with the judgment is not a step in-aid of execution. 25 C. 259 ; 13 A, 
194 ; 20 A. 304 *, 27 A- 676 ; 2 O.W.N. 219 ; 17 A 39 ; 4 A.D.J. 469 ; 1907 W.N. 
169 ; 8 M.D.J. 434. 

Application re presented after amendment. — Where an ezeoution application is 
returned tor amendment, and sabaequently re-presented with the neoeaeary amend* 
ments efieoted the starting point for the purpose of computing limitation for a 
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Bubeeqaeiit applioafeion foe exeoation ie the date of preseotatioD of Ihe ocigiaal applioa 
tioQ and not the date on which it was prceented after amendment ander O, 91. c, 17i 
0. P. Code. 69 10. 766-10 Ii.W. 332. 

Tranefer and re*oaIl of the decree. *— An application for transfer of the deoree to 
another Oourt for exeontion is a etep*in*aid. 90 Mi 637 > 9 O.W.N, 416 « 55 F.B« 
1904 : 33 O. 375 *, 3 A. 384 j 3 A. 636 ; 35 A. 389 ; 61 P.R. 1876 ; 6 O. 613 ; 90 0 • 
99 ; 13 A.Ii.J. 1006 ; 33 I.O. 633 ; 97 P.Ij.B. 1905 : 9 I.O. 946 ; 39 I.O. 1006 ; 
1 A. 636 ; 19 I.C. 664-11 A.Ii.J. 693 ; 18 I.O. 97 = 16 0.0. 70; 16 O. 744 ; 93 
O, 931. An application to transfer to another Conxt a deoree for execution thongh not 
accompanied by a certified copy of the deoree and though the deoree is not transfoEred» 
16 a step-in-aid of exeoation. 43 I.C. lOO-ll Bat. Zt.T. 116. An application for 
transfer of the deoree (already transferred) to the Oourt that passed the deoree is not a 
etep-in.aid. 34 Bom. UR. 798 = 68 I.O. 606. When after an application for the 
transmission of a deoree and order thereon the decree-holder who has not filed the 
necessary copies under O. 91, r. 6 filed them into Court and orally applied again for the 
transmiasioo of the deoree, the latter was not a step-in-aid. 68 I.O. 636 = 13 L.W. 9 ; 
An application to transfer the deoree to a foreign Court foe execution is not a step-in- 
aid. 107 P.R. 1881 ; 40 M. 1069 P.B. An appHoation to a Court in a Native state 
to transmit the decree to a British Indian Court foe exsoution is a step-in-aid. 69 
I.O» 933=1923 M, 72. A subsequent application after transfer order, bringing in 
the stamp for transmission of the record is a step-in-aid. 7 M. 307. An application 
for a osrtifi'jate of transtec for execution to another Oonrt ia a etep-in-aid. 68 I.O. 333 
= 3 Pat. D T. 998. An application to transfer a deoree for execution is a step-in-aid of 
execution if it is in aooordanoe with law. 3 Pat. Ej.T. 499 = 67 I.O. 636. An applioa- 
tion by the deoree bolder to a Court exsouting a transferred deoree to return the 
deoree to the Court that passed it ie a etep-in-aid. 6 M, 81 « But sss 99 O. 897. But 
an application to return the deoree to him ie not a step-in-aid. 11 O. 297 ; 93 B. 311 ; 
19 C. 441 : 32 0. 833 ; 3 C.Ij.J. 94. An application to the Oourt to re-call the case 
sent to another Oourt for execution is a step-in-aid. 33 T.L.R. 83. When a deoree ie 
transferred to another Court an application to the Court that passed the deoree ie not 
a etep-in-aid. 39 M, 640 ; 1923 P. 384=74 I.O. 640. 


Salt under O. 21, r, 68. — a auit by the deoree-holder to establish bis judgment- 
debtor's right under O. 91. r. 63 is not a step-in-aid. 17 O. 967- A plaint in a suit by 
the deoree-holder for a deoUration that the transfer of the property to another person 
by the judgment-debtor ia frauduUnt. against the judgment-debtor and the transferee 
in the Court which passed the decree and was bound to execute it, ia a step-in-aid, 9 
O.D.R. 444 ; 4 U P.L.B. (O.) 97 ; 93 A. 358 ; 96 B. 639 ; 90 A. 179 ; 36 B. 463 ; 39 
M. 426 ; 19 A.Ij.J. 905 ; 96 O.C. 71=69 I.O. 660, A plaint in a suit by the decree- 
holder under B. 69, T.P. Act. to set aside a deed of settlement by the judgment-debtor 
does not operate as a step. in-aid. especially when the properties sought to be attached 
are different from those which formed the subject-matter of the suit. 46 M. 466. 

Amendment of application,— Re-submission of an application amended by order 
of the Court ia not a step-in-aid. 6 M.L.T. 394. If a decree-holder files a defective 
application and is ordered to amend it. he gains profit by the amendment, on the ground 
that it is a step-in- »id of execution. 167 P.R* 1919. 


Application for execution.— An application that a previous appheation for 
execution may he disposed off along with an application for execution made m 
case ie not a etep-in-aid. 96 W.R. 94. An application lor exeoation for payment of an 
inatalmant is a etep-in-aid of execution in respect of all the instalmonta ‘**0“ ^ 

R 719 An aoDlioation by a deoree-holder made in aooordanoe with law under O.ai, 
®'l9 i'e an applCion to take some step-in-ald of execution. 33 A. 699 ; 19 A. 399. 
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Leave to execute. — An spplioatioo (or leave to execute is not a etep*in-aid. 
10 O.L.J. 479. 

Application foe leave to appeal. — An application foz leave Co appeal Co the 
Feivy Oounoil is not a Btep-iD*aid< 94 M. 1 P.O. 

Application for execution of an order In execution. — An application foe 
execution of an ozdec foe oaeta in execution prooeedinga doee not extend the time foe 
exeootioo of the decree iteelf, 34 M. 673. 

Notice. — An application to ieeue notice or eubatitoted aervice of notioe. to the 
judgment'debtor when required ie a etep>in*aid. 19 A.IIj.J. 785. 

Appointment of a commlBBion.— An application that a oommiaaion might be 
iaaned to examine the books ol a third party ia not a atep-in>aid, 88 P.R. 1864. 

Reatoratlon of execution prooeedinga.— An applioation to reetore the struck ofi 
execution prooeediugs ia a atep*iD*aid. 37 O. 386 : 9 W.R. 390* 

Appointment of a receiver.— An application to appoint a receiver ia a Biep^iu- 
aid. 19 M Ii.7. 39 ; 6 I.G. 768. 

Asking for Sheriff’ a Report. — An applloaticm asking that the eherifi should report 
why the service of attachment has nob been efleoted is a Btep*in*aid. 18 I.O. 236. 

Search warrant. — An application lor search warrant ie a atep'in-aid. 90 O. 680 ; 
3 A.ti.J. 815. 

Asking date of hearing,— An application that the date of hearing be communicated 
to the decree-holder ie not a etep-iD’and. 99 P.R. 1686. 

Re-conatruction of a lost decree.— An applioation to re-oouetruot a lost decree ia 
not a atep iD-aad. 11 O.L.J. 243. 

Subsistence allowanoe.— An applioation to the Court to receive railway charges 
for taking the judgmeoc-dcbtoe to vhs oivil prison, and aubaistenoe money for his 
mainteuauoe. while io priaou. ia a atep-in-aid of exeoutioo. 16 L.W. 14^*1922 M. 30. 

Arrest.— An applioation for arrest of the jadgmeat<debtoe is a atep-io-aid of the 
execution by ariest against the judgment'debtor and bia surety. L.R. 3 A. 623 2 20 
A.Ii.J. 726»ig23 A. 481. 

Reversal of execution proceedings.- An applioatioo for reversal of the previous 
proceedings foe ezeoution is a etep-iu-aid. 64 I.O. 727 S 27 O. 285* 

Withdrawal of execution case.— An applioation to withdraw a previoue applioatioo 
tor ezeoution is purely a redundance and does not facilitate in any way the ezeoution 
of the decree and so ia not a abep*ta*aid of execution. 50 I.O. 444^(1919) Pat. 80. 
An applioation to withdraw or strike oS prooaedings is not a step-in-aid. 23 C. 817 2 
28 I.G. 381 : 22 B. 722 ; 16 A. 76. 

Appeal. — A d appeal to the High Court agaiast an order in an ezeoution case is not 
an application foe ezeoation in accordance with law, to the proper Court, or a step-in- 
aid of execution. 47 B. 733. An appeal b; tbe decree-holder againat the insolvenoy 
order is an applioatioo to take a step-in-aid. 39 B. 20. The presentation of a second 
appeal within three years next before the appiicasion for ezeoution ia not a step in-aid 
to save limitation. 74 I.G. 279. The defence of an appeal preferred by the judgment- 
debtor in an ezeoation prooeediog is not a acep-in-aid of ezeoution. 48 l.C. 187. 

Review.— An application for review ie not a step-in-aid. 1890 W.R. 162. 

Stay of execution proceedings. — An applioation by the decree-holder for adjourn- 
ment of tbe hearing Is not a step-in-aid of execution. 23 O. 817 2 27 C. 286 2 1 A, 80 ; 
89 P.R. 1894 ; 36 Q. 1060; 23 1.0.693 : 28 I.G. 881 ; 13 A.D.J. 406 (ecttfra held in 

68 
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36 B. 638 ; 37 B. 317. When both the paEties apply to the Coaxt to postpone the 
hearing of a pending ezaoutioa with a view to arrive at a oomptomtBef the applioation 
so made oannot be oonetdared a etep-in-aid. It ie intended as a 8tep‘in*aid« whioh if 
enooeesful would avoid the neoeesity for ezeontion. 36 Bom. Xi.E. 490*78 I.Oi lOll. An 
applioation for time to serve the judgment-debtor with notiae of application for ezeon- 
tion is a step-in-aid. 39 A. 301 ; 10 W.N. 345 : 36 I.C. 693. A bona Ude applioation 
by the decree-holder praying for extension of time lot asoertaining the whereabonts of 
hie judgment-debtor ie a step-in-aid. 38 A. 690 ; 60 1,0. 378. An applioation lor 
adjoucntnent to obtain copies of deoree and judgment or of extracts from the Oolleotoi’s 
register to be filed under O. 31, r. 14, ie a step-in-aid. 14 Bom. Tj, B. 766; 38 M. 
696 ; 33 I.O. 79 : 17 X O. 969. 

Application to postpone sale. — Buob an applioation Ie not a stop-io-aid if it is 
made only to give time to the judgment-debtor to pay off the deoretal amount. 8 A. 
767 ; 30 G. 761 ; 3 O.D.J. 260 ; 38 M. 695 ; 16 M.U.T. 103 ; 32 I.O. 703, If such an 
applioation was made with a view to bring the property to sale more advantageonsly it 
is a step in-aid f When a dooree-holdet applied for time to obtain copies and for 

oiting witnesses, but eventually the ezeoatioo was dismissed for want of prosaoutlon, 
snob an applioation for time. eto.. was not oossidered to bo aetep-in-aid of ezeontion. 37 
O. W.N. 606* 1923 C. 672. If the jadgment-debtor applies to postpone an ezeontion 
eale and the deoree-holder merely ooneente to it, it ie not a step-in-aid. 38 M, 40. 

Dismissal of objeotlons to execmilon. — An applioation asking that certain objec- 
tions to the execution of the deoree be diemissed ie a step-in-aid of exeootion and 
saves tbe bar of limitation. 40 A. €68, 

Issue of notice.— An applioation to iesuo notice to the judgment-debtor to show 
cause why a deoree should oot be exeonted against him is a step-in-aid. 64 I.O. 433. 
Tbe ieeue of a notioe under O. 21. r. 93 is suffioient to save limitation even though it 
was made on a defective applioation. 10 I-O. 411; 1923 P. 497. Tbe improper 
admiseion of an applioation for ezeontion of a decree whioh was time barred and tbe 
isane of a notioe thereon under O 31. r. 23. does not revive the deoree oor is it a etep- 
in- aid lor a second application. 3 A.E.J. 67. 

Sab.titoted .orvice o» nottoe.-An asplioation lo. a sabatltated Bcrvioe of no.io. 


ie a 8tep'in*di4« 36 A. 439* 

AfFIdavlfe —Ad ftffidavU ol eervioe of notioe und^r.O* 21, t. 22 ie *aot » etep-in 
aid „ “xecu'‘;o. Bom"L.R. 7d9 . 91 O.W.N. .93-38 I.O. 636 i .9 1.0. 899. 

Application Jo* exocntlon agalo.l tba caraty— An applioation asking the court to 
oxoouto tbs ontirs doorso by orrest ol a surety who made himsell l.abis lor 
tion ol tbs dsoroe alter it was passed, is an application to take some stop-m-a.d ol 
execution egainet the original judgment-debtor. 43 A. 169. 

Ccoee-ezamlnatlon of the objootor.-Tbe cross ezsmination of a person who 
objects to tho execution ol a decree dees not amount to a step-in-aid of execution so as 

to give a fresh start of limitation. 64 I.O. 643. 

cost, of oxoo..tion.-An applioation lor costs inoidental to the ''“'’“f: 

logs is not an applioation lor the rxoontion ol tbs original deoree and thereloro .s not 

a 9 top-in-aid. 1996 A. 440; 26 M. 679. 

Person appIyIng.-Ai. application by the intended a.signss is not “ ''' 

execution 43 0*^990 P.O. An applioation by the assignee ol a decree to have his nam 
snbstitute’d is a step in aid. 74 I.C. 40-9 O. & A.L.R. 636. An appl.oat.on by tb 
holder ol a decree attaohed in execution io not a stsp-in.aid. 86 M. 639. 

AppUoatlon by a tro.p...nr.-Ths question ol the right ol “ 

0 X 00 * 1 ^“ deoree obtained on behall ol an estate depends largely upon the natn 
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the deocee. and of the objeotion taken by the jadgment*debtof to the proceedinge ineti- 
tnted by the tieapasser. When a deocee ie dae to an eetate, the peeeon vibo foe the time 
being ie caoognieed as the propcietoc of the eetate is the proper pereon to execute the 
decree and hie application to execute the decree is a atep-in-aid of execution. 46 1 . 0 . 
704. An application b; an aeaignee of the 'mortgagee decree-holder to be brought on 
the record and for the ieeue of notice under O* 31, r. 33 to the judgment-debtor is an 
application in aococdance with law and ie a etep-in-aid of execution, though there was 
no application for an order under B. 89. T.P. Act. 3 I.O. 433»6 MtUiT, 333. 

Payment of Prooeaa-fee ie atetep-in-aid. 9 O. 644 ; 33 O. 374, 876 t IB 1>0. 465 
The non-payment of a Haztr’a fee for the issue of a sale proclamation pursuant to an 
order of the Oourt on a pcevioue application for the issue of a sale proclamation does 
not extend time. 17 O.Ij J. 433»13 1.0. 189 : SO 0.0. SZ2=>i3 I.O. 1843=>10I.C. 163 
ol4 0.0. 134. A Batta memorandum whtoh mentions that it is paid for notice to 
iseue under 0< 31, r. 33 ie a step-in-aid of execution. 19 M.IL.T. 146 ■=>32 I.O. 484. The 
payment of talbana in oomplianoe with an order of Court ie not a etep-in-aid. 73 I.O. 
311»9 O. & A.Ij.B. 68 . 

Summoning of wftneBeea,— *4 d application. for summoning of witoeseee is a step- 
in-aid. 1923 A. 415 1 19 A.lj.J. 843. An applioation for summons to a patwari for 
ascertaining the area ie a step in-aid. 74 I.O. 816=>9 0« A.L.B. 466. 

Reaietance of InaolTenoy.— Deoree-boldec^e ceeietanoe to the applioation for insol- 
▼enoy by the judgment-debtor ie note step-in-aid. 38 A. 387; 36 1.0. 361 (contra 
in 16 Bom. Ij.B. 613). 

Applloattou opposing the application of the Judgment-debtor. — Deotee- 
bolder’a oppoeition to an applioation under O- 31. r, 3 for certifying payment out of 
Oourt by tbe judgment-debtor ie not a etcp-in-aid. 4 O.W.Bi 163. Decree-holder’s 
opposition to the execution of a decree held by the judgment-debtor is not a etep-in- 
aid Bo ac to save limitation in bis own decree. 7 A. 898 ; 7 B. 553 ; 6 W.B. 8 ; 33 B. 

998. Daoree-bolder's resistance to an appeal preferred by tbe jadgmeot.debtor is not 
a etep-in-aid of exsoution. An application in resistance of judgment-debtor’s applioa- 
tion (or release from attachment of property is a step-in-aid. 6 I.O. 393 ; 6 A. 344 I 11 C. 
66 ; 37 P.R. 1888 ; 6 A. 676 ; 31 O. 33 ; 4 M.D.J. 61. 

An application asking the Court to overrule Oolleotor’s objections and to give 
efieot to prior execution applioation ie not a step-in-aid, 1 B, 69 ; SB, 394. 

Execution of the attached decree. — An application lor execution o( the attached 
deor&e is a step-in-aid o( execution o( tbe decree in ezaoutiou oi which tbe former decree 
was attached. 13 A.D. J. 1005 » 26 1,0. 738 ; 13 M.B J. 10 ; 11 B^m. H.O. 206:8 1. 
O, 676 ; 7 A, 382 ; 34 O. 778. 

Steps-ln-ald of a decree that Is set aside. — An application for execution made 
after tbe regular dcoree is barred by Itmitation is not kept alive by steps taken in aid 
of execution on the basis of the ex parte deoree wbtoh was set aside. 103 P.B. 1916. 

4. THE APPLIOATION MUST BE MADE TO THE PROPER OOURT— Proper 
Oourt means ihs coast whose duty it Is to execute the deoree or order. 
Explanation II,— Tbe Oourt in which the deores-bolder brings hie suit under 
O. 31, r, 63 to establish the right of bis judgmont-debtor is not tbe proper 
Oourt, 17 O. 269. Ao applioatiou though a step-in-aid will not save limitation unless 
it is also one presented to the proper Oiurt. 35 1,0. 337 — 31 M.L.J. 90. 

When the decree is transferred to another Oourt. — la suob oases' tbe Court 
to which tbe deoree is transferred is tbe proper Court. 13 C.W.N. 633 ; 30 A. 139 ; 37 
M. 331 ; 39 M. 640 P.O.; a 0.0. 333 ; 33 M.L.J. 336. Before tbe result ie oertided under 
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S- 4li the ttftoateEEiDg Ooart is not tbe piopei Concfe, 3 W.N. 171 : 97 M. 331 ; 89 M. 
6i0 P.O.; 38 M.D.J. 936 ; 16 1.0.738, When the Oootb exeonting tbe tvaoefeEKed' 
deozee has oeztiBed the resnlt of exeoution nodez 8. 41, O.P. Oode, it oeases to be the 
proper Court, 4 0.0. 333; 11 W R- 369 j 9 A. 796 P.O. ; eontra in 168 P.R. 1888. 

When the deccee !■ traniferred to the Oolleotor. — When tbe decree ie traneferred- 
fot e*eoutlon to the Oolleotor under B. 68, O.P. Oode, be ie the proper Ooart. 16 A. 398. 

Preaamptlon with vespeot lo foreign decrees. ~Wbea a deotee passed by a 
oourt in a foreign State is traoeferced to a Court in BritiBh India, all proaeediDgs taken 
in the Court whioh passed tbe decree must be regarded as having been taken in a proper 
Court within Art. 189 <51. 46 B, 463. 

Pecuniary Juvladictlon. — A decree was passed by a Court having juriedlotion of 
Es. 9,000, and the applioalioo for exsoution was made to bis euooeasor who was invested 
with powers of Rs. 1,000, hfld that the applioatioo was made to the proper oourU 39 I. 

C. 63o9 Pat. D.J. 113. 

Transfer of jurladlotlon.— When tbe deoree was passed by Court A, and the pro- 
perty sought to be proceeded against in execution is •tanefetred from Oourt A to the 
iuriediotion of Court B. the latter Court alone is the proper Caurt for exeoution and 
an apDlioation'made to Court A for exeoution ie not in accordance with law so as to 
save limitation. 49 I.O. 671 •= (1917) M.W.N. 708:97 I.O. 396-18 O.W.N- 1988; 37 M. 

D. J. 197 F.B. 

Magistrate.— An applioation to a Magistrate to restrain the parties from aotiog 
contrary to the terms of a deoree ie not a step-in-aid. 19 M. 366. 

or AIf<lB (61 (WHBN THE NOTICE NEXT HEREINAFTER MENTIONED 
isSoL?THl®D4TE OF .8.HB “P NOTICE TO 
AGAINST WHOM EXECUTION IS APPLIED J® ° 

DEOREE SHOULD NOT BE EXECUTED A****"®^ fj“‘ ® 

OF SUCH NOTICE IS REQUIRED BY THE CODE OF CIYIL 

This olaoB^ is applicable wheo notice is required bf to be given to the judgment- 

Lblor uraV. tbet P. ooa., Th. noUo. io .hU Cub. 

O 91 r 99 under the oonditious mentioned therein. 17 Bom. D.R. 903 , 

1 O 398 ; *■ una“ O. .1, r. would oolU... » r.e.b slB.lio, .iml.uB.ou, 97 

A. 676. 

OlaoBSB ,a. and .6. a.a not axHaa..We.-Wl.^u au aop.loa.ou - a .ep iu^ 

r,rrrriurpo"t,o. oon.,!utiu. tb. 

:rr.;r“r:a;“ :bVr::irtir:B“r.ie/L ubub. ba.. b^Bu ...uBd, x. = 0 . 0 . . 

iBBUBd to a wroog party by error and not to the judgmant-dobtor, It .a inefleolual to g 
a new etart BgaiuBt tha judgmaul-dBbtor. 93 P.B. X8B3. When a deoree .e 

but aeverel and a notioo ie iaeued in .reepeot ol a part only ol tbe deoree. 
feelro7uot“oo does r, .t keep alive tbe eut.te deoree. 36 I.O. 398. An teeue o. not oe 

•7^\;77eg:;t;reotr,‘e. rte‘:ne.r:;77 -oet tb. er/rrg-pb;:.. o7 .iu.it.. 

- r r!“r 1 “r ^ 

Qotio6 uieaDB tb6 oat© of fcti© ^ t o a a BorviOB of 

the application ia Hbe 193 ; 14 W.N. 96 : 90 O.L.J. 

“aTs 4U t 'V b' 4^6 : 16 A. 84 P.B.; 98 I.O. 493 : 1899 W.N. 71. 
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10 W.H. ail ; 1 A. 676. Betvioe of nofcloe gives no new ataefc ol limitation. 30 O.Ii.?* 
16 ; 37 I.O. 336. The date of lesne ol notice means the date on whioh the notice was 
aotaally issned from the office ol the Oouet. that is to say. the date oo which it la 
signed by the seriehtadar in the name of the Oonet. 16 I.O. 303-3 Pat. 

Issne ol notice does not revive barred decrees. 33 B. 88 ; 80 I.O. 707 ; 3 I.O. 817 • 
QM l! 11 Bom. li.B. 1381, A notice issaed on a defective application eaves limita- 
tion. 16 A. 81 P.B. ; 116 P.R. 1907 ; 1 A. 676 ; 33 P.R. 1906 : 31 I.O. 380; 

111 ; 3 1.0. 817 ; 30 M.Ii.J. 160 ; 38 I.O. 493 t 13 0.0. 303 ; 19 0.0. 17 ; 18 M.L.T. 

318 ; 39 M. 933 ; IB M.Ci.T. 11 ; 16 A.Ii.J. 311 ; 38 M. 667. 

OLAOBE i7) (WHEN THE APPLIOATIOH IS TO BNPOROB ANY PAYMBMT 
VHIOH THE DBOBEB OR ORDER DIRB0T8 TO BE HADE AT A CERTAIN 
DATE) SUCH DATE IS THE STARTING POINT OF LIMITATION. — When an 
order la made under O. 20. t. 11.— When each an order is made lor the payment 

after a certain time ct by instalments, the decree to be executed is the decree so 

modified. 36 P.R. 1891 ; 7 M 162 ; 13 A. 671 i 48 P.R. 1380 ; 300 P.R, 1089 ; 
89 P.R. 1894 ; 6 P.L.R. 1909 ; 46 P.L.R. 1903 ; 61 P.R. 1886 ; 34 I.O. 393. 


Old law.— Under the old law. limitation ran from the date ol the decree and not 
from the date fixed for the payment of the sum mentioned in it. 33 O. 144. 

When a certain date Is fixed for the payment of money.— “ Oectain date ’* 
inoludea a date whioh oonld be aaoettained by reference to a oontiogent event. It 
inolados also payment after certain periods which ate declared by the decree. 14 M. 
396 • 32 P.R. 1905 ; 19 M. 67 ; 169 P.R. 1689. This clause does not apply when the 
payment is to be made “ within 8 yeare. " 6 W.N. 193. A deoree directing payment to 
be made afser a fixed period falls under this clause. 46 P.R. 1882. A decree staymg 
execution till the decision ol the insolvenoy petition then pending does not tall under 
this clause. 30 O. 407. I! the deotee-holder is to recover the ptinoipal sum on default of 
judgment-dabtor in payment of interest year by year, there is oo certain date lot 
payment of the priooipal. 99 P.R. 1990. A deoree regulating the rate of 
payable thereunder with refetanoe to certain dates is not governed by this clause. ^ ^ 

63. When a decree directs that the mortgage! properties he sold first and il the 
proceeds ate insufficient, the balance be realised by a sale of other “ 

direction to pay money whthin the meaning of Art. 183, ol. (7). 24 I.C. 35-18 C W.N. 


493. 

When Instalments are fixed by the decree.-Tbe deoree-holder has a right to 
enforce the payment of eaoh instalment as it falls due within three years from the date 
when the instalment becomes payable under the decree. 4 Pat. L.J. 365-48 I.O. 
338 (31 0. 643. dissented from). When a deoeae is made payable by instalments and 

on default being made in the payment ol one or more luatalments. the deoreo bolder is 
given the option ol executing the decree in a oertain manner, that option must be 
exercised by him once for all. If he does not exercise the option according to the 

terms of the deoree on the happening Of the first default, be oannot revise it subse- 

fluently so as to be able to enforce the default clause. 8 P.R. 1917. When the deoree 
compels the deo.ee holder, on happening ol default to take out execution for the entire 

amount then due he must apply for execution within three Qin^ 

A 371 • 100 P.R. 1902 ; 13 O. 73 ; 30 A. 133 ; 31 I.O. 479 ; 38 I.C. 634 , 37 I.O. 916 , 
W.’n 348 i 9 0.0. 74 ; M P.R. 1870:38 A. 904: 49 B. 798: 48 1.0. 798 
Limitation tuns from the delanlt notwithstanding the fact that the deotee-holder had 
the option to take out execution ol the whole deoree. 21 O. 643. When a deoree payable 
by instalments contained a proviso that if any one ioetalmont was not duly paid, the 
deotee-holder ahonld be entitled to receive forthwith the whole amount remaining due, 
held that the deocee-holdee bad the option ol taking advantage ol any default and was 
not barred to execute the whole deoree within 3 yearetof the first default. 6 P.R. 1913, 
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Wben payments made are not certified time begine to ran from the date when the 
inetalment beoomea payable. 38 A. 304. 


Waiver.— When a default is made in payment of several instalments and the whole 
sum beoomes due as a oonpeguenoe. realising of ettbeeqoent instalments is no proof of 
waiver of default and the deoree*holder oan proceed foe the whole decree. 96 Bom. 
D.B. 16Si-73 I.O. 376. 


BZPLANATION 1.— This explanation applies to applications mentioned in ol. (6)» 
36 M. 419. 

Application against one of the Judgment debtors — An applioation for 
exGoution of a decree made against several persons jointly and severally or 
jointly saves limitation against all if made against aoy. 8 W.R. 80 ; 6 W.B. 18 . 
9W.B. 340: 2 1.0. 68: 36 M. 106 ; 11 O.Ii.R. 83/ 4 1.0. 403; 13 B.It.R. 600 : 13 
0.0, 46 i 38;M. 419. Where a joint deorae is passed againat A and B and exeaution is 
applied for against A, but afterwards the deoree against A is set aside, the limitation 
is saved as against B also. 31 A. 309. When a deoree is passed against A and B, foe 
mesne profits and against A, B and C for costs of the suit, an applioation against A for 
execution tor meeoe profits saves limitation against O for costs as well. 30 M. 368 : 
86 M. 104 : 11 O.Tj.J. 83 : 10 I.O. 653 ; 17 M.Ij.J. 466. A joint judgmsut-debtor who 
was not a party to a previous barred applioation. which was allowed is not preoloded 
from showing that the fapplioation was barred, was not in aooordanoe with law and 
would not afieot him. 27 G. 310. It the deleodanta are liable sevetaliy under the 
decree, execution against one does not save limitation against others, 10 B.r^.R. 368 
F.B.: 10 B.B.R. 369 ; 36 I.O. 398; 36 W.R. 310 I 3 A. 619 ; 30 0.761. When the 
deoree is not joint against all the defendants, oxeoution agaiast one will not save 
limitation against the others. 6 W.R. Mis. 18 t 10 W.R. 80 F.B.; 10 W.R. 10 
(contra ir. 6 W.R. 80). Where a decree is passed against all the defendants in one 
matter and severally against difierent defendants with respeot to other matters the 
first portion of the £!xplanation I should apply to deocees passed severally and the 
second portion to tbo deoree or decrees passed jointly. 1996 A. 440. (30 M- 268 dissented 
from.) 

a 

Application by 'one of the decree-holders. — In a case of a joint deoree 
in favour of more persooe than one an application by one keeps alive the deoree 
in favonr of all. 6 W.R. 76 ; 0 W.R. 100 ; 91 W.R. 243 ; 11 W.R. 431 : 13 W.R. 138 ; 
19jB.D.R. 600 ; 35 M. 431 F.B ; 23 W.R. 468 ; 6 W.R. Mia. 69 ; 13 B.Ij.B. 682 ; 10 
W.R. 96 ; 1 B.L.R. A.O. 63 ; 11 W.R. 343 ; 19 W.R. 344 j 3 O. 661 ; 9 0. 668 ; 14 M. 
353 ; 1 W.R. Mis. 1 ; 19 Bom. B.K. 682 (a minor joint deoree. holder). In a parti- 
tion decree falling under Ol. 6, an applioation for execution by one oo-pstoener 
savee limitation in favour of all whether plaintiffs or defendants. 3 0. 66 J 9 0. 668 * 
3886 P.J. 387. If the efieot of paseing of a deoree is the passing of several deotees in 
favour of distinct individuals, the applicaticu by one does not save limitation lot 
etbere. 13 W.R. 344 ; 7 B. 663. 

Application by a Bepresentatlve of the deoree-holder — An applioation by a 
repreeentattve of a joint decree-holder saves limitation in favour ol others, 24 B. 679. 

Application for exeontlon against a Represenlatlyo.— An Application 
for exeoutioD of a joint decree againet one of the jqdgmeDt-dabtora or his 
representatives saves limitation against all the judgment-debtors and theic representa- 
tives. 9 C.B.J. 644 ; 17 M. 76 ; 86 A. 489 ; 3 A. 167 ; 13 B, 48. An applioation for- 
exeoution against some representatives eaves limitation against all the representatives. 
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3 A. 617 ; 13 B. 90 ; 31 I.O. 853-18 M.ti.T. 617 ; 99 M-L J. 169 

M.W.N. 119. 


13 1,0. 313— (1916) 


LlmUatlon against sacaty.— An appHoalion foe exeoatioD agaiosb the jadgment- 
debtoe doea not save limiiatioa againat bis surety. 31 B, 60 ; (1914) M.W.N. 64 ; 38 

A. 383. 


EXTENSION OF TIME. — Time taken in setting aside an ex parte decree — 
Time taken by the defendant in ptoaeouting his applioatioo foe Betting aside the 
ea; narfe decree oannot be dedaoted, not does the limitation begin from the date of the 
diemiesal of the application. 18 N.L-R. 190-68 I.O. 798. Under S. 99-B (3) of the 
Talakdets’ Aot the time lot an applioation lot exeoution le extended for a period from 
the date of the daotee to the date of submission of the deotetal claim to the manag- 

iDg offio6ts 43 Bi 44. 


ARTICLE 183, LIMITATION AOT. 


Application. 


Period. 


Starting Point. 


An application Twelve 
to enforce a years, 
j u d g m e n t , 
decree, or order 
of any Court 
established by 
Royal Charter 
in the exercise 
of its ordinary I 
original civil 
jurisdiction, or 
an order of His i 
Majesty in' 

Council. 


When a present right to 
enforce the judgment, decree 
or order accrues to some person 
capable of releasing the right : 

Provided that when the 
judgment, decree or order has 
been revived, or some part of 
the principal money secured 
thereby, or some interest on 
such mouey has been paid, or 
some acknowledgment of the 
I right thereto has been given 
in writing signed by the per- 
son liable to pay such principal 
or interest, or his agent, to 
the person entitled thereto or 
his agent, the twelve years 
shall be computed from the 
date of such revivor, payment 
or acknowledgment or the 
latest of such revivors, pay- 
ments or acknowledgments as 
the case may be. 


SCOPE.— The jadgmeata of the High Coutba on the appellate aide are not within 
the Goope of tbia actiole ; they oome undeic Art. 183, 10 B.D.H. 101 P.O, ; 6 M.H.O. 

316 F.B. : 7 B.D.B. 704 F.B. Oeiginal jaciadiation inoladea iosolvenoy jarisdiotion. 
13 6. 630 P.O. ; 11 B, 138. A deoree of a Mofusstl Qonrt, though it ia beiog ezeoateA 
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by the High Ooaet Ib sabjeot to 8 years' limitation onder Aeti 183« 17 O. 491 ; 34 

O. 473 : 11 1.O. 63a : a M.H.Q. 315 F.B.; 31 M. 34 : 86 M. 108. StmUarly a decree 
of the High Ocurt pasaed on its ordinary orlgiaal side, thoagh it is being exeonted by 
a Molaeeil Ooart ia goveraed by the 13 years* limitation nnder Art. 1E3, 11 I.O. 

316 (0.) t 11 IiC> 636 (Sd.). Art. 183 appliea also in the oaee of orders of the Privy 
Oonnoil on appeal whether the decree ot the High Goart was paaaed on its original aide 
or on its appellate side. 8 O. 318 P.B. ; 20 O, 651 ; 11 G.L.B. 377 1 7 O. 630 ; 30 
O.W.N. 1051, An order ol the Privy Ooanail ia governed by Art, 183 when it diemisses 
an appeal lor any oaase. 33 A. 164 F.B. reveraed in 36 A. 850 P.G. in whioh case if 
was held that the order ol dismiasal for want of prosecution ie not an order of the Privy 
Oonnoil nnder Art. 163 and the deoree ot the lower oonrt alone was capable ol ezeontion. 

BXTBN8I0N OF TIMB.— The period ot twelve years prescribed ie eztended-~(3) 
when the judgment, deoree. or order has been revived ; or ib) some part oi' the prio- 
oipal money secured tbereb;. or some intereet on such money has been paid ; or 
(o) some acknowledgement of the right to the above ie made. 

RBVIYOR.— Any order by a oom^etent oonrt holding that the decree is capable ot 
ezeoution operates as a revivor, 30 O.W.H, 899 ; 11 O.L.7. 91 1 30 0.979; 86 0. 
643»38 M. 1103 ; 14 O.W.H. 357. Bee also 48 0. 903. An order foe ezeontion in 
order to aot as a revivor must be passed after notice under O. 21. r. 23 where neoes- 
eary. 6 O. 604 ; 20 C. 551 ; 36 O. 643 ; 7 H. 643 ; 33 M. 167 ; 88 M. 1103. An 
application for ezeoution without any order for execution does not revive the decree 
30 O. 979 : 33 O.Ei.J. 641 ; 110. L J. 91 ; 30 O.W.H. 889 F.B. An order of the oonrt 
that the application for ezeoution is not time-barred acts as a revivor. 11 O.I*.^. 91. 
An order for transfer of Che deoree to another court is not an order for ezeontion and 
does not extend the period nnder this article, 30 O.W.N. 669 F.B.; 23 0. 931 reversed 
in 34 0. 244 where it was held that under the oiroumstanoes the order was one for 
ezeoution and helped in reviving the deoree. A revivor ol deoree against one of the 
jadgment'debtors ia not a revivor against the others. 38 M. 1103 ; 83 I.O. 1008. 

AOENOWLBDOHBNT.— Time runs afresh from the date of acknowledgment. 

PAYMENT. — A payment in order to extend time under this aitiole must be a 
voluntary payment by the judgment-debtor and not one in ezeontion. 6 C. 606. 


4 


s 



CHAPTER XII, 

SATISFACTION OF DEGBEES. 

MODE OP PAYING MONEYS UNDER DEGREES ->(1) All monoys 

payable under a decree shall be paid as follows, namely : 

(а) into the Court whose duty it is to execute the 

decree ; or 

(б) out of Court to the decree-holder ; or 

(o) otherwise, as the Court which made the decree 
directs. 

(2) Where any payment is made under clause (a) of 
sub-rale. (1) notice of sacb payment shall be given to the 
decree-holder. (O. 21, r. 1). 

SOOPE« — & jadgmeofc-debtoe uodot the rule hea the optioa to pay the moaey into 
Ooarfe or to the dooree holder. 1 Bom Ij R. 644* I( the whole amouat due uudec a 
decree ia paid iato Goaet, the deoree baoomea satisfied without aoy formal order of the 
Ooutt tegardiDg aatiafaotioii » 34 I.O* 350^(1916) 1 196 I 15 B* 6Blt 0« 31| 

1 ie Qot appiioable to zii‘>rtgage deorees. 45 667^76 I»0« 666« 

HONEY PAYABLE UNDER A DECREE.— Costa of ao applioatioo awarded by 
an order under 8. 36, O.F« Code, oannot be eaid to be money payable under a deoree : 
hence anob coats ought to^be paid to the party direct and not to the Court* 13 M. 120« 

DIRECTION IN THE DEGREE AS TO P&YHBNT OF HONEY TO THE 
DECREE-HOLDER.— Payment into Court ia a valid oomplianoe with a deoree even 
tbongh the decree direota payment to the deotee*holder * 13 B,Ei.B« 819 ! 35 B. 36, But 
when it was provided oy the decree that if the piaiotifi paid Bs. 100 by the 10th of 
April 1909 to the detendante the property in diapute would belong to the plaintifi by 
owoerabip. otherwise the owoecship woald rest with the detendanCop and the plaintiff 
did not pay the money to the doteadaota but elected to pay the money into Court, and 
aa the Court was oloaed from lOth to 13th April the payment was made into Court on 
the 14tb April, it was hetd that aa the money had by the terms of the deoree to be paid 
to the defendant, the plaintiff bad no option to pay it Into Court and that payment into 
Ooutt was not in oompliaaco with the terms of the deoree, 35 B* 35, 

DECREE DIRECTING PAYMENT INTO COURT,— Under a joint decree for 
pre-emption in favour of a aud 13, A bad to p*y the price into Court by the 15th 
Match and lu dulaalt hia oiaim wae to SMand dtamidaed. and then fi*a olaim was 
to come io« On IStb Match A pat io a receipt for the price and asked that the pay- 
ment be certified, Oa leiUiog uo^ioa to the judgmeai-debtore. some appeared on the 
diet. March and others on the i3tb April aad oonficmed the reosipt. Held that the 
payment by A not oeing odct;fied io ooact oy the 16ih March 1915. it could not be 
ooneideted uo payment into court by that date aad chat ooa^ieqaeotly, 4*3 claim etood 
diemiased on the l6th Match and the deoree ia favoor of B came into force. 73 
P.R. 1916, 

PAYHBMT TO THE DBOREB-HOLDRR. —Payment two ont of tour decree* 
holders who hold a deoree jointly is not adiaobarge of the deoree and the oertifioate of 

64 
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payment given by them cannot bind the othere unless they had given aothozity 
expzessly oz impliedly to oeztify it* (1918) M»w *N. 607“49 I*Oi 141* 


DEATH OF THE DBOBEE HOLDBB.— The judgment-debtor is not relieved 
of the duty of payment of money undez a decree by the death of the deozee-holdez. 
He should either pay money in oouet oz take direotions from court ondezolaoee (e)« 
6 1.0.63 = 14 O.W.N. 146. Payment out of Court must be in aooordanoe with the 
piovistoDB of O. 21. r. 3, otherwise suoh a payment oannot be rsoognised as towards 
Bdtisf ElOtiOD Ot tb6 d60C66i 3 VV * Bp* bliSe 3e 

PAYMENT INTO COURT — Arbitrator. — A payment to an arbitrator in the suit 
is not under O, 21, r. 1. as he ie not suoh an offioee of the Oourt as ia authorised to 
reooive payments on behalf of tbs Coort. 3 Bur. Ij.J. 6*80 1.0. 338. 

When a judgment-debtor without notioe of the assignment of the decree or of the 
petition put in by the aeaigaes for ezeoution deposits the money into Court ; then it 
amounts ipso f<icto tc a complete disohatge. 2 Pat. 764. 


PAYMENT UNDER AN INSTALMENT-DECREE .—A debtor cannot allow cer- 
tain ioetnlmenta to remain unpaid uolese. at the time he makss the payment the 
Inetalment was already barred?by limitation. 46 B. 848. 

PAYMENT INTO COURT AND SATISFACTION OF THE DECREE.— When 
money is paid into Court in aatiataotion ol a doorga exacation is not complete till the 
moDsy bae aotually bean paid out# 35 B* 4S3, 

SATISFACTION OF THE DECREE IN CASE OF SALE OP THE PRO- 
PERTY, — Execution comes to an end with the eale of the property, and whether oz 
not the aaotion-pQtohaset obtains poeaessioD of the property eold is 
lor the purpose ol the decree and it does not in any way afiaot it. 

holder may not be able to obtain possession ol the property purohased. ^e s not 
enticed to .... .a. .u.thor .xeou.ica <oc ^ortioo^o. 

represented by the property the objeotion to eale is not a 

tion o.se oomea to .n end i deoteo, tho a.tisl.o.lon o. which has rssaltsd 

?r°thrdeo°eo*holdor h'imsoK putohaaiog the sama lor the foU 

tL auetioa-aa.e. ia not actually aatiatied until the eale has been eouflru.ed. al A. 6,6 . 
33 B. 811. 

ifONPY TAKEN OUT BY A THIRD PARTY.— When money is paid out to 

pereonfrtLr than tho deoree-holder and the latter applies for payment of the money 

L wronthe«ouDd that he had no notice of the application for payment by the 
to him on the gtouna nt^nrt to direct the deocee holder to file a suit fot the 

decree-holder as one to set aside the ez purl, order authorising payment. A.D.J. 

863 = 66 I.C. 744. 

notice "TO THE DBCRBB-HOLDER.— A notioe in writing of tho payment of 

a decree by the julgment-debtor in Oourt must be given to the deotea- 
an amount no . ^ ptovidad fot the servioe of eummons. 811.0.1001. 

~ j 

‘“he iud£.e.a^ho.iee . ie fe" Vo“L:Lrrdre- 

holLrof°the payment when he applies lot ezeoution of tha daorae. 67 I.O. 349. 
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EFFECT OF PAYMENT INTO OOUBT.— Future interest.— When the amoant 
of a decree is paid into Oonet under O. 31, r, 1, interest on the same oeases to run 
from the date when the deoree>holder reoeives notice thereof. 43 M, 676. When in 
exeoatioo of a decree another decree is attached and the money payable ander the 
latter decree is paid into Oourt interest on the amoant of the attached decree as wall as 
on the decretal amount due to the attaching deoree-hcSder stops to run from the date 
of the payment into Goarts. 86 O.ri.J. 109 = 64 I.O. 780. The judgment-debtor ie 
relieved from payment of any interest on amoants which be has deposited in court. 
40 A. 136. 

PAYMENT BY A STRANOB R. — Payment into Court under O. 31, r. 1. can only 
be made by or on behalf of the person who is liable under the decree lor that payment 
or by a recognised agent under 0> 3. r. 3, C. P. Oode or by a pleader duly authorised, 
A payment by a person who has got a sham eale-deed from the judgment-debtor does 
not satisfy the dpoiee and the sale oannot be set aside on that payment having been 
made. (19l0j M.W.H. 195 = 34 I.C. 350. 

PAYMENT BY THE SURETY. — Payment made by a surety under 8. 55(4), 
C.P. Oode, is to be credited against the decree and is not to be made available to the 
decree-holder over and above bis decretal amount. 36 0*W.N. 86 ; 15 C. 171. 

8AT1BFAOTION OF THE DECREE BY ONE OF THE JUDOHENT-OEBTORS.— 

When one of the judgment-debtors satisfies a mortgage-deoree ho obtains a lien on bis 
oo-sharer’e property to the extent of their share of the decretal liability. 36 B. 379* 
Bo far as the dcoree-bolder is oonoecned, the decree is satisfied when the property is 
sold and money paid to him. He ie not oonoerned with the delivery of property to 
the purobaser. 84 I.O. 636 ; 1933 O, 345. A decree, the satisfaotion of which has 
resulted from the deoreo-holder himself bidding the full amount of the deocee, ie not 
aotoaily satisfied until the sale baa been confirmed. 55 1.0. 626 = 38 M.D.2. 441 ; 17 
A.Ii.J. 617, 

SATISFACTION BY COMPROMISE IN EXECUTION.— In ezeoutioo of a decree 
a oomprcmtso was ofieoted by the parties as to the mode of satisfying tbs decree 
and it was aooepted by the Court wbiota dismissed the ezeoutioo application then 
pending and direoted that if the parties did not adhere to the oomptomido a (te^h ap- 
pUoation for ezooutioo would have to be filed. Thereupon several payments were made 
aooordingly but the whole amount not having been paid tbe deotee-bolder was held 
entitled to apply in ezeoutioo. 13 I.C. 81. 

SATISFAOTION BY DELIVERY OF POSSESSION,— A deoree oan be executed 
only oooe and it there bos been a complete ezeoutioo, a second applioaiion on that 
behalf cannot be maintained. 70 1.0. 765 = 1933 M. 36. Ezeoutioo proceedings 
coma to an end as soon as posseseion is delivered, 65 I.O. 846. When an application 
for deiivoty of poesessioo is ineSsotoal a subsequent application for the same relief is 
maintainable. 18 L.W. 883. A delivery of poseession to tbe deoree-holder after a 
oonditional order for stay of execution prooeediogs passed by tbe appellate Oourt is not 
sQeotual in law and tbe deotee-holder oan alter the disposal of tbe appeal of tbe 
judgment-debtor apply again lor delivery of possession. 16 I.O. 708 I 43 M.L.J. 179 = 
31 M.L.T. 356. 

SATISFAOTION BY DISOHAROB OP DEBTOR ON THE REQUEST OF THE 
DECREE-HOLDER— If tbe deoree-bolder gete a disobarge of tbe judgment-debtor 
from the civil prison, he is bound, on bis subsequent applioaiion for ezeoution to 
show by adequate reasons why he applied to have the debtor dieoharged. In the 
absence of adequate reasons be must be taken to have had bis deoree satisfied. 4 Bom. 
H.O. A.C. 1. 



CHAPTER XIII. 

STAY OF EXECUTION. 

STAY OF EXEOOTION BY THE QODRT WHICH PASSED THE DEGREE. 

STAY BY oouRT WHICH PASSED THE DEOBEB.'- Where an appli- 
cation is made for stay of execution of an appealable 
decree before the expiration of the time allowed for appeal- 
ing therefrom the Court which passed the decree may, on 
sufficient cause being shown order the execution to be stayed. 

(O. 41, r. 5 (2).) 

No order for stay of execution shall be made under sub- 
rule (1) or sub-rule (2) unless the Court making it is satis- 
fied — 

(a) that substantial loss may result to the party 
applying for stay of execution unless the order 

is made ; 


3.^ B. 24 

(6) that the application has been made without 
unreasonable delay ; and 

(c) security has been given by the applicant for the 
due performance of such decree or order as 
may ultimately be binding upon him. (O. 41, 


r. 5 (3).) 

Notwithstanding anything contained in sub-rule (3), 
the Court may make an ea: parte order 
peudiug the hearing of the application. (O. r. o 

HRaREE FROM WHICH AN APPEAL LIBS.— The application will not be enter - 

rr HsH™ sr.=. 

.... .... ... j;, “ 

o!‘Il 7 '‘’°A°ivil“oo«e has no iatiGdiolioti to Bt., exeontion in a obbb when oppool Iibb 

to the Privy Oounoil. 6 M.H.C.R. 98. 

XFTER execution,— No order lot stay ol esocation oan be made alie* a 
neo-efb^ htB7B“mde^d"“aB 1 . 0 , , 1. O.U.R. 53. ; 73 1.0. 1 = 5 Pol. I..T, 556 

STAY OF BXBOUTION AETBB THE APPEAL IS FILED.-The fi»‘ 0“nrl ho= 

fo'.aBfng to eei aside on Bx" part^ dBCrao the originol Count hoe diaoretion to e.oy 
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pcooeedinga in execution pending the diepoeal ol the appeal. There ie no snoh power 
vested in the appellate Oonrt. 3B I.O. 443. Where no appeal has been filed the lower 
Court alone which paseed the decree has power to grant atay of exeoution. 43 A. 513 ; 

17 W.R. 341. 

EXEROISE OF POWERS IN APPEALS PROM ORDERS IN EXECUTION.— 
The powers conferred by r. 6 above (for stay of exeoution) shall be exeroieable where 
an appeal waa preferred, not from the decree but from an order made in exeoution ol 
auoh decree. (O. 41. r. 8.). Thie tale has given legislative recognition to the decision 
ol the Oalontta High Oourt. 2B G. 734. 


DECREE CAPABLE OF EXECUTION. — 4 preliminary deoree for partition of non- 
revenae^payiog property is not oapadle of exeonticn and hence no order can be passed 
under O. 41, r. 6, for stay of exeoution, 20 A. 311 « A.V7.N. (1898) 99; 21 A 409, 1 
G. W.N- 364 ; 1 I 0. 813“ 13 O.W.N. 690. See 6 O. W.N. 781. 

security. — B efore paesing an order lot stay of exeoution the Court should be 
aatisfied tbat security baa been given by the applicant for tbe due perfotmaoce ol auoh 
decree as may be bioding on tbe applioant. A • W N. (1880) 349; 13 I.C. 693“(1911) 3 
M.W N. 432 ; 9 W.R. 440 ; 68 I.O. 443. The Court baa power to modify or oanoel tbe 

security. 13 W.R. 403. 

8UFFI0IEN0T, BTC., OF SECURITY, — The security should be auoh as may 
not lead to protraoted litigation for its entocosmsnt, 37 O. 764, 776. The judgment- 
debtor should be given an opportunity for showing that tbe sum demanded is more 
than the amount awarded by the decree. 30 W.R. 63. The Oourt ehonld enquire into 
the sufBoienoy of the security. 44 IiO. 166“23 C» vv .N. 667, 


FORM OF SECURITY. — Tbe security should be in the form prescribed in Appendix 
G of the Oode, which requires that there should bo a mortgage ol property to seoure 
the deoree and in the oase of tbe value of the property exceeding Ra. 100, the mortgage 
should be registered. 3 R 499 = 84 I.O. 803. Where tbe eeoarity bond provided for 
the obeyiog and fulfilling all orders aod decrees passed in appeal tbe obligation extend- 
ed to the final deoree passed after remand by tbe High Oourt in seoond appeal. 3 B. 
664 ; 3 B. 904 (on appeal from 9 B. 664) ; 19 B. 71. 


REALISATION OF SECURITY. — Where immoveable property is given by way 
of aeourity, it oan be realised by the deoree-bolder, without a separate suit for the 
purpose, by sale of the property. 41 M. 397 ; 30 O* 1060; I Q.Ij.R. 118 ; 17 O.Li.J. 
967. Where a surety has been given as ssourity in tbe appellate Oourt, a separate suit 
must be brought agaioat the eucety, tbe aeourity band oaouot be enforoed in exeoution. 
99 C. 96; 16 M 903; 9 A. 604, When exeoution is taken out both against tbe 
judgment-debtor and the surety tbe money paid in must be applied after ealiefying the 
deoree from the property of the judgtnuni-debior. 19 B. 578. 


DISQHAROE OF SURETY.— On reversal of a deoree. tbe liability of bh) surety 
oeasee, 13 W.R. 403. For other oases see Chapter HI. 


NOTICE TO THE DBQREE-HOLDBR. — A final order stayiog exeoution should 
not be made without a notioe to deoree- holder to show oause-why tbe ezeoution 
should not be stayed. 15 B, 536 ; 79 I.C. 1 = 6 Pat. Ij.T. 666. If the deoree-bolder 
bas obtained poeaeesion of tbe property in dispute by ezeoution without notice to tbe 
judgment-debtor, tbe latter may ask for a stay of ezeoutioa. 79 I.O. 168 = 4 Pat, £i.T, 
508. An §x parte order staying exeoat>oD, may be set aside by an applioation by the 
deoree-boldei. 9 A, 36. 
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COSTS. — The applicant ebonld as a role pay the ooste of the application in all 
oases as it is an indalgenoe towards him to allow stay of ezeoniion. 35 O. 893, 


REVfEV. — The Court oao at any time review ita order as to stay of execution and 
cane ^1 or vary it* 9 A. 86. 

APPEAL . — See notes on B. 47. 


STRANGER APPLYING FOR STAY OP EXECUTION.— It is not competent to 
the executing Court to refuse to sell property ordered to be sold by the decree-holder, 
on the mere ground that a stranger impeaches the dooree as having been fraudnlently 
obtained. When a stranger wishes to etay the execution of the decree, the proper 
oouree for him is to 6le a enit and obtain an injunotion for that purpose. 8 B. 6S9 


SUFFICIENT CAUSE. — On prima facie good grounds being sbowu to exist in a 
proper cspo for staying execution of a deoreo, the Court ezeoutiog the decree may weH 
grant to the judgment*debtor reasonable time for applying to a higher Couit for an 
order lor stay of execution. 69 P.D.B. 1909»4 I,C. 669. On the dismissal of a claim 
under rr, 69-63 of O. 21, the sale of attached property ought to be stayed uotil the 
decision of the regular suit wbiob the olaimant had brought. 24 W.R. 70. Where A 
obtained a deoreo for poeseseion against oertaio persons of an undivided moiety of a 
dwelling- house on a title by purchase from them and sought to obtain execution of 
hie deoreo B, alleging that bo was entitled jointly with others to the remaining no- 
divided moiety and he was by bis family and the defendants in actual poeaeseioo of the 
bonse aooording to bis title, brought a suit agrainst A and bis vendors for the alterna- 
native purpose of ousting him from all benefits of bis decree on the ground that he had 
obtained no title by purchase, or if he had obtained such a title and had a right to 
have the decree executed, then of obtaining partition of the dwelling house, heli tbat 
an application by B for an interim injunotion to restrain A from taking possession under 
bis decree until the dootsion in the partition euit should be granted. 6 B.D-R. 671. 
When a deoree direoting payment of money is appealed against by tbe party direoted 
to pay. tbe appellate Court, on the applloation of tbe appellant should order exeootion 
of tbe decree to be stayed, so far as it directs payment, on his lodging the amount so^ 
Court, unless the other party gives security for tbe re-payment of the money, in tbe 
event of tbe deoree being reversed. If suob eeourity be given by the Buoooasrul party, 
then the stay of execution should not be granted. 18 B. 941. A party against whom 
a deoree has been made whioh speoifiee a time for its performanoe, is not merely by 
reason of his failure to oarry out the orders of tbe Court gnilty of suoh contempt so as 
to disentitle him to protection, from tbe appellate Court. If tbe appeal is lodged with 
dillgODoe and tbe applicatioo ie made for etay of execution, and it is proved tbat mate- 
rial injury is likely to result from executing tbe decree, the appellate Court will grant 
stay on terms though tbe party may be oonstruocively guilty of contempt of Court 
4 1.0. 746»10O.IjJ. 631. A deoree - bolder ie not to be deprived of the fruit of bis 
decree unless sufSoiont oeuso is esweblished for etay of execution* 36 0. 7S4 ; 96 B. 
943 : 9 W.R 446. Tbat tbe deoree was ex parti and without notioe Is a ^uffiiient cause. 

8 W.R. 203. Tbat the deoree was obtained by frand is suffioient for etay of execution. 

4 M. 334 ; 76 I C. 419=^1923 L. 614. Tbat tbe decree wae passed without jnrisdio- 
ticn gives suffioioot cause. 7 B. 461. Tbat the amount entered in tbe decree ie wrong 
in a sufficient cause. 9 W.B. 861. That tbe order of execution was without notice under 
O. 91, r. 39 is a sufficient cause. 13 O. 957. Tbat tbe person applying for execution 
has no right to do so or that tbe oeder of transmission of tbe deoree ie wrong is a 
suffioieot oanee. 6 0. 736 ; 33 W.B. 164. Tbat it is safer for tbe Court which passed 
the decree to decide the objection is a suffioient oaae to stay execution, 6 0. 916. Tbe 
applicant must show tbat a serious injury will be the rssall to the party applying 
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anless the delay asked for begianted and be has come promptly to make the applloa- 
tlon. 10 M.I.A. 333 ; 6 M.I. A..398. The value of the property advertised for sale ia 
a very material partioalar for the purohaser to know and where a lair and aoonrate 
valoe ie not given it is a good grcund for atay. 7 Bur. L.T. 64=»34 I.O. 468. The 
Court txeoutiog the decree has power to stay execution to enable the applicant to 
apply to His Majesty in Oounoil to pass an order staying the execution of the dsoree 
pending the disposal of the appeal. 3 0.0. 343. The faot that it would be difficult 
for the applicant to get back the property in case he euooeede in appeal is a sufficient 
cause. 16 I.O. 876-94 P.W.R. 1913. A bare statement supported by affidavit that 
the appellant will eufler lose ie not sufficient. 2 L. 61. If the deotee-bolder has 
sufficient seouriby in the property iteelf which ie under attachment and remains so, the 
exeoution may be stayed. 1933 Ii. 446. If the applioation for stay of execution 
ie supported by an affidavit and it is not contradicted by an affidavit there is suffioiont 
oaute for stay ol execution. A.W.N. (1888) 349. The most important thing to be 
considered in deciding whether a atay ol execution should be ordered or not is 
whether the patty applying for atay has sucoeeded in showing that aubstantial loss 
will result it the order applied for is made. SI I.O. 827. In any applioation for 
stay ol the decree as to ooats, where the respondent ie an insolvent, the appellant may 
be direoted to pay the oosta to uhe rospoudeot’d aolioilota on the latter’s personal 
undertaking to re-pay the same to the appellant in the event of the success of the 
appeal. 16 L.W. 976. The exeoution ol a decree for poesession ol property should 
not be stayed unless all the three oonditioDS mentioned in O. 41. t. 6 (3) are Batie6ed. 
61 I.C, 837. A etay ol execution cannot be ordered if the applicant has been guilty 
of great delay and there ie no ground for stay. 17 W.B. 160. V7beu a mortgage 
deoree can be executed first against the mortgaged property and for the balance, if any, 
against tbe judgment-debtor personally and against his other properties, execution oan- 
ttot be Btayed simply on the ground that claim by a prior mortgr*gee is pending. 60 1.0. 
878. Tbe execution ol a pre-emption deoree. except as to ooets may be stayed provided 
the deotee holder is permitted to recover from the Court the money deposited by him 
enbjeot to bis tight to redeposit it in the event of tbe failure of the appeal. 79 P.L.B. 
1930 — 66 I.O. 933. But a stay is not ordered in every case of decree for pojs^sdiju of 
Immcveablo preperty. 61 I.C. 837 ; 1933 L. 364. Tbe Court has power to stay 
execution merely on tbe possibility of tbe appellate Court reversing its decision. 
IT C. 146. Where a stay of exeootion has been refused by the Court executing the 
decree, an application made to the Court ol appeal must be supported by special 
• oiicomstacces, and tbe aliegaticns as to misdireotion and absence of evidence in 
support ol order ol the Court ace not suffioient. (1891) 1 Q.B. 346 ; 34 Oh. Div, 
306. Non-expiry of ibo period of appeal is not a suffioient cause (or stay of exeoution. 
6 W.R. Mis. 63. The fact that tbe day ol eale ie very near to tbe last day foe payment 
ol revecue ie not Bufficirot ground lor stay ol execution. 13 W.R. 381. The applicant 
must satisfy that be is likely to sustain substantial injury by execution taking plaoe 
before diepcsal cf appeal. 17 I.O. 319 — 33 M.U J, 316 • 26 B. 243 ! 2 Ij. 61 ; 1923 
r». 364 ; 61 I.C. 857 ; A.W.N. (1888) 346 ; 61 I.O. 9 ; 79 I.C. 188 — 4 Pat. L.T. 608. 
This rule applies to moveable as wtll as to immoveable property. 2 U. Gl. Execution 
canrot be stayed merely cn the ground ol annoyanoo to leelinge. 71 I.C. 319 — 33 M.B. 
J. 316 ; 61 I.O. 77. 


ORDER OF STAY WHEN TAEES EFFECT. — An interim order for stay of 
execution of a deoree tabes eficot from tbe time it is pronounced and not from tbe 
time it is offioially oommunioated and proceedings contrary to such order are liable 
to beset aside as having been taken without juriedtetion, 63 P.W.R. 1917 — 41 
I.C. 763 ; 38 M. 766 ; 3 C.L.J. 67-33 C. 927 ; 16 O.L.J. 336 ; 2 A. 686. 
ieonira in 33 M. 74 ; 1 O.W.N; 226 : 33 616-43 I.C. 314 F.B, ; a sale held 

before the communication of tbe cider of stay by tbe appellate Court to tbe executing 
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Ooact is not invalid, when the ezeouting Court made an order staying sale, the sale 
is invalid If eCfeoted by theofiSoer oonduoking it. 9 0.0. 289 (13 A. 96, followed). A 
conditional order foe stay of exsoution does not come into foroe till tbe condition is 
fulfilled, and a sale held after the passing of suob an ordee bat before tbe condition Is 
fulfilled is not aCFeoted by tbe order. 33 A.Ij.J. 113»83 I.O. 1038 A sale held in igno* 
ranoe of the order staying exeontion is only an irregularity and oannot be set aside 
onlesa tbe jndgment'debtor is materially prejudieed. Bee O. 3t, r. 90 — “ Irregalarities.’* 

EPFBCT OF ORDER STAYING BXBODTION.--Wben tbe High Court ordered 
that certain exeoation prooeedings be stayed and the oase atrnok ofi when the seonrity 
was given, the Court oannot be taken to have deprived the deoree*holder of any rights 
that he already had, 3 I.C. 965. An order staying exeoation is efieotive as long as it 
lasts although it may be subsequently discharged. 43 A. 198. But if the order 
staying sale is set aside as beiog duo to fraud, it has no foroe and is invalid and a sale 
held during the existence of tbe order is valid. 43 I.C. 666a 16 A.L.J. 46. 

CONDITIONAL ADJOURNMENT. -~Ad order providing that if any farther 
adjournment is ashed for tbe patty wanting it would pay damages, is illegal, as it 
awards damages for an event wbiob may or may not happen. Bven if it is a 
valid order it is not executable. 1933 Pat. 303 a79 I.O. 1036. A conditional ordee 
staying execution does not come into force till tbe condition is fulfilled. 88 I.C, 1038 
a 1934 A. 698. 

STAY OF BXeOUTION PENDING SUIT BETVBEN OECRBE. HOLDER 

AND JODOMBNT-DBBTOR — Where a suit is pending in any Court 
against the holder of a decree of such Court on the part of 
tbe person against whom the decree was passed, the Court 
may on such terms as to security or otherwise as it thinks 
fit, stay execution of the decree until the pending suit has 
been decided. (O. ^21, r. 29.) 

ADDITIONAL ROLE FOR THE PUNJAB —When a suit Under 
Order 21,‘^rule 63 is pending the Court in which such suit 
is filed may if it considers that the execution of the former 
decree be stayed, intimate the fact to the executing Court 
which shall thei'cupon stay execution until the suit is 
decided. (O. 21, r. 29-A.) 

SOOPRr— Tbe Rulo 99 ooly celatee to staying proosodiogs in exeoQtioD by theCoust 
wbioh pa^flod the decree in wbiob prooeediags are pending, 16 A« 196 S 10 0i 146, 
But a Oourt bab no juriediotion to restrain a deoree-holder from exeoating his deoreei 
merely on the possibility of tbo ’appellate Oourfe reversing tbo deoidion o( suob Oourt 
in another suit instituted by eome of tbe judgment-debtorSi relative to their tights 
in the decretal property altbough it bad a ragbt while the question in that suit 
were awaiting trial before it to restrain tbe defendant fdeoree*holder) by an interim 
order upon him personally from enforoing his decree in tbe former aoitt 10 0» 146« 
Tbie eeotion does not apply when exeoution bae been carried out and tbe deccee* 
bolder placed In possession ol the prqperty* 7 A# 73. A suit between the ropte^ 
sentatives of tbe judgment-debtor ie not within tbe scope of this raid* 7 0» 738# An 
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erdac toe etay of execution of an award does not fall under thie rule aa it ie not a 
^eoree within the njeanlng of Ibia rule. 36 B* 196* 

DEORBB.— An award filed under B. 11 of the ludian Arbitration Act is not a 

deereoi Ita execution therefore cannot be stayed under this rulei 36 B. 196< 

» 

SnOH OOURT.»It has reference to the Oourta mentioned in r« 38 of 31| whioh 
are the Court by which the decree waa passed or the Court of appeal from such deoreei**^ 
130 P.B. 1908: 6N.W.P. 181. 

STAY OF EXECUTION OF A DBORBB PASSED BY THE HIGH COURT IN 
THB EXERCISE OF ITS ORIGINAL OlYIL dURI8OlCT10N.-~An order for etay of 
execution on the original eide of the High Court pending an intended appeal muet be 
made ordinarily to the judge who tried the case. 48 O. 796. 

STAY OF EXECUTION BY APPELLATE COURT. 

STAY BY APPELLATE COURT.— An appeal shall not operate 
as a stay of proceeding under a decree or order appealed from 
except so far as the appellate Court may order ; nor shall, 
execution of a decree be stayed by reason only of an appeal 
having been preferred from the decree, but the appellate 
Court may for sufficient cause order stay of execution of 
such decree. • (O. 41, r. 5 (1).) 

No order for stay of execution shall be made under sub- 
rule (1) unless the Court making it is satisfied, — 

(a) that substantial loss may result to the party apply- 

ing for stay of execution unless the order is 
made ; 

(b) that the application has been made without un- 

reasonable delay ; and 

(c) that security has been given by the applicant for 
the due performance of such decree or order as may ultimate- 
ly be binding upon him. (O. 41, r. 5 (3).) 

Notwithstanding anything contained in sub-rule (3) the 
Court may make aa ex parte order for stay of execution pend- 
ing the hearing of the application. (O. 41, r. 5 (4).) 

SCOPE. — Aa origiaal decree ie not easpeoded by the preeentation of aa appeal 
Iberetrom. 46 O. 670. Wbeo an appeal has been preferred agaioet a decree, the appel* 
lant may aek foe a stay of execution thongb be baa failed in the meanwhile to carry 
out the terms of the decree and has thus been guilty of oontempt. 4 I.O. 746‘»10 O. 
n.J. 631. An appellate Court baa power to stay ezeoution when an appeal is pending 
in auob Court. 38 C. 734 ; 1 A. 178 F.B. ; 37 1.0. 763 : 3 C.tj.J. 39 ; 15 I.G. 876=.94 
P ,W.R. 1913 : 64 I.O. 333 : 31 O. 733, The power of staying ezeoution is dieoretionary 
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thoagh the diBoretion ehonld ba exereiBecI jadloially. Ba I.O. 436. Bat wbeta thare ia 
no appeal, the appellate Ooncfc oannot order stay of exeoatioa. 43 A. 198. The appal- 
late Ooart oannot order atay of exeoukloa of the deorae pendiog the diepoaal o( an appeal 
against an order refOBiag to eat aeide an ix parts deorae. 81 IiO, 44S : 31 O. 1091 i 76 
IiO. 174. The appellate Court oaanot order stay of execution of its own dearae« 
when it revarees a deoree in favour of the plalntifi in a anlt. 10 Bom. H.O.B. 411. An 
application lor stay ol exeontion may be made to the appellate Court even when no 
order lot execution has been madOi when it is shown that an applioatiou foe exeeution 
is pending or ie about to ba made and substantial Iosb will result to the party applying 
nnlesB execution ie stayed. 9 Mye. Ti.J. 80 {contra held in 66 I.O. 302 ; 96 B. 683 \ 
that where no application lor exeontion ie pending there oan be order for stay of 

exeontion). 


STAY OF BXEODTION BY COURT TO WHICH A DEOREE IS 

TftANBFBRREO FOR EXECUTION. 

WHEN COURT MAY STAY EXECUTION.- (1) The Courfc towhicha 

decree has been sent for execution shall upon sufficient cause 
being shown stay the execution of such decree for a reason- 
able time to enable the judgment-debtor to apply to the Court 
by which the decree was passed or to any Court having appel- 
late jurisdiction in respect of the decree or the execution 
thereof, for an order to stay execution or for any other order 
relating to the decree or execution which might have been 
made by such Court of first instance or appellate Court, if 
execution had been issued thereby or if the application for 
execution had been made thereto. 

(2) When the property or person of the judgment- 
debtor has been seized under an execution, the Court which 
issued the execution may order the restitution of such pro- 
perty or the discharge of such person pending the result of 

the application. 

(3) Before making an order to stay execution or for 
the restitution of the property or the discharge of the judg- 
ment-debtor the Court may require such security from or 
impose such conditions upon the judgment-debtor as it thinks 

fit. (O. 21, r. 26.) 

No order of the restitution or discharge under rule 26 
shall prevent the property or person of a judgment-debtor 
from being retaken in execution of the decree sent for 

execution. (O. 21, r. 27.) 
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( Any order of the Court by which the decree was passed 
or of such Court of appeal as aforesaid in relation to the 
execution of such decree shall be binding upon the Court to 
which the decree has been sent for execution. (O. 21, 
r. 28.) 

8GOPB.>^Holwitbs6aading iha oidae of traastac. fche Ooart wbioh paaaed the 
deoree has powee to osdet stay of ezeoatioa of tho deotea. Tbe exaootmg Oautt merely 
eseroises a delegated jociediotiOD» aod it works oat the orders made by the Ooart whioh 
passed the deoree. 38 M. 466. The exeoating Ooart may temporarily stay exeoatioa 
ol the deoree. 7 A. 380. Bat it Is often better to stay exaoation .and refer the parties 
to the Ooart whioh passed the deoree instead of deoiding the objeotions itself. 86 A. 
'119. This rale avoids any hardship resaltiog from simoltaneoas exeoution by allowing 
an applioatioD to be made to the Ooart exeooting the deoree. 63 I.C. 809 >>13 Bar. 
Xi.T. 336. The order of the exeooting Oourt demanding eeonrity from the jndgment* 

' debtor amounts merely to the renewal of its previous stay order coupled with the 
oonditioo whioh it ia aathorised to impose onder O. 31| r, 36 (3J* 1935 £«. 653«* 

.91 1.0. 773. 

STAY OP BXBODTION BY THB HIGH OOURT IN OASBS OP APPEALS 
TO THE PRIVY COUNCIL.— The High Court may, if it thinks fib 

on special cause shown by any party interested in the suit, 
or, otherwise appearing to the Court, 

(a) and (b) * * * * 

(c) Stay the execution of the decree appealed from, 
taking such security from the appellant as the Court thinks 
fit for the due performance of the decree appealed from or 
of any order which His Majesty in Council may make on the 
appeal. (O. 45, r. 13 (2) (c),) 

The High Ooarl has power fco stay exesotion nobwithsfeanding thakaa appeal from 
each deoree has been admitted by spaoial leave of His Majesty id Ooaooil. 38 O. 396 
P.O.; 10 O.Ei.J. 836 : 4 I.O. 463 : (contra held in 3 0.0. 343). Applioatioo lot stay 
of exeoation onght always to be made at the fieat instanoe at any rate to the Court in 
India whioh has ample power to deal with the matter aoooeding to the oiroumatanaes 
of the partioalar oasa and has knowledge of details whioh the Board cannot possess on 
an interloontory applioation. 39 M. 379 F.O. The High Conrt oan stay execution 
under tbie rule only after the grant of a oertifioate for the admission of appeal. 4 I.O, 
106 — 30 M.li.J. 140 : 16 I.O. 846 — 6 8.L.B. 86 ; 6 O.W.U, 563 ; 19 B. 10 : 39 P.I*. 
R. 1916 — 37 1.0.673 (the ezeontion should not be stayed without euffioiant oaase). 
Oaoe the ezeoutioo baa peoaeeded under the deoree of the HigU Ooart subseqaently 
appealed against to the Privy Oonnoil, it is beyond the power of the High Osurt to stay 
escsontion. 8 W.R. 144. 

INHERENT POWBRS,— The High Ooart has inherent powers under 8. 161 in appro- 
priate oasea to stay ezeoution on receipt ol an applioation for leave to appeal to the 
Privy Oonnoil. pending the paeaing ol an order on the applioation. This nherent powez 
should be however sparingly ezeroiaed in view of the pzovieiona ol O. 4 r. 13, and tho 
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onas ia on the applicant to eatafalisb good groand lot staying ezeootion. 82 1.0. 739 p. 
40 O. 956 ; 1 Lah. Oaa. 858. Whonevot an appeal lies to the High Ooacti it haa inheKent 
poweE to stay ptooeediogs in the lowee Ooott. 63 I.O. 186 » 3 O.Ii.J* 99 « 31 O. 793 » 

4 I.G. 309 ; 03 P.R. 1910. The inbereot poweta ol the appellate Ooutt ace not 
restiicted oe oat down by the special or emecgenoy poweee given to the ezeonting Ooutta 
nnder O. 41. B. 6. 41 M. 813. A Oonit has inherent power nnder B, 161 to stay 
ezeoation ot ilB decree pending the decision of appeal. 83 P.R. 1910. 76 I.O* 419* 
1993 C. 614. 

STAY OP EXEOnTION BY THE PRIYY OOUHOIt..— When the Judges of the 
High Court bad differed in opinion as tegaeda the propriety ot staying ezeoation a^- 
their disoretion had not been ezeroiaed. tfaeie riordnhips ol the PrWy Connoil ordered 
stay of ezeoation. 29 0. 1 P.G. The Pfiyy Coanoll would not interfere unleas the lowae 
Oonrta had juriadiotion to order atay (ibid). It ia not oompetent to the Pcivy Ooun^I 
to order stay ol ezeoation. It may make an intimation to the Court below to stay the. 

14 Oa 990 I 3 CsW.lY* 69* 



CHAPTER XIV. 

KBS JUDICATA AND EXECUTION PROCEEDINGS. 

Oedera io exjoakion ptooeedinga do not oome direotly within the language ol 8« 

O. P. Code, a9 fcbere ia no Cocmer aaife in eaob oa9ee« 37 A. 689 ; 80 ItO. 792 #70 • • 

630; 76 I.O. 148. Bat each ordete ate. it not appealed Itom, binding on the parties in 
all eabeequont peooeedinga on the general prtnolplee ot law. Tbeee prinoiplee ate analo- 
gona to those o! Baa judicata ateiotly ao oalled andet B. 11, O. P. Oode. It has been 
finally decided by the highest judioial authority, the PeWy Oonneil. and haa be« 
teoogaieed by all the Ooutta in India. 6 A. 269 P.O.; 7 A. 102 P.C. *. 8 C. 61 

li.J. 367 ; 10 A. 79 ; 139 P.R. 1888 ; 14 C.W.N. 114 and 433 ; 36 B. 346; O.B.J. 

66 : 14 Bat. B.R. 136; 14 A. 64 ; 74 I.O. 781-2 P. 771; 80 I-O- 
17 O.L.J. 126 ; 109 P.B. 1913 ; 91 Bom. L.R. 344-60 I.O. 972 *, 40 ^ ^ 

I.O. 189 ; 48 0. 499 ; 36 0. 336 P.C. ; 30 M. 403 ; 1933 Xi. 361 ; 16 I.O. 938. The 

judgment pronounced in execution ptooeedinga is aa binding between the parties and 
thoee claiming under them as an interloontoty or fioal judgment in a suit is binding 
upon the parties. The binding lotoe of suoh a judgment depends not «p(m a 
law, but upon general prinoiplee of law. 47 M.L.J. 386—81 1.0. 676 * * ® 

one stage an order is m»de dUsIlowing the objeotions ol the judgm^t-debtor. the 
ordoc U bindtog ia all aubseqaeoi stages ol the same oMoution. 64 I«0. 79 . i • 
440. teferecd io) \ 48 I.O- 336-36 M.D.J. 676 ; 44 I.O. 654. An order in the course of 
an exeoution ptooeedinga. which is not appealable ia final between the parties not 
under 8. 118, O. P. Oode. but upon general pciooiples ol law aa an interlooutory orde 
in the suit. 14 Bom. D.R. 673-16 I.O 338. A deoiaion at any stage ot an exeoution 
proceedings ie binding not on the ground of res judtoala but upon the ?' w 

pies ol law. 6 A. 369 ; 48 O. 499 ; 4 I.O. 119-9 O.L.J. 356 ; 6 I.O. 89-11 O.L.J. 357. 
Where in exeoution of a decree against a firm, a definite deoiaion afieoting a 

piece of property or a partioular person, haa bean arrived at, and from 

Lthing baa been done by way ol appeal or iustitation ol suit, the deoree is a final one 
between the parties and the same point cannot be raised in a subsequent P«^o°««d.'ig. 46 
A. 736. When a Diatriot Judge on appeal diaallowad all the objootiona 8 

ment-debtor to execution and anoh order ol the judgment-debtor was appealed 
bia anooesBor in office could not on appeal atieing out of a aubsequent order ol the 
lower Court in the eame ptooeedinga, reopen the queation already decided by his 
predeoeaaot and diraot the disposal afresh of all the objeotions otig.naUy urged by the 
iodcment debtor. 3 A. 173. The principle of rss judicata doee not depend for its appli- 
oation upon the question whether the deoison whioh is to be used 7*®® 

right decision ot a wrong decision in law ot on faota. 34 A. 133 , 75 . . • 

Contrary rnlings.-Tba provisions of B. 11. O. P. Code do not 

ptooeedinga. 70 I.O- 630- 1933 N. 119 : 33 I.O. 754 ; 33 M li.T. ; 

11 I.O. 980 ; 8 I.C. 93 ; 3 I.O. 105 ; 68 I.C. 339 ; 46 M. 768 F.B. ; 73 I.O. 313 , 74 

1.0. 677 — 1933 Ij. 660. 


Taking the analogy of Hes judicata, it may be conve- 
niently laid down that the following conditions must occur 
in order to make a matter barred on the principles of Jdes 
judicata^ 
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1. THE MATTER DIREOTLT AHD 8UBSTAETIALLT IN ISSUE IIT' 
BOTH THE AFPLIOATIONS MUST BE THE SAME EITHER AOTDALLT OR 
OONSTRUOTIYELT, 

3. PARTIES TO THE SUBSEQUENT PROOBEDIHOS MUST HAVE BEER- 
PARTIES TO THE FORMER PROOEBDINOB AMD LITIOATIMO UNDER THE 
SAME TITLE* 31 I.O. 938 ; 101 F.B. 1916. 


3. THE FORMER APPLIOATION MUST HAVE BEEN HEARD AMD 
FINALLY OBQIDEO, A.W.N. (1683) 136 ; 33 B. 86 : 33 B. 396. 


4. THE COURT VHIOH DECIDED THE FORMER MATTER IN DISPUTE 
MUST HAVE BEEN A COURT OF COMPETENT JURISDICTION TO EXECUTE- 
THE DECREE. 


6. Alibougb Ibe dootrioe laid down in 5* 11 may be applied to oeifcain proceed- 
ingB in execution arising out of the same judgment eo as to put an end to tbe litiga- 
tion and may possibly be applied in oectain oases when certain aaitebave been brooght 
raising pointe wbtoh have already been decided in exeoation oases souxbt between the 
same paitier, THE SPECIAL RULES LAID DOWN IN THE EXPLANATIONS- 
4 AND S TO SECTION 11 WHICH GO BEYOND THE ORDINARY DOCTRINE OF 
RES JUDICATA OUGHT NOT TO BE APPLIED GENERALLY TO EXECUTION 
CASES. 37 A. 609 ; 34 M. 681 ; S Pat. Ii.T. 409-67 I.O. 686 ; 60 I.O. 973. 

An omiesion to raise objeotion to a wrong olaim in exeoutian is not rra judieatn in 
a later execution applioation as tbe PRINCIPLE OF IMPLIED OR OOMSTRUCTIYB 
RES JUDICATA IS NOT APPLIOABLE TO EXECUTION PROOEBDINOS. 19 A. 
£i.J. 964. The peinoiplo laid down in the rule tUet where a relief claimed in tbe 
plaint is not expressly granted, it will be deemed to have been refused, does not apply 
to applioatioDS in execution ptooeedings. 34 M. 691 \ 40 M* 780 ; 40 M. 1016. 

6. The order wbloh ia to have the effect of res judicata most have been passed IN 
A PEOOEEDINO WHICH TERMINATED IN AN ORDER IN AN EXECUTION- 
PROCEEDING, AND IS LIABLE TO BE SET ASIDE IN APPBIL FROM A FINAL 
ORDER IN THE SAME PROCEEDING EVEN, if tbe interlooutory order bad not 
been inoidentally appealed againet. 89 P.K. 1889 ; 143 P.R. 1983 ; 11 I.O. 316. 

7 THE ISSUE MUST BE AN ISSUE MATERIAL TO THE DECISION OP 
THE OASE AND NOT A COLLATERAL OR INCIDENTAL MAITBR.— 28 O, 133. 


8 THE PRINCIPLE OF CON8TROOTIYE RES-JUDICATA SHOULD BE 
VERY CAUTIOUSLY APPLIED TO EXECUTION PROOBEDINGS,— 40 M. 1016; 

40 M. 780; 33 1.0. 764 ; 98 A. 3bS; 36 I.C. 934 ; 37 1.0. 78 ; 46 C. 630 : 1 Pat, L.B. 146: 

83 I.O. 166—36 Bom. Ii.B. 817. 


4 THE HATTER DIRECTLY AHD SUBSTANTIALLY IN ISSUE IN BOTH 
THE APPLICATIONS MUST BE THE SAME, EITHER ACTUALLY OR COH- 
STRUCTIYELY.— Tbe effect ol tbe previous order will be oonaned to tbe point 

aotually in oootost between the patties. 11 B. 637 J 14 B. 906 : 16 A. 84 F^B.i SO I.O. 

laM. L. J. 34; 37 1. 0. 960; 1933 N.l. There is no rea 7 Md*cafa when 

tbe r'elilf’ claimed in the two applioatlons is different. 18 M. 483 ; 30 M. 604 : 33 A. 
gfi 4 P a • 39 O 848 ■ 4 Ii.W. 101. When an objection to the maintainability ol an 

not rM judicata. 44 I.C. 230. An ordat mad. in exeoation ptooeedlnge whetbei tight 
wrong bate n enbseqnent nwIio.tion, ■»hen tbe .nlidity ol tbe fl..‘ w 

qneeOon to determine -hether the letter npgiieetion 

63 1,0.189. The mntter mnet bo directly nnd enbelentmlly deo.dedo 4a O.aSO.u 
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37 I O 78 • 11 O.C. 220 ; 14 B. 206 ; 26 O. 262 ; 8 O. 61 ; 2^ 282 J 31 0. 822 ; 7 A. 

282 - 18^/664 ; 18 Ii.W. 662 ; 67 I.O. 663-1923 O. 287. Tho deoieion on a qaea 

in ie’eno is binding between the paetiea. thongh aa to aomo ol 
agreement, and aa to otbere on an adjadioation by the court. 47 O. 446. 

8. parties TO THE aUB9EQDENT n^nER^THB 

PART1R8 TO THE FORMER PROCEEDINGS AND 

SAME TITLE. — 33 M. 483 ; 16 M. 477 : (1918) M. W.N. 748 ; 66 I.O. 26 — , . 

63 “ t . 0 676 = *7 M.I,. J. 336. W6ea A. h.. go. .wo “ 

by .he olelmant C. allowed ia aieoQtion ol one ao.a ae .„i“et ,he 

tL o.ha. deotee. 89 P.D.B. 1909-4 I.O. 970. Ah order allowing 

iadgmoD.-deb.or doee not operate ae r«3 judirota against teanoloraaa ’ 

and doee no. debar them Irom raising .ho plea that the ^ 

barr.d by limitation. 91 I.O. 938-18 O.D.J. 961. Kxeon.ion ‘nt 

okjeotor and the deoteo-holder do not operate ee res jttd.eam eo « I* “ ^^933. 

obieotion to the atteohm.nt by the jndgmenfdsbtor. A.W.N. 

A judgment debtor who wao not a parly to a preyiona applioation for eiso 
deoree or to any order made upon It ie not pteoinded irom ehow.ng thaj ^^the ea.d 

application wae barred by limitatLoo and therefore was not in a'eoree- 

0.322:67 1.0.879. When an order reocgnieing the . A W N. 

boldere waa made behind the back ol otbere. anob order would “*® ' 

(1883) 19. The parties must be litigatirg under the same title. 17 O. Of. 

a. THE FORMER APPLICATION MOST HAVE BEEN te r« 

DECIDED.— The adjudioalion must he on the 83-^7 A 66* t 

iudiaata. 15 A. 84 P B.; 48 P.R. 1900 : 20 O. 122 ; 11 B. 637 : 22 B. 83 . 7 A 564^, 

16 A. 56: 3i B. 109 ; 16 4.390:30 1.0.707; 12 M.D-J. * B 405' 

189 ; 76 I.O. 761 : 14 l.C. 197 ; 3 O. 47 : 23 B. 35 : 21 O. 784; ’J ®;^trei; 

44 1.0.661. Where an orlsr on merits had not been made and 

daolined to entertain the application, a aabsequeut applioabian will n hioh nroDetly 

47 P 0. A deoision in the coatee ofexeoution ptooeedinge on a ^ 

tlieea icr oonsideration is final and binding between the patties. The ‘>*“<*-6 
raoter ol the order is not afieoted by the ciroumstaooe that as ®°“® 
was based on agreement and as to others on an adjudication ***® 

When an objection ol a parly in exeoatlon proceedings is * g/ 

adjudication of the question raised by him it cannot operate as '“f 
Where the exeoutioo applioation is withdrawn there is no res ?udico<a. 23 35 , 43 

7r." 900: 36 4. 1727.32 B. 296. Where aa objeotion petition - ^-®^ 

for delaaU there is no decision on merits and henoe no res 

287- 67 I.O. 663. A judg nent-debtoc who puts forward objections * ® 

exeoutron department is not always bound to put forward all poeaiole objec- 
.. (nr all If heomits any. the matters which be omits and which 

T.Te raised oi* deoided cannot always be treated as 

him. 32 l.C. 764-2 O.L.J- 611. An order in prior ” .^g^gj 

“^TaVle elnecne. .. -“L 7.,i“";9r ‘Tb: p^rr. 

,7ri!aW°doernor a^pplV^toUtoution proceedings unlssa the 

Jrr ^m- =n:r6. r 

-4 Pat. L.J. 330 ; 10 I C. 369 = 19 M. I3l. There is no res iud%eatm li the objaotioo to 
the execution and the applioation lot exooation are eimply dismiaaed or 
delanlt. 28 O. 122-10 O.W N. 209 : 22 B. 83 ; 105 P.R. 1882-48 P.R. 1900 . 12 0. 
Ij 3 312 • 16 A. 84 p. B ; 14 O.W N. 1900. The dismissal of petition ol objeollons feq 
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oxeoatioQ of a deazae, for defaalt of appaaratioa, neither party having appeared on the 
day fixed for beaeiog will not operate ae res 7 «dieata so as to bat hearing of similar 
objeotione to a eabseqaeat application to exeoafee the same deoree. A.W.N. (1696) 16. 

Servlee of notioe, — *Mere eezvioe of notioe on the jadgmen6>debtor does no amount 
to res 7 Udieata. 10 W.R. F.B. 6:80. 616 ; 16 Q.W.N. 661 ; 9 M. 1 ; 35 O. 100 ; 33 
B. 63 ; 11 Bom. r,.R. 1381 ; 14 O.W.N. lU ; 105 P.R. 1883 ; 10 W.N. 39 ; 18 O O- 
S74 i 13 0.0.90. If the judgmeat'debtor had no opportunity to oootest the vali* 
dity of the previous order it is not rss judieaia, 29 M.D.J. 83«31 1.0. 763 ; 34 I.O. 
144 ; 16 O.W.N. 66Ib*14 M.L.T. 630 ; 19 C.Ij.J. 313 ; 900 P.R. 1669 ; 97 C. 910 ; 13 

0. 0. 90; 33 I.O. 445; 5 l.U. 89 » 14 O.W.N. 433. 1/ the order bae been improperly made 

against the deoree*holder and is not detrimental to the judgment- debtor, the queetion 
beoomee res judicata even though eoohorder was passed without notioe to the judgment- 
debtor. An order in execution between the parties to the suit passed ex paris after notice 
which the Court considered eufiSsient service operatea ae res Judicata in eubseqnent 
stages of the exeoufion prooaediogs. 37 lid. 463 ; 8 O. 51 P-O.; 93 C. 864 : 94 M 669 ; 
4 W.N. 39 : 3 W.N. 161 : 47 P.R. 1906 ; 4 P.R. 1866 ; 17 O.D.J. 196 : 16 A. 890 ; 94 
A. 363 : 13 A. 911 ; 15 W.R. 67 : 18 0.0 . 374 ; 148 P.R. 1883 ; 10 W.R. 8 F.B.: 37 

1. C. 66 : 19 B. 261; 16 1.0.236; 9 0.65; 6 B. 64 ; 50 I.O. 979 i SO O.Ii.J. 16 ; 
(1914) M.W.N. 80 : 22 I.O. 899 ; 37 F. Ij. R. 1905 ; 16 A. 84 ; 40 M.L.J. 656^14 
O.W.N. 114 : 68 1.0. 887 : 37 M. 469. When the judgmeut^debtor ought to objeot to 
the exeoutioD application on the ground of illegalities in relation to execution proceed- 
ings, e.g., noD-setvioe of notice on the txaneleror under O. 21i r.l6, he oannot take each 
objection when a scbseq nent application for execution is made. 24 O. 199 ; 67 I 0. 707. 
Wheneervioe of notioo has not been made in aooordance with law, the judgment-debtor 
is not barred from oouteetiog the applioation as being time barred. 39 1.0. 744. 
Notice ie essential for constructive res Judicata iu exsoution. 13 O'Xi.J.96^9 X.C. 913 » 
40 M. 1016; £6 I.Q. a01«31 O.L.J. 389 ; 63 1.0. 480=13 Ii-W. 389; 36 M.L.J. 83 ; 
21 1.0. 783 ; 37 M. 314 ; 37 l.C. 326 = 18 O.W.N. 1388 ; 37 1.0. 66 ; 30 M, 366. An 
order against the decree-holder without notice to the judgment-debtor returning the 
execution application for amendment by reducing the amount, ie a judicial adjudica- 
tion and the deotee-boldec is not entitled to a larger amount. Absence of notioe to the 
judgment-debtor ie immaterial except when the order is passed against him in which 
oaae the ex parte order oannot bind him. 37 hi. 374. Orders passed in execution 
department are binding on parties even if invalid, if they ate passed after notice to 
them and no steps are taken to set the orders aside by appeal or otherwise. 139 F.Li. 
R. 1906. When the matter was decided without notioe to the other party, there is no 
res judicata. 44 O. 954 ; 64 I.O. 933 ; 96 M.L.J. 83 = 91 I.O. 789 ; 63 1.0. 460= 13 L. 
W. 997 ; 34 A 518 ; 4 I.O. 1111 = 6 M.Ij.T. 993 ■ 4 I.O. 478 = 3 U.£>.R. 133. 

4. THE COURT WHICH DBOIDEO THE FORHBR HATTER IN DISPUTE 
MUST HAVE BEEN A COURT OF COMPETENT JURISDICTION TO EXECUTE 
THE DECREE. — The order of a lower Court oannot operate as res judicata against tbs 
deoree-hoider proceeding in exjoation on tbe strength of a superior oourt’e order passed 
later on by virtue of an appeal from an order prior in date to the first mentioned order. 
36 B. 346. An order of attaobment on the applioation of a deocee-holdee made after 
servioe of notioe on tbe judgment-debtor cannot be set aside by the eucoeesor in ofiSoe 
of the Judge who passed tbe prior order. 18 I.O. 841 = 17 O.Ii.J. 136. A deoieion is 
not binding on the appellate Court ou an appeal from a final order in the earns pro- 
ceedings even if the interlooutory order bad not been immediately appealed against. 
89 P.R. 1894 ; 43 P.R. 1888 ; H I.O. 316. 

THE FOLLOWING MATTERS MAY BE HELD TO BE RES JUDICATA IH 
EXECUTION PROOBBOINGB. 
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THE JOBISDIOTIOM OF THE COURT TO ENTERTAIN AN APPLICATION 
FOR EXBOUTlONi —Tbe finding that kbe oouct hae no jariedtokioo to eatertain the 
applioation for exeoation beoaaea the iadgmant'debtor had bean deolared an inaolvenk 
aafca as res judioata lot a subseqaeot applioation lot exeoation. 37 A. 148 (Approved in 
3 8.D.R. 133). If a oootk has jariadiotion in a oerkain matteti aa irregalartty should 
be oonsideted, oovered and oared by the assent of the party. Where jariadiotion ezlata 
ovee the 8objeot*matter. reqaiting onl; to be invoked in the right ^ay. the party who 
has allowed the ooart to exeraiae it in a wrong way oanoot be permitted to afterwarda 
tarn round and dispute the legality ol the ptooeedinge due to hia owu intention or 
negligenoe. 11 B. 133 (followed in 17 B. 164). 

EX-PARTS ORDERS.— An ex-parte diemissal of objeotione to ezeoukion, or an 
ex-patte order operetee ae res judteatct. 33 I.O. 443^(1916) 3 M.W.N. 64. Ex parte 
ez joutioD by the deoree-holdet when allowed, has the effect of res judieata^ 

EXECUTION IS TIME BARRED OR NOT.— Toe qaeatioo whether exeoation 
ie time barred or not operates as res judicata. 17 O.W.N. 113»10 I.O. 359 ; 14 Bom. 
L.R. 361»U I.O. 977 i 44 B. 337 : 46 1.0. 404 ; 41 I.O. 675-3 Pat. D.W. 13 ; 54 
I. □. 736 When after reoeipt of notice under O. 31| r, 93, the judgment- 
debtors filed objeotione, ae to bar of limitatiooi but ou the day fixed for hearing 
them, did not appear and the objeotione were dtsmiesed for default, they were 
estopped from pleading in a eubsequent application for ezeoutioo of the deocee 
that the former applioation was barred by limitation at the time it was made. 
94 A. 963. followed in 31 0. 839; A. W. N. (1905) 237: A. W. N. (1906) 70. 
Though the ezesutiou of a decree may have been barred at the time of the applioation 
an order for ezeoutioa if regularly made by a competent court having juriadiotion to try 
the question ie valid if unrevetsed. 8 O. 51 P.O. ; 47 P.R. 1903 ; (Applied in 6 B. 686 ; 
8 A. 493 ; 13 A. 564 ; 3 Bom. D R. 416 ; 34 A. 983.) When an order for ezeoution 
has been made by a oompeteot oouit on a previous applioation for exaoution after 
due notioa to and without any objection by the jodgmeut-debtor, it oould not after- 
wards be pleaded on a subaeqaent applioation that the previous application wae time 
barred. 4? P.R. 1906; 36 M. 669: 33 0-374 : 44 I.O. 4 ; 8 O. 51 ; 16 A. 390 ; 18 O.C. 
374 ; 47 1.0. 154 i 44 M. 337 : 45 B. 453 : 1933 C. 393. If an ezeouting court holds 
rightly or wrongly that a deoree is ex;outable even after the 13 years have elapsed 
and orders ezeoution to issue and the judgment'debtor does not oballenge the order 
by way ol appeal, review or revieian, the order is binding on him and on priooiples 
aoalogous to those of rsa iuiioa'a he is precluded (tom ohalleuging the order 
at a eubeeqaent stage of tbs prooeediogs. 60 I.O. 905 (N) , 66 1.0. 751 ; 79 I.O. 473. 
An uoappaaled and henoa fioal order deaiding that an ezsoatioa applioation has been 
barred by limitation will operate ae a bar to exjoation upon a subsequent applioation 
for exaoution of the same deoree. 9 C. 66. A deoieioa on an application to ezsonte a 
deoree that the applioation is barred by limitation dose not operate ae res judicata in 
a eubsequent applioation to exsoate the deoree. 46 B. 467 ; 31 Bom. Ci.R. 344 ; 67 I.O. 
879. A.n order daolariog exjoation barred ae to mainteoanos for a oertain period ie no 
bar to ezaoutioa (or a later period as res judicata. 18 M. 483 ; 30 M, 604 ; 18 M.Hi.J. 
643. The diemissal ol an objeotioa by the judgmant-debtor to the exaoutioa of a deoree 
on the ground of limitation ia not res judicata when it was struck ofi without any 
judioial detrmiaation. 10 O.W.N, 309 ; 3 I.O. 47. Bo long as an applioation tor 
ezeoution ie pending the judgment-debtor oao at any time ehow that it ie barred by 
limitation and the court baa to diemisa it under 8. 8. rjimitation Aot. It ie only when 
the point ol limitation ia oonoluded by prooeediogs ia a previous exeoation applioation 
that the judgment-debtor is not allowed to take objeotioo on the aoore of limitation 
In a Bubseqaent exsootion of the deoree. 53 I.O. 66— (1930) Pat. 109 — 3 Pat. L.T. 33. 
When the ooart after the eervioe of notice on the jadgment-debtor, to show oaoee why 

66 
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the decree shoald not be exeoated makes an order for ezeoatioo. by attaobmeot of pro- 
perty, the court is thereby deemed to have deoided whether rightly or wroDgly that 
the ezeoutioD was not then time barred, and aoootdiogly the jadgmeot debtor is pre. 
eluded (in aubsequent prooeedioge) to show that the previous ixecntion application 
was In fact time barred. 14 A.L.J. 370 ; 10 I.O- 433 ; □! O.W.N. 946-37 1.0. 66 ; 

36 M.L.J. 965 — 33 1.0. 390 I 19 B. 96l ; 16 I.O. 939 ; 9 O. 66 J 6 B. 64 ; 90 O.Tt.Jn 

16 ; (1914) M.W.N. ISO ; 93 I.O. 899 I 97 P.R. 1906 ; 1905 W.N. 937 ; 15 A. 64 P.B.;. 
24 A. 982 ; 14 O.W.N. 114 ; 37 I.O. 443 ; 18 0.0. 374 ; 16 A. 890 ; 10 0.0. 869- U 
the execution order ie regularly made by a oompetout court soob order is tantamonut 
to an implied adjudication that the execution applioalion was not then itme-bacred 
and the judgmeat-debtor is precluded from ebowing that In faot the order was ® 
under the oircumstancea when the txeoulion applioatiou was time barred. 8 0.61 

P.O ; 6 B. 64 ; 16 A. 84 P.B. ; 18 0.0. 874 J 13 0.0. 90 ; 10 I.O. 369. 


RJOBTS OP APPLICANTS TO EXECUTE ie a matter that has the force of res 
iudicata. 69 I.O- 161-19 L.W. 34. When the benefioial owner of the 
foe execution under O. 31. r. 16, and notice was iesued to the ludgment-dobtor w 

aid notr.i.e .n, objeo.iOD. he w.. hrtd to be b.rr.a I O 

the former to exeou.e the decree. S 8 A. 389 ; S3 I.O. 386- 13 A.D J. 306 . 80 I.O. 

733-33 A. L.J. 938: 17 A. 386. When the jadgment dehtor did not object to t e 
eubetitution of the deorer-holdec in a vtevions prooeediog he oanoot eobeeqnently po 
jreuoh objeetione to exeontion. 3 O.L.J. 199. A iadgmen.-debto, who “"o" 
in the eieoulion of a deorao oannot enbeeqaeotly objeot to the eieoution thoreo . 

I 0 393-10 L B.R. 380. An application by the judgment-debtor for the poelponemen 

m an eLn^^^on ea.e would no. amount to an eetoppe. under 8 . 

no ae to preolnde him from maintaining thatexeoation of the decree .e barred by the lapee 
^ 10 C 196 P O When a queetion hae been tried and determined nnder 8 . 17 it 

:lnr be reo;e‘::d^aoder8.“376 old Code < 8 . 61 of the ne w 

rir- 9 “c 369"fVnow"V'^ P*-7in execution after no.ioe to 

r:;e:ni°n. r 'the ground -.eS-ty. he cannot t.e 

application for exeontion. 6 Pat. D.J. 639 Whe. ^^^^^^ .Borded to the jndg- 

ZlVdZl'r f "y .h“e de^or^ a eeoond application after an opportunity ieeo offered 
is not barred as tes judicata. 91 C. 784. 

SALE - in order allowing ealo aote ae r« judUota. 8 .I 0 of a certain « 

being non-aneee.ral operatee ae «e jndienfn. A droieion tha^t 

liable to eale can be rl^fuiicata in a euboequont enit. (1933) M.W. 

a When in a piooeediog to eet aeide a sale the applioanta 

^iulftho o.ee that the person whose property purported to have been 

get Up 4 . - tHAiy wApfi hftd died before kho decree aod did not put forward t 

legal ‘VaLron sued to^ aside the sale, «i... that the jadgmeot-debto. 

oase “P°“ ft- hilt before attaohment, held that the soil was barred by the tnlo 

died after the decree bo jq If a tenant Judgment debtor omits to 

of res judicata, 93 ^ of » holding la an execution proceeding 
raiee an objaotion aa to eetopped from raising it In a subsequent exeoa* 
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^«en »ised in the salt. A.W.N. (1893) 6 : S7 A. 684 F.B. A jadement*debtoc who 
might have raised obleoliona to a sale in ezeoation of a decree against him or who 
might have appealed against the order for sale bat who refrains from doing bO| has nn 
right after the eale has been carried oat to prefer an objsotion that the property sold 
was not legally saleable. 79 I.O. 106. A deoision that a oertain land is liable to 
attachment and sale is oonolaeive and aots as res 7 t«dieafa in eabscquent prooredings. 

4 I.C. 478-9 S.Ii.R. 133 (8 0. 61. 6 B. 64 : 19 M. 64; 27 A. 148 followed). That 
properties should be sold in a oertain oriet aots as res jucieala, 6 I.C. 210 — 7 A.D.7. 
401 : A.W.N. (1891) 33. A judgment-debtor is precluded from objeoking to a sale on a 
ground wbiob he might have raised but. did not raise against the order which was 
made by the Court. 6 0.0. 261 (B). 

Sale preolamatleo. — Where a judgment-debtor is duly appraised of the date 
flzed for settling the details of the sale proolamation he is debarred from urging suooess' 
fally in an application to set aside a sale that the value eotered la the sale proolama. 
tiou was inadequate. 78 I.O. 737. When in epite of notioe to the jadgment-debtor, be 
did not attend at the settlement of a sale proolamation under O. 21. r. 66, be oannot 
by reason of euoh noo-atteodaaoe be estopped by peinoiplea of res judicata from object- 
ing to the valuation afterwards. 74 1.0. 830 — 4 Pat. D.T. 721. When at one stage an 
objeotioo to the abeenoe of proolamttion was tazen, bat rejeoted, tbs point is not res 
judicata on an application to set aside the sale under O. 21, r. 90 and the Court oagbt 
to take evidenoe aad deoide afreeh. 46 M. 736. Where the objeotions of the judgment- 
debtor in the proolamation of sale were set aside they do not aot as res judicata in an 
apjlioation to set aside the sale, as there ia no provision of lav autborisiog the tn- 
veatigatioQ of objeotions in question before the oonolusion of the eale. 46 M. 796. 
Prooeediogs under O. 21, r. 66, are of a noa-judioial or quasi judioial oharaoter and 
any deoision oome to in those prooesdings cannot operate as res 7udie0fa oo the point 
raised in a regular suit. 78 I.O. 683 (&.). Where in an applioatiou foe execution by way 
of sale of oertaiu properties the Court ordered attaobmeot of tbe properly and issue of 
notioe to the judgment-debtor foe eettlement ol the sale proolamation. and in epite of 
the judgment debtor’s objeotlon to suoh ezeoution ordered tbe issue of proolamation 
in bis peesenoa but did not in express teems pass any orders lot sale or deoide that 
ezeoution oould be eutoroed by sale, held th*s tbe order of tbe Court would not operate 
as res 7 ‘udieafa on tbe question ol the daotee holdet’e tight to ezeoution by sale of tbe 
property eo as to estop tbs judgment-debtor from raising tbe same question oo a 
subsequent appHoation for ezeoution by way ol sale of the earns property. 46 O. 630. 
When a deoroe holder having put up certain properties of the judgment-debtor to sale 
in ezeoution. bid at the auotion at Rs. 600 but failed to deposit the earnest money 
and then applied to withdraw tbe ezeoution and tha Osurt batog of opinion that 
this waa a dodge to avoid paying the earnest money allowed tbe appUoatioo, but sub- 
jeot to tbe condition that tha sane property should bo put up for eale first at the next 
applioatiOD lor ezeouliou and the deoree-holder must bid for it held that tbe order ol 
the Court did not aot as rei judicata. U O.W.N. 236. When the Court coluaed to 
oocfirm the ezeoation sale owing to tha absence of the receipt, but at tha earns time 
direoted that the deoree-holdecs ehould not have power further to exeoute their deoree, 
on a further appHoation lor aale, it was objeoted by tbe judgment-debtor that the 
previcus order ol the Court operated as r<s 7ui»eafa ; but it waa held that tbe order 
tbaa relied on was eupei fioue aod not wart-»ated by any issue then before tbe Court 
and did not operate as res judicata. A.W.N. (1895) 119. An order that the property 
canuot be sold te no bar to the attaobment of the eame. 26 O. 362. 

BIGHT TO INTBRBST. — When tbe jadgment-debtor allowed several applioa- 
tlons for ezeoution of the decree asainst him to be made In which tbe deoree-holdee 
treated the deoree as beating intereet and orders were passed by the ezeouting Ooort ia 
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aoootdanoe wUb these appltaatiooBi the jadgmeiil-dobtot ooald not on a sobseqaent 
applioation lor ezeoation beiog made, objeot that no intereet was payable nndec the 
deoeee. A.W.H. 11901) 32. Bat see 17 M.L.J. SIX. Where rale ol interest was once fixed 
in ezeoation prooeedinga as payable on the amount ol deotee it ooald not be gaeetioned 
by the judgment debtor in enbeeqaeot peooeediogs. 12 M L 7. 97. When a deoree- 
boldee olaimed in ezaoation, interest not awarded by the decree and then, the debtor 
not objeotiog. got an order in his lavour that will not operate ae ret Jadicata, specially 
if the notloe ol prior ezecotion did not mention the olaim for intereeti 17 M L.J. 911. 
When In refecenoe to an application for ezeoation ol a deotee a Ooort made an order 
construing the dsocee to award interest at a oertain rate till paymenti no oontrary 
oonstruotion oould be placed on the deotee in a subBeqaent applioation in the ezeon 
tion prooeediogs. 7 A, 102 P.O« ; 6 A. 269 P.C. 2 19 M- 54* 

OE01810N AS TO UBBMB PROFITS. — An order es to the liability ol the defen- 
dant to pay mesne profile and the amount of the mesne profits payable eots as res 
judicata. 5 1 l.C. 98 «29 O.Ij.J. 246 2 37 1.0.997 2 60 I.O. 262-39 O.L J. 470 2 6 I.O. 
387-11 C.Ij.J. 601. 

INTERPRETATION. — A oertain interpretation put on the decree operates as res* 
7Udica«o. 10 M.L.T. 399, When a decree has been in«ecpteted in a partlonlat eense 
ae bslween the parties that interpretation has the lotoa of ret iuiioala and the flubse- 
qnent amendment of the law has no efiect on this qaestioo. 32 A. 210, Althong a 
deotee does not in terms give a oertain relief, yet il it is construed to give a oar ^n 
relief, it is not competent to the Court, oa a aabseqaent applioation to ® 

order as erroneous and put another oonstruotion on the deoree* 19 M. 64 (fol owe 
in 20 M. 269 : 24 M 683). A oonstruotioD put upon a deoree in previous ezeoation 
though erroneous is binding and no oootrary oonsltuotion oao afterwards be P**®® 
upon the decree. 6 A. 269 P.O. 2 7 A. 102 P.O. ; 19 M. 64 2 96 M. 663 ; 48 P.R. 1900 
37 M. 314 ; 23 I.O. 390 (MJ ; 14 I.O. 264 (M.) ; 80 I.O. 523 (A.). 

PAYMENT OR ADJUSTMENT, — When in ezeoation of a deoree, the payment ol 
the debt was alleged and brought to the notioe of the Oourt by the ji^gment 
within 90 days of the alleged payment, and the Court going ii^o o jso i 
against the judgment-debtor held that a suit by the judgment* e .or or * j* 

tion that he had paid the amount alleged by him w« b«red by the rule ol res ;ud.- 
cati. 91 P.R. 1912. The order dismissing the judgment-debtors applioa . 
par. a of t. 2 of O. 31 for oertifloation of paym.ot m.de by him to th. 
ia aatlafaotloa of the deoree doee nel aot as r« iudioaia and 

prevented from eertUying the payment to the Coart nnder para (1) of the rule. B9 I.O. 
196 — 1936 P. 622. 

ARREST.— A previous order ol attest ia res 7udico(o. 12 A.Ij.J. 306-33 I.O. 386. 

ODE3TIONS OP SUBBTANTIYB LAW AND PROOEDURE.-Where substantiyo 
rights are deoided in an order passed in ezsoution prooeadings. sooh a ^ 

ret judicata in subsequent ezeoation appUoations. But whan the deoision on the pre. 
vioua application was one on a question of procedure as it then etood. it 
operate as ret judicata when that ptoooduto ilaell ie obsoged by the statute law. 

M. 933. 

ATTACHMBNT.-An erroneous deoision that an attachment was aabsiating is 
re. iuii,ala in a farther proceeding in the same matter eeeking to '“’J” 

proeceedinge in exeention, 36 M. 653. gBiL'^Pa. L W 279 11 - 

attaobment is final and operates as res ;«disa«fl. 44 I.O, 664 4 Pat. L.W. 

orooertv was not liable to attachment in ezeoation of one deoree on the ground that i 

diroot h”lonrto the judgment debtor. it was equally not liable 

ezeoation of another deoree. 101 P.R. 1916. Previons improper ° 

.I^rtraoeBDotact as ret judicata. 96 P.R. 1906. When the oonrt rejected the 
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appliontioa lot the temowl of the attaohmaot at a time when there wae do eubsietiDg 
attaohmeot at all an application lot removal ol the eacood 

the same property ia not barted aa res 7 udtoa(o. 7 B. 400 ; 13 B. 73. When in api 
ol notice to the jodgment debtoe he did not attend at the settlement ol a sale 
proolamatlon under 0.21. t. 66. he cannot by reason ol enoh noo attendanoe be 
ooneidered to be estopped by the principle ol res judxcata 

thereafter that the property was not liable to attaohment. 46 M. 760 When ^ 
iudgment-debto. objected to an attaohment ol oertam 

omitted to mention in hie objeotion certain houaea in reepeot ol which be filed 
obieoticn before sale, it waa held that the jadgment-debtor could make the second ob- 
ieotioD and 8. H, C. P. Code, waa no bar to euoh objeotion. 
diaailowing attachment aote ae ree judicata. 44 1.0. 4«-(l910> M.W.N. 143. 

ALLOVINO OR DISALLOWING BXBOUTiON.— Where sacoeesiye applioatione 
for execution cl a decree are allowed by the Court without any objection beicg taken 
by the judgment-debtor regardiog the yalidity ol the decree it la not open to him in a 
Bubaequeut prooeediug to contend that there ia in faot no decree which can be executed. 

18 1.0.246-4 Pat. L-J. 213; 72 1.0. 397-46 M-L.J. 71. An order rejecting an 
application on the ground that it waa notin accordance with law is final and re© 
ittdioala. 72 I.O. 47.3- 1923 N. 236. An order after notice to the judgment-debtor 
lor execution is rss judicata even though the application is aubeequontly diemlaaed lot 
delault. 4 Pat. L.T. 204-1923 P* 100 ; 68 1.0. 239 ; 60 I.G. 337. An order allowing 
execution is res judicata. 34 A, 383 ; 16 A. 198 : 3 O.Ii.J, 340 ; 32 I.O. 1006 : 33 1.0, 
443 • 48 P R 1900 ; 23 I.O. 206 ; 10 I.O. 869. The order ol a Court diceotiog exeou- 
tion ol a barred deoree to proceed after duo notice to the judgment-debtor pteoludea the 
latter from raiaing the plea ol limitation in another aabsequeut txacalion ol the decree. 

UTo e^S-Tp... L W. 13 : 68 1 . 0 . 367 =.35 0.0. 13: 1933 A. 100 = 66 I.O. 761 : 

67 1 0* 66 When an execution application ia allowed without the judgment-debtor 
contending that it la time batted, he cannot in a aabsequeut prooeediug iu ixsontion 

reagitate the question that the prior applioation wae barred. 2 Pat. 769-74 I.O. 130. 
When au applioation lor execution ol a lower Court deoree. instead of (he floal appellate 
court deoree, ie made and allowed without objeotion by the judgment-debtor, it is res 
judiaata in a eubsequect prooeediug. 44 A. 350. Dismisaal ol execution applioation 
will operate as res judicata when euoh a dismiesal in execution prooeedioge ie based on 
an adjudioaiion of the rights litigated between the paities and the faot that some other 
ground was added as a cause ol dismissal does not take away such efieot of the order. 
12 M.L J. 24. An order grantiog execution ol a declaratory deoree- whether rightly or 
wrongly U final when passed alter notice to the judgment-debtor and an objeotion to 
the sucsequent applioation lot exaoution cannot be entertained. 2t M. 683. When 
objeotioos to exeontion were oyettuled by a Ooort and the order was that the deoree 
sbonld be executed, it became ooDolusive iu the absence ol any appeal. 30 G. 661 ; 6 W. 
R. Mie. 14. Where execution ol a decree lor custody of wile waa cefuaed on the ground 
that* her oonveteion to Christianity dissolved the marriage, and the decree- 
holder applied again lot execution contending that ths marital rights revived by her 
teconversioD to Muhammadanism the words debarred snob oonstruotion even though 
the order might be wrong. 69 P.W.R. 1910 — 6 1,0. 665 ; (85 P .R. 1S06 followed). 
Whan an order is made lot rxsoution. the bar of limitation cannot be pleaded in a 
subsequent application for txeoution 34 M. 669 ; 81 C. 832 ; A,^7.N, (1905) 337 ; 6 B, 
64 ’ 13 A. 568. An order bolding that a mortgage deoree ie executable as it stands 
without the necessity ol an appUoatioo under O. 34, t. 6 aota as rtn judicata. 43 I.C. 
383— (1917) M.W.N. 945. When a deoree-holder applied for posseaaion and mesne pro- 
fits but be was allowed poseeesion only, a subsequent applioation for mesne profits was 
allowed. 34 M. 691. An ex parte order allowing a previous applioation for execution 
as not time barred, without uotioe does not bar the judgment-debtor from showing that 
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il was baned. 311.0«80*16 OiW.H. 1369. When a jadgment-debtor did noktako 
€X9eptioD to the amoaat set toith aa being due on the deoree in an applioation foe 
exdoation held that ha waa not peevanted by the role of res judisata fcom afteewards 
raieiog the queation* S7 A. C89. When the applioation ie etiaok oS mataiy beoanse 
** faibana ” has not been paid oe beoanae eoma othee step is not taken, the oedee does 
not bar a farther applioationi A.W.H« (1889) 163. An order relaeing an applioation 
foe exaeakion aota aa fee iudieafa. 17 1*0. 151^(1918) Pat. S6fi. 

Rejeotlon. — The rejeotion of an applioation foe ex loatioa is not aa adjadioation 
tvitbin the rale of rea judieatat 6 0« 303 : 8 0. 17 * 1 H*y. 515, (not followed in 11 
C.W.N. 111-89 O. 17). 

Poreonal decree with a decree (or sale.'— When a combined decree under Bs. 68. 
and 90, T.P. Aot, baa been passed, it is not neoessary to apply tor a pereonal decree after 
a sale of the hypokbeoated property. If such an applioation ia made, an order passed 
on that is witbonk jotiediokion and oannok sapetaede the decree as originally made and 
oannot operate as a bar to the deoree being exeoated. 99 A. 12. When an order waa 
made without notioe to the judgment'debtor, and without knowledge on his part that 
exeoution prooeediogs were pending against him. it does not operate as res judieatoi. 6 
1,0,89. A deoree-holdet who has onoe applied for exioutionot the deoree ae a rent 
decree seeking to bring the tenure to sale is not debarred from ex looting It ae a money 
decree it the deoree is ultimately held to be a money deoree. 1 Pat. L W. 683—99 
1*0. 737. An order disallowing objeokions by the jadgment'debtor aote as res judieela* 
61 I.O. 731. 

DlSmSS&L FOR DEFAULT— >D:aaiis 0 al of an application for ex joutioo does 
not aot as res fudieata. 83 I.O. 4«S-(1916) S M.W.K. 61 ; 10 1.0. 869-17 O.W.H* 
113: 68 1.0.897; 61 1.0. 909 — 210 0. 318: 11 Bom. L.R. 36|. Diemiesal of the 
applioation for exjoukion for non prosecatlon does not aot as res fudieata. 67 I.O. 669* 
When an order has bsen made on an application for exsaution wbioh dotermines the 
rigbta of the parties to the prooeedlnge, the faot that the exeoukioo oase ie skruok ofi does 
not entitle any party to question the previous adjadioation. 69 I.O. 389 — 1938 H. 1. 

ORDER AS TO AHENDMEHT. — An order to amsnd an ex)oafcion applioation by 
amending the amount due to the deoree-holdet in aoootdenoe witb the oaloulation 
adopted by him in a previous application, is binding on the deoree-holdet unleas set 
aside in appeal even whan no notice was issued to the jadgment-debtor. 18 I.O. 607 — 
31 M.L J. 36. 

LEOALITT OF THE ORDER.— ^Tba legality of previous proceedings oannot bo 
qaeatioued in subsequent prooeedinge. A.W.N. (1883) 151. 

TRANSFER OF THE DEOREE.— Where a decree waa assigned and an applioatiou 
wasmade to the Court to reoogaiee the aesIgameDt, and tiausmit.the deoree for exeoution 
to another Oourt the omission of the judgment-debtor to object at that stage does not 
preclude him from objecting to the exaoation of the deoree in the manoee proposed by the 
deoree-holder at a later stage of tbo exeoution proceedings. 73 I.O. 313 — 33 M.L.T* 157. 
It is not neoessary to issue notioe on applioation foe transfer of the deoree for exeon- 
tioD, and omiseion of judgment'dabtor on euob occasion to appear and objeot to exa- 
oation does not bar him from oontestiog this point afterwards. 15 O.W.N. 661, 

GROUNDS NOT BBT DF IN TflE SUIT.— When the plea setup in exaoation 
prooeedinga could be sat up in the euit. but it waa not one that ought to have been 
raised, the plea in the suit Itself would not bar him from setting up 8U3h olaim anew 
in the proceedings in execution. 16 M, 117. 
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MOTIOE — Notloo to the jaagmeat-debtor withont inserting the BpeoiSs prayer. 
When the applioation ia not lor execution ol Bomething whioh hae been direoted to be 
aone by any deoiae or order will not render the order made upon anoh an applioation 
rtB’iudieata. 6 M.D T. 393. When a patty to an exeoution proceeding allows an 
order to be made against him at one stage ol the prooeadlngB. when he bad an oppor. 
tnnity to oonteat the yelidity ol the order, be cannot be permitted at a Bubaeguent 
stage ol the proceeding to re-open the whole matter in oontroverey. 8 I.O. 22. 


SETTING ASIDE SALES.— Where in exeoution ol a decree against eeveral jodg- 
ment-debtore a oertain property was attached and sold as that ol one of the judgment- 
debtors, and the others though they had knowledge of the proceedings and were present 
at the Bale raised no objections whatever and even allowed the sale to be confirmed they 
were estopped subsequently to set aside the sale by their oonduot. 9 O. D.J. 131-67 

I.O. 797. 


ORDBBRS ALLOWING DELIVERY OP PO 3 SB 9 BI 0 N.— Such orders act as 
res judieala. I.O. 991. 



CHAPTER XV. 

BBSTITUTION. 


IPPLIOATION FOR RESTITUTION.— (1) Where and in so far 
as a decree is varied or reversed the Court of first instance 
shall, on the application of any party, entitled to any benefit,, 
by way of restitution or otherwise, cause such restitution 
to be made as will, as far as may be, place the parties in the 
position which they would have occupied, but for such 
decree or such part thereof as has been varied or reversed j 
and for this purpose, the Court may make any orders includ- 
ing orders for the refund of costs, and for the payment of 
interest, damages, compensation, and mesne profits which 
are properly consequential on such variation or reversal. 

(2) No suit shall be instituted for the purpose of 
obtaining any restitution or other relief which could be 
obtained by application under sub-section (1). (S- 144.) 


LEOAI* 0H4HGKB.— The oorrespondiag B. 68a o( the old Code of 1892 tan ee 
lollowB When a patky eotUled to any benefit (by way of EeatUntion ob otherwiao 
andet a deotee paaaed in an appeal nndee thia ohapker, deeires to obtain exeoatlon ot 
the aame, he ehall apply to the Oourt which paaaed the decree against which the 
aoDeal waa ptefetted. and aaoh Ooott ehall proceed to exeoate the decree paased in 
anoeal according to the raloa hereinbelote peeaoribed for the exeootion o( deorees in 
anita 1 —Sub. -8. 2 ia new. The deoiaioDB under the old Code were not unilorm ae to 
whether a auit lay or not in reepeot ol reatitution. Thia aeotion providea expreealy 
that no separate suit ehoald bo brought In reapeot ol the matter dealt with in this 
aeotion * under the old Code some authoritiea held that reatitntion oama under S. 47, 
O P. Code, and hence no suit lay 5 others hold tnat 8. 47 did not govern this aeotion 
andaanit lay lot the reoovaty ol property, 10 P.R. 1914 J 29 A. 340 J 36 0.266, 
The preaent aeotion omila all reference to execution. 2.— Under the old Code the 
nrooeedinga had to be oommeoced by an applioatioo for execution ol the appellate decree 
under the preaent Code it ie no looget eo. Any order under thia aeotion amounts to a 
See S. 2 (2). definition ol " deoeae.” Under 8. 683 of the old Code ao applioatioD 
for reatituion waa a prooeeding in execution of the appellate decree, 29 I.O, 380 ; 41 B. 
Ras 3 —The old aeotion applied only when the decree ol reveraal waa a decree paaaed in 
first aeoond appeal ; oaaea ol appeals to the Privy Council or review or revision were 
nob nro^idod lor Under the preaeut aeotion all auoh oaaea are covered. Provided the 
SlrL is varied or reversed the aeotion applies, however the reversal or variance haabaen 
n tL 66 I O 797-(l9a2> M.W.N. 186 ; 40 M. 299 ; 46 M. 893 ; 63 I.O. 662-13 
bTr 163 %8 i;. Ill ; 31 A, 36.(=.dUw) ; 33 I.O. 739 » (1918) M.W.N. 138. 

language ol ol. (1) is wider than that el the oorrespoedieg 8. 583 ol the old 
Code and the addition ol cl. (2» barring auita neoeaBarily impliea the widest poeaiblo 
oonatruotiOD ol oI.*.(l). 17 B.U.R. 73-80 I.O. 1003. 
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8G0PE END OBJECT.— The word reBtllution ia tbis seoUon meane restortDS lo 
a patsy wbaS he has lost in ezeonfeion of a deoree passed againsS him, on the decree 
being varied or teveteed. 33 M. 306 ; 66 I.O. 366. The peinoiple Is that a part; who 
teoeived the benefit of the erroneous deoree mu=>t make restilutioo to the other party 
lot wb*t ho bad lost. The parties mast be restored to the same position that they were 
Id. at the time when the latter was deprived of the property. “ They will by reason of 
an aot of the Court have paid a sum whiob now it is asoertained, was ordered to be 
paid by mistake or wrcogly. They will reoovee that sum alter the lapse ol a consider- 
able time, but they will recover it without the ordinary profits whioh ate derived from 
enjoyment of money. Oa the other bond, these fruits will have been enjoyed or may 
have been enjoyed by the person who by mistake obtained posaessioo of the money 
under a judgment whioh has been reversed. So fat therefore as prinoiple is oonoerned 
iheir Uordsbips have no doubt or hesitation in saying that injuatioe will be done to the 
petitioners and that the pertaot judioial deteeminaiion. whioh it must be the objeot of 
all Ooufta to arrive at, will not have been arrived at, unleis the persons who have bad 
their money improperly taken from them and have their money restored to them with 
interest dating the time, that the mooey has been withheld” D.R. 3 P.O 465 ; 23 

O. 923 ; 9 W.R 403 ; 4 U.D J. 333-68 1 0. 807 ; 6 C.W N. 710 ; 32 W.R. 436 ; 1898 

P. J. 385. The seotion gives legislative recognition to the praatioe followed by Courts 
under their inherent powers. But the praotioe was not uniformly followed. 13 B. 
486 ; 31 O. 989 ; 18 A. 363 ; 9 C.W.N. 38 j 33 A. 79 ; 3 O. 161 ; 173 P.O.; 30 A. 480 ; 
9 M 606 ; 36 B. 386 5 13 B. 486 ; 14 C. 484 ; ll M. 361 : 34 M. 341 ; 31 A. 1 ; 31 A. 
661 ; 83 A. 79 { 13 C.W.N. 643 ; 9 C.W.N. 381 ; 13 B. 46 ; 33 M. 306. This section 
is iinperative in its terms and does not give the Court any discretion in the matter. 6 
li.W. 668 — 43 I.C, 633 ; 27 M. 604 ; 23 M. 806. This section was enacted with a view 
to shorten litigation aod affords epeedy relief. 16 O.I/J. 136—17 I.O. 131. This 
eeotion provides a more oonveotent proosdnre. A party who cannot get a relief by a 
suit cannot get the same relief under 8- 144, O.P. Code. 16 0.^ 7.83 — 16 1.0.966. 
8. 144 has no application to a case where the properties of whioh possession is sought 
by way of restitution were never in the possession of tbe applicant and were never taken 
out ol his poBsession and made over to the opposite party under any deoree or order of 
the Court. 61 O. 334. The eeotion applies only to oases where a decree or order is 
varied or set aeide. 39 1 0. 663-3 Pat. L.J. 306. It is not necessary that restitution 
may be provided for ia tbe decree itself. 31 O. 989 : 31 0. 340 ; 33 A. 79 ; 43 A. 168 5 
4 I O- 376 ; Q9 l.0« 300. There it e oeoessety implioation io the deoree for restUutioOg 
43 A 168. * Restitutioo, wheo poeaeeaioo ia obtained otherwise than in exeoQtion may 
he made under tbe seotion. when it is made under colour of ezeoution. 43 A. 663 but 
not when poesession ie obtained independent ol and in opposition to tbe decree. 39 

I.O. 933. 


NATURE OP PROOBEDINOS UNDER 8, 144. — Prooeediogs under 8. 144, O.P. 
Code are nob prooeedings in ezeoution. Consequently 8. 141 ol the Code applies to them, 
44 A. 407 (contra in 40 M. 780>. Prooeedings under 8. 144 are not prooeedings in 
ezeoutioo, although they ace in the nature of prooeedioge in exooubion to enfotoe 
direo*.!? or indirectly the final decree. The section is very wide in terms and the word 
party does not mean party to the suit bub patty to the applioatiou. 44 A. 666. A 
ptooeeding lor reetitution under B. 144. C.P. Code ia neither a suit nor a prooeeding in 
exeoution It is a miaoellaaeous ptooeeding to whiob tbe rules applicable to ezeoution 
proceedings do in substance apply The provisions of O 3, r. 3 are not applicable to 
Buoh pcooeedinga. 3 Pat L.J. 367-47 I.C. 47. An application under 8. 144, C.P. 
Code is not in the nature of an application to exoouto any deoree, sad tberelore 
Alt. 181 of the Limitation Aot applies to such an applioation. 30 I.O. 680 — 8 But. Xi.T. 
166. Ad applioation for restitation is in aubslanoe an applioation for ezeoubion though 
the rules of O. 31 may not apply : oonsequently Art. 183 of tbe Limitation Aot applies 

67 
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ko saoh appliaaiioDB. 73 1.0. 913— (1933) Pat. 1. .An applioatioo for reskitation.nnder 
g. 14A, O.P. Oode« ia so applioatioo tor ih'e essoation ot a deorao. 44 B. 1137 • 1996 O- 
199 — 39 0.0.33. 


AFPLlO&BlLlTY.xS. 144 doea not apply to a refund of paiohaae money by the 
parobaeee when the sale ie set aeide. 43 M.Ij.J. 309—67 I.O. 369 I 36 I.O. 890—19 
O.W.H. 1167 ; 41 M. 667 (an order andar O. 91, r, 90). B. 144 doea not apply lot re» 
oovety ot posBeaaioD when poeeoaBton ia taken not under the decree bnt merely with the 
aid of the police in oppoaition to the dearea. 6 Pi.W. 631—39 I.O. 938* B. 144 appliea 
in the ease ot upper Burma Land and Revenue Regulation (III of 1869) and authoxieea 
Ooutte to order reatitatloo. 46 I.O. 475 — 11 Bur. D.T. 3. When an ejectment deotee 
ie paeaed by a Revenue Oourt and dnly executed but atterwarde the decree waa reveteed 
in appeal any applioation foe reatitatloo muat be made to the Revenue Court, ae the 
Court o( firet Inatanoe. No separate euit te maintainable in reepeot thereof. 44 A. 988 
46 1.0. 476-11 Bur. L. T- 3 ; (36 A. 149, A euit alao liee for refand), When the 
deoree*holder obtained paeeeesion of the property decreed without Intervention of 
the Gouxt and the deoree waa teveraed in appeal the remedy of the judgment-debtor 
wae held to bean applioation under this eeotton. 37 A. 34B : 91 I.O. 84 1 49 A. 668* 
An applioation for reetltntion in a euit for ejeotmeot under tbe Agra Tenancy Act, on 
the revereal of the deoree by tbe Civil oourt on appeal muet be made to tbe Revenne 
Court wbiob tried tbe original enit and not to any civil oourt. 66 I.O. 798 — 90 A.Ij. 

j. isa* 

Land Acquisition oaoes.— It the amonnt pt oompeneatlon awarded to the claimant 
ie reduced in appeal or otherwiao. the amount over paid may be refunded under tbie 

seotioo. 85 B. 366, 


HAY AFPLY FOR RBSTITOTION.— Any patty entitled to any benefit by 
way ot eealitutioa may apply under thia aeotion. 78 I.O.:997. Any party meana any person 
aeainat whom tbe decree was paaaed though he wae not a party to the appeal under 
O 41 r 4 provided that the appeal ia in efleot and anbatanoe in favour of each person 
13 O W N. 649 ; 10 M L J 89 ; 90 A. 493. The word party ia uaed to mean party to 
tbe applioatioo and not patty to tbe anit. 44 A. 666. Reatltulion can be obtained by 
a peraon who wae not impleaded as a party at the time of the deoree of tbe trial court. 
46 I 0. 466-6 Pat. D.W. 143 ; 33 0. 867. A traneleree ol a deoree paeaed in appeal 
baa a right to apply 39 O. 867 5 78 I.O. 997. Where the aaaigoment baa taken place 
even alter tbe appellate deotee which ia the baaia of the olaim, tbe aeaignee le entitled 
to the benefit ot the eeotlcn. 46 I.O. 466-(1918) Pat. 843. An attaobing creditor ia not 

the repreeentative of the deoree-holder. 99 O.L.J. 360. A anrety who haa paid la 
entitled to apply, but not the debtor even though he may have repaid the eurety. 

30 P J 1898 The word »' partiea ” inoludea the beire and ropreaentativea in mtereat 

of the original parties. 66 I.O. 797-(l933) M.W.N. 186 ; 96 M. 436. A pereon who 
has got lees on a lateable distribution may get by w4fy ol reatitatioo hie proper abate 
from a peteon who realised the eamo. 27 M. 504. Where two persona are rival 
olaimaotB to some money deposited by a third petaon in Oourt doring the peodenoy of 
the suit and on a decree being paaaod in favour of one olaimaot. be obtains the money 
and the deoree ia eeb aside on appeal, Iho rival claimant oao claim reatitution and 
not the {bird poraon who deposited tbe same, when the appeal waa filed by the rival 
olaiznant 4 M.L. J. l. A traoeferee of a portion of a holding who was not made a patty 
to a rent suit, on whose applioation the ea!e in execution of tbe rent deoree was eet 
aside oannot apply for recovery under this seotioo, of mesne profits lor tbe period lor 
whiob he was out ol poaaeseion. 16 C.D.J. 83. The section doea not apply to a oaae 
whore the property of which possession is sought by way of reatitution 
tbe poaeeaBion of tbe applicant and waa never taken out ol hia poaaeaaion. 61 0. 394. 
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AGAIIIBT WHOM BB8T1TUTON MAY BE CLAIMED.— The boldet of the < 
deoTee that ia reveceed ox altered is liable. If the deotee-bolder baye pxopeety undee 
the deoree whloh ia teveraed he ia bound to xeetore it. 6 M. 306i 

Transferee of a decree revereed In appeal or otherslie. — Under the old Code 
BOoh a person was not liable as the restitution was to be olaimed by ezeoubion of the 
appellate deoree, and the txanalaeee was not a party to the appeal. 90 A. 139 I 19 A. 
136 ; 6 O.W.N, 496 I 98 A. 337 ; 24 A. 988. Contrary was held in 98 M. 303 ; 34 A. 
988 ; 38 M. 36 ; 17 I.O. 430 “33 M.Ii.J. 613 under the old Code. The view taken by 
the Madras High Court is good law now. 38 M. 36 ; 33 O. 867. A purohaser during the 
pendency of an appeal from the decree muat be deemed to have purchased it eubjeot to 
the result of the appeal and ia liable under this section. 98 A. 337. The purohaser is 
not in a better position and is liable to restore. 73 I.O. 919 “1993 P. 371. A Stranges 
bona fide purchaser at an auction-sale is not liable to restore. 76 I.O. 938 “L.R. 4 A. 
696 ; 79 l.C. 636 = 90 H.L.R. 170 ; 80 I.O. 1002 = 17 S.Ij.R. 73 ; 38 A. 940 ; 16 O.C. 
936 = 91 I.O. 670 ; 34 I.O. 760 = 30 M.L.J. 497 ; 79 I.O. 67 ; 46 I.O. 148 ; 38 A. 337 ; 
80 1.0.1003. A decree-holder purchaser is liable. 6 M. 906. 

Trustee. — When a person sued as a manager ot a temple and got a decree and on 
payment beiog made be handed over the proceeds to the temple committee, and on 
appeal the deoree was reversed and an order for restitution was made it could not be 
executed by attest of the manager. 14 M.Ej.J. 377. 

Restitntion is not allowed against a person to whom the property to be restored 
had been translerrsd lot value. 7 A. 681. Au attaching creditor of sale proceeds payable 
to a vendor deoree-holder not being a party to the decree in execution of which sale 
took place, not to an application for sabstitution as a vendee of the deoree-holder ia 
not a representative of the said vendor decree-holder within the meaning ol B. 144, 
O.P. Code. 39 C.D.J. 360 = 61 l O. 976. This section does not refer to third persons 
who were parties neither |io the objeotion proceedings nor to the proceedings in 
appeal. 16 0.0. 996 = 91 I.O. 670. A person who did not enter into poeseasion ol the 
property in virtue of a deoree in bis favour cannot be made liable to pay mesne profits 
by way ol restitntion. 41 I.O. 33. In such a oase the oourt has power under Us 
inherent powete to order restitution. 61 P.R. 1917. 

Representatives.— The doctrine of restitution applies to representatives ol the 
parties to the salt. 46 l.C. 168-37 O.Ij.J. 489. The question of restitution ot pro- 
perty sold under a deoree is restrioted not merely to the parties themselves but also 
extends to their represontatlvas within the meaning of 8. 47 and the term eepreeenta. 
tivB inoludes not merely legal representative but aleo assignees. 17 8.L.R. 73=80 I.O, 

1009. 

Receiver. — When a suit for a deolaration to establish a right to the attached pro- 
perty was filed and a reoeivor was appointed in the suit which te subsequently dismissed, 
the deoeee boldec who bad attaohed the property oannot get baok the property on an 
application under 8. 144 but only by means ol a suit. 73 l.C, 602 = 1993 A. 64. 

Surety. B. 144 does not apply to sureties and restitution oannot be applied for 

against the aucety of a party. 18 A.Ii.J, 963 = 46 I. A. 938 P.O. 


WHEN A DECREE IS VARIED OR REVERSED.— The decree may be varied or 
reversed in the lollowing ways, 1.— In appeal (first or second) ot in appeal to the Privy 
Oounoil. 3 C. 30 ; 43 B. 499 ; 5 l.C. 776=7 M.L.T, 107 ; 91 B. 66. 2. — In revision. 

8. When a suit decreed ax parte ia set aside. *44 B. 703 ; and the deoree in tbe suit is 

diSecent from the ex-par$e deoree. SO A. 476 ; also when the deoree is not difierent 
from tbe ax-parte decree and is again in favoat ol tbe plaintifi on the ground that the sale 
in execution under the previous deoree wbiob has been set aside should itself be set 
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aside as having been no longet based on any solid loandation. 43 B« 336« 4,~By 

amendment ol the deo^ee. 37 A. 486. 5 — By review. 38 A. 666. 0,— By a eabse- 

quent litigation. 17 B.Ej.R. 73 = 80 I.C. 1003. Ae the result ol a eeparate enit setting 
aside or altering the teima ol the dearee. 76 F.R. 190 3S 63 1.0.669 = 13 B.Li.R. 163. 
\7hen a decree is set aside as null and void the Ooort has inherent power under B. 151 
to order restitution. 84 I.O, 76-46 a. 767. 7.— When the deorae-holdet does not 

comply with the terms of the appellate deoree and the deotee ol the fleet Court is thereby 
eet aeide. 39 A. 79. 8.— When a preliminary deoree for partition ie eet aeide on appeal 
the final deoree whioh may have been paaeed pending the appeal from the preliminary 
deoree beoomee ineffeotive. Ooneequently a party Irom whom any money hae been levied 
under the final deoree so tendered inoperative ie entitled to restitution of the amount 
from the party who levied it on the baeie ol the final deoree. 37 O.Ii.J- 461 = 43 1.0. 776. 
9 — Restitution may be olaimed by the opposite parties in suooeBBive reversals ol the 
decree by the appellate Courts in order, 43 B. 433. 43 B. 493. lO.— When an 
erroneoue order granting the deoree holder exeoution under the erroneous improeeion 
that he had fulfilled the terms ol the deotee is reversed, restitution oan bo olaimed. 73 
I.O. 879=1933 O. 16. 11. — The deoree must be revereed or set aside by a Oonit of 

competent jurisdiotion. When the decree of an Assietant Collector wae reversed by the 
Board of Revenue, whioh bad no jurisdiotion at all, the principle of rea judicata would 
not apply- 30 A. 397. 12. — When a preliminary deoree is set aside on appeal, any 

money paid under the final dcoieo may be recovered from the party who levied it. 43 

I.O. 775 = 37 C.I* J. 461. 


HOW REBTITBTION MAY BB MADE.- By Refund of money paid.— Res- 
oration ol money paid in eurplus may be ordered. 39 A. 79 •, 6 O.W.N. 987. 
pa?d may be refunded to a pre-emptor. 18 A. 363 ; A.W.N. 11688, 387 *. 10 A. 364 ; 
76 P R 1902 • 10 A, 400. In oaee of redemption when the appellate deotee reduced the 
amouut payable the plaint.fi wae held entithd to recover the d=flerenoe the 

Bum originally decreed and paid and ibe sum due on appeal, 7 A. 483 . 31 B. 66. 
Refund of an amount on the revereal ol a decree oC a Revenue Court wae ordered m 
fe A 149. A restoration of money paid in aatislaotion of the deoree though not 

the Court may be ordered. 11 B. 731. Refund of exoess payment may 
iiAFAd 16 W R* 7^- Court has jotiBdioUon to oofocod ita order foe reluod by 

be _ against whom the order ie made or by attaohment and sale 

e"; . C. 9.1: 36 I.O. .67 = 33 C.W.N. 160. R.<uoa c. 

ooets may bo orderedi 30 W*R* 49* 

When possession Is wrongly delivered against the judgment-debtor^ he may 
onlv for restitution and it ie the duty ol the Court to order restitution. 18 N.Ii.R. 34 
L I Q 739 In a euit lor redemption ol a Katnavan the delendanta are not entitled 

recover posseseion from the plaintiS (whioh he had taken in pureuanoa of 
to teoo » aimoly because the amount ol oomponeation for improvemonts was 

o. the trial Court, 1041 = 46 M.D.J. 333 ; 13 D.W. 449; 44 M. 961. 

Po^e^sTion must be restored although the appellate deoree ie silent. 7 A. 197. 

A sale of the property In favour of the decree holder auction-purchaser may 
be aet abide. 27 M. 604 ; 34 I.C. 747 = 1 Pat. B.J. 43, 

Damagei lor removal of the subjeot-matter ol the euit may be allowed. 13 B- 
486 - even though the deotee ol the appellate Court merely reversed the deoree ol the 

lower Court awarding pOBseseion. «6id). 

._ ^ Vift refunded although the decree ol the lower Court a 

0o.i. be o.ae.ed^toJ. : el I.C. 513-19 771 : 39 W.R. 

1 O W i97 ; 30 1.0. 680 = 8 Bur. L.T. 166 i 46 A. 767. Ooats with iu.are.l 
Zy be re^-ered. 8 4. 363 ; 30 0.0 . 337 - 43 I.C. 337. 
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iDkeretti'^InteEest may be allowed on the amonot recoverable. 7 A. 439 ; 9 fil. 
606 ; XI M. 961 ; D.R. 8 P.C. 466 ; 90 A. 430 ; 99 P.R, 1896 ; 3 O. 16li 173 P.C. ; 18 A. 
969 • 36 B. 966 ; 39 O.W.N. 160—861.0. 467 ; 39 I.O. 99 — 9 Pat. ti.J. 149 j 98 M. 366; 
16 W.R. 74 5 91 A. 1 ; 38 1,0. 17-91 O.W.N. 664 ; 8 A. 969 ; A W.N. (1897) 76. 

lotereat at a auffioient rate may be Babetitated for the profits which the person in 
poeseBBion onder the mortgage deoree which was subsequently reversed enjoyed during 
the period between bia execution ol the first Court’s decree and bis giving notice that 
he had deposited the additional amount. 73 I.O. 1041 — 46 M.Li.J. 393; 8 D.W. 179. 
When in pureuanoe of an order lor coeta the defendant pays the amount to the plaintifl 
and the order is tevereed on appeal, the defendant is entitled not only to the refund of 
money paid but ateo to interest thereon. 19 A.L.J. 771 — 63 I.C. 613. A successful 
appellant claiming refund of costs, with interest, recovered from him in execution of the 
decree of the lower Oourt eobseqaently tevereed in appeal can olaim intereet on the 
amonot reooveced from him. 8 A. 969 ; 9td, 606 • 16 M. 903; 90 A. 430. It is a 
rule of law that when a party hae wrongfully taken from the Oourt money deposited in 
Court by his opponent that Oourt hae inherent power to enforce a refund of the 
amount with intereet. 36 B. 966 ; 14 O, 484 ; 3 B. 49. 6 pet cent, interest was 

allowed in 91 O.W.N. 664-38 I.O. 17 ; 16 M.L.J. 947. A pre-emptor whose deoree hae 
been reversed is entitled to a refund of the price paid by him with interest. 18 A. 269 ; 
A, W.N. (1886) 178. Intereet on costs may be allowed. 90 W.R. 49 ; 8 A, 262 ; 4 O. 

299 ; 43 I.O. 337 — 90 0.0. 327 ; 63 I.C. 618 — 19 A.Ij.J. 771 ; 1890 P J. 936. Intereet 
on xneene profits also may be allowed. 6 vV .R • 196 ; 16 M. 303 ; 73 1.0, 1041 — 46 bl. 
Ei.J. 323. A party is not entitled to intereet on the money deposited in Court but not 
taken out by hie opponent. 19 I.O. 1 ; 8 M. 494. A Court oan award interest upon 
intereet to a suoaessful appellant. 9 M. 606 : 40 M. 999. The Court may award such 
interest as it ohoosee. 9 Pat. li.J. 149 ; 44 M. 670. 

Hesne profits may be recovered. 61 P.R. 1919 ; 16 O.Xj.J. 187 ; SO I.G. 680 — 

8 But, li.T. 660 ; 96 I.C. 890=19 O.W.N, 1167 *. 14 C. 484 ; 21 O. 989 ; 11 M. 961 ; 
94 M. 341 ; 11 0.0, 936 ; 28 I.O. 85 ; 7 A.Ii J. I ; 21 A. 1 ; 31 A. 661 P.O.; 32 A. 79 ; 
30 A. 163 P.G : 63 I.O. 119 ; 14 I.C. 456 ; 90 C.W.N. 426 ; 6 I.O. 776 ; 3 O. 720 ; 17 
I.O. 191—16 O.Ii.J. 136 ; 16 I.C. 966 ; 19 1.0- I ; when a deoree is reversed in appeal 
a patty is entitled to reetitution not only of too property but also to the mesne profits ; 
though the appellate deoree bid mide no order respecting them during the time be 
was out of poeeession, 3 O, 710 ; 210. 989 , 9 W^.R. 403 ; 10 V7.R. 131 ; B.Ci.R. 
Sup. Vol. 966. When in exooutioo of a rent deoree the landlord deoree*holder puroba* 
Bed the property, and settled it with aootber tanaat, and the decree was eabsequeutly 
eet aside at the iostanoe of the tenant judgoient'debtor. held that the latter was entitled 
to poeseesioD as against the tenant settled by the deoree-hoider putobaeer under 8. 144, 
O.P. Oode, as well as to meene profits (or tbe period be was out of posEesaion againes 
the landlord decree-holder, 61 I.C. 969 — 20 C.W.N. 50. When a decree in favour of 
the landlord againet tbe tenant was reversed and tbe tenant applied for restitution of 
the tenaooy with mesne profits and the landlord claimed rent for the same period, held 
that there was no obligation on tbe part of tbe tanante to pay rent to tbe landlord 
daring tbe time tbe latter was in unlawful poeseseion of tbe holding and that in any 
event he was not entitled tc set ofi, as tbe tenants were entitled to be placed in the 
poaition that they were in previously, irrespective of any other rights aooruing to any 
of tbe parties during tbe period of litigation, 19 M.L.T. 336 — 34 I.O. 2. W^hen on a 
sale being set aside the judgment-debtor is restored to poeeession be should pay to tbe 
pucohaeer the amount of the purchase money leas tbe amount of the mesne profits 
derived by the purofaaeer in the interval. Tbe interest on mrsne profits may be set ofi 
against tbe interest on tbe purchase-money. But the purohasers who have in tbe 
meantime discharged the enoambtaaoes of their own accord and without any order of 
oourt were entitled to the benefit of tbe eeoarity and not a refund of tbe amount as a 
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ooDdilioD pceoedeat feo tlieic auEcendetiog poBseasion. 1933 P.Qt 969«i49 I. A. 361 P.C. 
The OooEt exeoatJDg the deoree ie not deprived of Us joEisdiotion to award mesDe pro- 
fita by way ot reetitution in the abaenoe of a epeoifio direotion in the deoiee of the 
appellate Oourt. 4 I.O. 376a 7 A.Xi. J. 1 : 39 I.O. 880 ; 8 O. 790 ; 3 1 O. 969 : 9 M . 
606 ; 31 O. 496 ; 6 O.W.M, 710 ; 31 A 1 ; 14 O. 606 ; 14 0. 484 ; 98 P.B. 1894. By 
mesne profita ia meant the pEoflta which have aooEaed dating the poaseaeion of the 
party foe the time to whioh the olaimant waa entitled. 91 A. 989 ; 31 A. 1 ^ 20 A. 4S0 ; 
18 A. 963, In the oaae of a pee-eoiption deoree. the plaintiS is not allowed mesne pro* 
fits for the period between the inaCitation of the anit and date ol the deoree, as there 
ia no queetioD ol reetitnticn. 44 P.Xt.R. 1910. B. 144 does not define the lull 
meaeures of the power of reetitution. The aeotion may be taken ae a goide to deter* 
mine in what olaae of oaeee an order for reetitution may be made eo that complete 
juabioe may be dealt between the parties ooooerned ae they may be restored to the 
status qua. The Ooart has power to reoall money improperly paid oat. 86 O.D.J. 63 * 
64 I.C* 664 *Il 638. The oourt need not oonsider all the varions poBitiona taken 

up voluntaiily by the parties ae the remote oonaequenoea of the order. 37 I-O. 668*6 
Pat. Li.W. 336. When a deoree for enhanced rent, which made the payment at an 
enfaanoed rate conditional upon the confirmation ol an earlier deoree for enhanced rent 
for a previous year by the appellate Court, bad been executed, tbe debtor would be 
eutitled, oo tbe reversal of tbe earlier deoree, to reoover the amount realised at eoban- 
oed rates under the eeoond deoree, that part of the decree aoooiding to enbanoed 
rate having been supataeded by the order ol the appellate Court in the first eoit. 
6 O. 669. 

Adjustment of Aooounta. — An adjustment ol aooounts may be aKowed under this 
aeotion by way of restitution. 6 C.W.N. 710. 

Restitution In oaae of reversal of an e-x parte decree.— Where an etc parfe 
decree is set aside on appeal and the case remanded under O. 41, r* 38* the appellant 
ia entitled to restoration even though there be an appeal preferred against tbo remand 
order. 8 O.Ij.J. 181 ; 14 C. 464 ; 21 G. 989. When tbe deoree bolder waa the 

purobaaer in execution of tbe ex parte decree wbiob is subsequently eet aside tbe sale 
should be set aside even if it ia confirmed. 97 O. 810; 81 C. 499 I 97 M. 98 i 6 O.rj.J. 
99 ; 3 I.O. 80 ; 73 10. 913*9 Pat. 977. When an ex parte deoree .ia eet aside by tbe 
oourt paaaing it a claim lor Eeslitutiou may be enforced by means of a suit, 34 I.O. 
747*8 Pat. L.W, 96 : 81 A. 864. 

Setting aside a sale In favour of a stranger. — Beetitutlon oanuot be made 
against a bona fide purobaaer except tbe deoree-bolder, for value at an auction sale 
held by a oompeteut Court. 38 A. 940 ; 41 M. 467 : Oontra held in 46 I.C. 168 ; 38 A. 
887 : and tbe sale waa eet aside.) Tbe patty ie entitled only to the sale prooeede in 
euoh a case. 14 O. 18 ; 10 A. 166 ; 33 M. 806 ; 16 O.C. 995 ; 31 B. 463. When a 
sale against a stranger auotioo’purobaser ia set aside the only restitution to wbiob tbe 
auotioo'purobaser ie entitled ia that of tbe amount paid by him (or the property sold, 
49 I.O. 861 F.O. and tbe deoree-holdet may be ordered to pay the money with interest 
lot tbe term he enjoyed the use ol the money* 13 I*. ^7 917. V7ben tbe sale ie aet 
aside but on appeal it ie confirmed, tbe money withdrawn by tbe auotion-purobaser may 
be ordered to be refunded under tbe inhareot powers of tbe Oourt^ 39 l.C. 763*1 Pat, 
Ij.W. 661, A puEohaset paying revenue for tbe laud purobaaed ia eutitled to be re 
imbureed. 51 I.O, 706. When a deoree ia modified iu appeal, then though tbe decree* 
holder is not entitled to set aside the sale in execution, yet he is entitled to restitution 
of the property under B. 144, O.P. Oode. 1996 Ri 126*6 Bur, D, J, 66, A bofia fide 
purobaaer who is not a party to tbe suit or prooeeding in wbiob tbe auotion sale is held 
is entitled to bold the property even though the deoree ie set aside. But the oaae is 
diaoreot iu tbe oaae of a party to the a , even though he gets no benefit directly 



GH. XV] 


BESTITOTION 


535 


andec the deorea. It ie only the bona fide pufohaaer who ia entitled to hold the 
pcopeety in euoh a oaae* 1926 M. 78«40 Mt 767; 10 Ai 166 P«Ct 

Bettlntf aside tale In favoa. of the deoreo-holder pa«oha«er.-When a deotee 
is modified in appeal and the amount ol the otigioal deorea. Be. 7.696, le teduoe o 
7id96. a Bale ot the propertiee of the jadgmenfe-debtor numbering 19 oould not be eat 
aaide when lour properties were purohaaed by the deoree-holder and the judgment, 
debtor was not ptejudioed by the eale beoause even the last 

sold to make up the amount of the appellate deotee. 49 M.D.J. 816-16 D.W. 366. 

When a deoree le teveraad the eale may be set aside. Although the Bale le not lormally 

set aside it may be treated ae a nullity. If the property purohaaed at the sale can he 

restored. U must be restored together with any lose eufieted by the applicant aeiBing out 

ol hie having been deprived of the profit earning oapaoity of the property or 

like interest upon money or meena profits upon land which he might have 

had been left in undisturbed posseasion. When the property cannot be restored, the 

original deoree-holder must meke good the loss. It ie very diffioult 

asBesB the lose. D.R. 3 A. 443 ; 14 1,0. 466-80.0. 954. The Court 

aside a sale by way ol restitution. 37 M. 604. When a deoree is reversed 

holder auotioD.purobaBer is bound to return the P^°P«ty sold and not P" 

oeeds of the eale thereol. 6 M. 106 1 3 O. 790 ; 31 C. 499 ; 10 ^ ^66 . 14 O* ^ 

168; 97 0. 810 ; 68 I.O. 616-(19a2) M.W.N. 141 ; A.W.N. (1897) 38 , 6 1 I.O. 969 99 
O.ti.J 486 1 97 M. 98. Where a deoree-holder has obtained poesesBion ol the mort- 
gaged property on the basie of the daoree-absolute whioh ie subeequently set 
bound to make restitution to the mortgagor. 97 1.0. 813-91 O L J, 76 , but eee 3 
0. 336 P.O. to the contrary. 

RESTITUTION BY SU00ES8IYB APPLICATIONS —An applioation for restitu- 
tion is not snbjeo. to the provieione ot O. 3, t. a. 40 M. 780 ; 47 I.O. 47-3 Pat. L.J. 
367. When a party hae obtained reetitation, by an applioation under thie eeotion. ot an 
amount paid to the other party he ie not preoind.d trom bringing a treeh applioat.on 
lor interest or damages on the amount reoovered. 40 M . 7S0. 4 tresh appl.oat.on to. 

mesne peofltelioB even alter the party has reoovered the immoveable property by a 
previoaa application under the seotiooi 47 I*0* 47. 

OOURT OP FIRST INSTANCE. — Under the old Code the applioation lot teekora- 
tion was to be preferred “ to the Court wbiob passed the deoree against which the 
appeal was preferred.” 5 O.W.N. 389. But under the present Code, the application 
must be made in all oases, whsther the deorea is reversed in first or seooud “PPeal oc 
revision, etos. to tbo Court ol first inataoce. 61 1.0. 962- 13 li.W. 67; 65 I^. 798. 

The •• Court of first iuetanoo ” means the Court whiob passed the deoree. 67 I.O. 969- 
13 U.W. 67. The Court to whioh a deotee has boon traneferred baa also the same powers 
o! restitution ae the Court or first iostaaoe. 30 1.0. 640 — 7 S.L R. 19. Where an e® 
pafle deoree of one Court ie set aside and oase transferred to another Court for trial 
the former Court bas jariediotiou to eotertaio the applioation for restitution. 44 B. 
709. The jurisdlation ol the Court ol first inetauoe oOQtinuea in all matters in exeou- 
tioo even if the value of the matter iu eKaoution oxoeads the ordinary pecuniary 
limits of its jurisdiosioo. 13 B, 486. The appellate Oonrt has all the powers ol the 
first Court. But 8. 144 makes i* imperative on the Court of first instanoe to oause 
restitution as far as may be, and for the purpose ol reetitation it ie empowered to make 
any neoassaey order. SOM.Ej.J. 497 — 84 I.C. 760. 

ENQUIRY. The object ot B, 144 ie to restore the stalua gua ante whioh might 

be done alter taking evidenoe, it neoeasary. 65 I.O. 366. 

SUIT FOR RESTITUTION, — A suit is not maintainable for reatitution of the pro- 

(y. It is expressly barred by ol. (9) ol the seotioo. 49 I.O. 791 — 17 A.Xj J, 174; 13 
I.O. 179 — 93 M.L J. 146. There was a oonfliot of deolsions under tbe old Oode as to 
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whether a eait lay or not. Bee 99 A. 348 : 96 A. 441 ; 96 O. 966 ; 99 A. 79 ; 33 O. 867 : 
6 W.N. 710 t 10 C. 990 ; 11 M. 961 ; 16 hi. 903 ; 94 M. 341 : 96 A. 149 ; 99 0. 601 ; 10 
M. 1«A. 908. The efieot ot an appellate oonrt decree reversing or modifying an original 
decree is to direct reetitution of any earn paid nnder the latter decree which ie dta- 
allowed by the appellate decree and the recovery of such sum is a qaestion in ezeoa- 
tion and cannot form the subject of a separate suit 7 A. 489. It was held that both 
the remedy by an epplioatioa and a separate suit were provided foe reetitntion under 
the old Oode in 10 M.I.A. 903 ; 94 M. 341 ; 96 A. 149 ; 99 0. 601 ; 3 C. 790; 91 O. 
340 : 14 C. 484 ; 14 O, 606 ; 30 O. 90 1 4 0. 696 ; 6 0. 589 : 31 A. 661. Where reati- 
tution oannot be obtained by application under 8. 144 (1), O.P* Oode, there ie no bar to 
the iaaiitation ot the suit for the recovery o) damages by a sacoeaalal defendant 
against an unaucoeBslul plaintifi for bringing a fa^se suit wbioh involved great injury 
to the defendant. 44 A. 687. 

INHBBBMT POWER OP RESTITUTION.— The Court has an inherent power to 
gtaoG resiitatioD in oases not ooveeed strictly by this section, 14 O. 484 ; 64 I.O. 664^9 
36 O.D.J. 63 ; 67 1,0- 869 = 49 bf,£/.3. 368 ; 69 I.O. 794-1 R. 770 ; 97 O.W.N. 689-65 
I.Q. 978 ; 91 0. 989 : 98 4. 666 ; 99 A. 143 ; 14 I.G. 456 ; 75 I.O. 858 : 78 1.0. 8i0-9 
Pat. L.T. 663; 69 1.0. 969 ; 63 I.O. 43; 61 P.R. 1917; 64 1.0. 664 ; 9 D.D.J. 207 
{a cede where the deocoo'boldet was altowed mesne prodte for obtaining to get 
possession till the decision o( appeal! { 47 B. 674 ; 72 I.O. 879—1923 O. 16; 83 I-O. 
138 ; 16 C.D.J, 187. In oases not oomprebebded strictly within the letter of 8. 144. 
restitution is not a matter of right, but depends on the sound discretion of the Oourt 
and will be ordered only when the justioe of the oase oalls for it. The Oonrt should 
not withhold relief by way of reetitution when a eum has been paid out on the 
stzeogtb of an erroneous decision upon a point of llmitatioD. 91 O.W.N. 664 — 88I.C. 17. 
The dieoretiooary power given to a ooozt by 8. 161* O.P. Oode, oannot enlarge the scope 
of a. 144 of the Oode and oannot convert an applioation for a relief wbioh has nothing 
to do with restitution into an applioation for restitution. 4 D.W. 400 — 34 1.0 774. 

An applioation by tho attaohing oreditor askiog the oourt to compel a person who has 
improperly oolleoted the debts attaobed under an order of the court to disobarge the 
amount and pay it baok into oourt under tho penalty, in oase of refusal, of being 
arrested is an application to the court to ezeroUe its inherent powers of compelling 
.restitution of money improperly oolleoted in defiance of its orders. 97 A. 978. The 
joourt has inberoot power to undo a wrong done In ezeoutiou of a dootee and to order 
the restitution of everything that has improperly been taken in euoh ezeoution. 9 0. 
«W.N. 381 : 91 O. 989 J 33 0. 997. The principle is that where a oourt by a temporary 
injunotion deprived a person of what be wss legally entitled to. it should restore that 
wbioh bo has lost with oompeosation. 64 I.O. 664. Where A sued to establish bis 
right to oettaio money which had baen paid into Oourt by a third pecaon wbioh the 
defendant was allowed to draw on an undertaking to repay it if the plaintifi. A, 
suooeeded : and A obtained the decree and established his right, it was heid 
that the court had Inherent power to order the defendant to repay the money 
with interest. 41 M, 316J 9 Pat. D.J. 149. Whore ezeoution of a deocee for 

poasessioD is stayed ponding the deoision of the appeal against the decree and the 
appeal is dismissed the court has iohecent power to allow mesne profits for the time 
during wbioh the applicant had beon kept out of possession by the oourt’s order. 63 
I.O. 43 : 9 D. D.J. 907. A party who withdrew the money in deposit in 
court to wbioh another person was found entitled, is liable to pay ioterest 
on tho amount drawn out by him till the date he paid back the money. 99 M.D.T. 169, 

When a oettain property is sold in ezeoution of a prior mortgage-deoree and again in 
ezeoution of a subsequent mortgage-deoree, where the judgmant-debtor the deoree- 
bolder the previous putobasar and the subsequent purohaset were all parties to the 
prooeedinge, the oourt has power under 8. 161 to direot the deoree-holder to refund the 
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amoant paid by iSke auotion'pazobaBet aa the peioe of the propeity* 
l.G. 571. 


1936 A. 374^93 


APPEAL. An order under thia aeotion la a decree under B. 2 (3), O.P. Code and 

hence ia appealable. 36 O. 265 1 36 I.O, 890-19 O.W.N. 1167; 39 O.W.N. 998. 
Under the old Code, an order for reatitution waa not appealable. 32 0.931. A 
deaieion on an applioation for reatitutioa under 8. 144 to be appealable ae a deoree 
under 8- 2 must be a deoieion on the merits of the applioation and not on a matter 
inoidental or oollatecal to the applioation. HO P.R. 1913 ; 79 I.O. 636 — 20 H.Ii R. 170* 
When the appltcatioo lor eseoution doea not fall within the eoope of S. 144, the order 
passed on it is not a deoree. 10 P.R. 1914 ; 332 P.Ii.R. 1919 — 34 1-0. 941. But when 
the order ia made under 8. 144, in favour of the applioant, he oanuot objeot to the 
appeal being entertaiaable. 36 I.O. 890—19 O.W.N. 1167 ; 39 I.O. 663 — 2 Fat, D.J. 
306. An order of a Revenue Court retueiog to direct restitution is not a deoree 
undea 8. 3 (li and hence ia not appealable as auoh to the Oivll Court. 66 I.O. 798. 

OOURT-FEE ON APPEAL. — An order under 8. 144, O, P. Oode, oomee under 
B> 47 <1) of the Oode. Cl. (5) of the notifloatioo of the Government of India No. 4660, 
dated tbd 10th 3»piemDor. i8Sd. -ppliee to appeals from each orders and a Ooutt fee of 
two rupees is obargeable on euoh appeals. 31 O.W.N. 644 — 39 I.O. 640 ; 1 Pat. L.W. 
160. Aa appeal from an order passed on an applioation lor reatitution under this aeotion 
must be stamped ad valorem under Art. 1. Sob. 1 of the Court Pees Aot ae an 
appeal from a deoree and oannot be fiitd ai aa .*ppaii from an order m execution of a 
deoree with a 6x8d Court-fee stamp. 83 l.G. 331 ; A.W.N. (1901) 100 ; 67 I.O. 236 — 
14 N.L.R. 15. 


LIMITATION FOR AN APPLICATION — Ad applioation lot reatitution under 
a. 144 of the C. P. Oode ia an applioation lor execution of a deoree within the meaning 
of Art. 183 of the Limitation Aot. 41 B. 636 ; 43 B. 236 ; 67 P.R. 1918 ; 46 B. 1137. 
43 I.O. 630 — 11917) M.W.N. 643 ; 40 M. 780 ; see 76 I.O. 366. Contra held by the 
High Court of AUahabad, Patna and Oaloutta and other pcovinoee and held that an 
applioation for restitution under 8- U4 is not an applioation lor execution and ia 
therelore governed by Art. 181 of the Limitation Aot. 63 I.O. 184 — 19 A.L J. 649 ; 27 A. 
496 ; 3 Pat. L.J. 367 ; 2 Pat. L.J. 306-39 1 0- 653 ; 3 P. 371 I 38 I.O, 17 — 21 0* 
W.N. 664 ; 30 I.O. 680 — 8 Bur. D.T. 165 ; 67 P.R. 1918 ; 76 I.O. 601 ; 64 1,0. 664 ; 
(Central Provinces) ; 28 O. 113 30 I.O. 638 ; 14 A.L J. 401 ; 46 I.O. 323 ; 49 I.O. 
948 ; 16 A.L.J. 57 ; 7 A. 371. An application lot restitution oonecquent upon a 

deoree of His Majesty in Counoil ie governed by Art. 183 of the Limitation Aot. 66 

1.0.646. B. Gof the Limitation Aot apples to en applioation made under 8. 144 
C. P. Code. 41 B. G35 *. 43 B. 336 ; (1933) Pat. 371 ; 40 M. 780 ; 31 O.W.N. 644 ; H 
O.L.J. 641 ; 1936 O. 199 — 93 0.0. 33. 
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CHAPTEB XVI. 

ARREST AND ATTAOHIMBNT BEFORE JUDGMENT. 

PART I.— &RRBBT BEFORE JOOQHBNT. 

ORRER 38, r. 1.— 0HERE DEFENDANT MAY BE CALLED UPON TO 
FURNISH SEODRITY FOR APPB ARANCE.— (1) Where at any stage of a 
suit other than a suit of the nature referred to in section 16, 
clauses (a) to {d)^ the Court is satisfied, by affidavit or other- 
wise, — 

(а) that the defendant with intent to delay the 

plaintiff or to avoid any process of the Court, 
or to obstruct or delay the execution of any 
decree that may be passed against him, 

(i) has absconded or left the local limits of the 

jurisdiction of the Court ; or — 

(ii) is about to abscond, or leave the local limits of 

the jurisdiction of the Court ; or 

(iii) has disposed of or removed from the local 

limits of the jurisdiction of the Court, his 
property or any part thereof, 

(б) that the defendant is about to leave British India 

under circumstances affording reasonable 
probability that the plaintiff will or may 
thereby be obstructed or delayed in the execu- 
tion of any decree that may be passed against 
the defendant in the suit, 

the Court may issue a warrant to arrest the defendant and 
bring him before the Court to show cause why he should not 
furnish security for his appearance : 

Provided that the defendant shall not be arrested if he 
pays to the officer entrusted with the execution of the 
warrant any sum specified in the warrant as sufficient to 
satisfy the plaintiS’s claim, and such sum shall be held m 
deposit by the Court until the suit is disposed of or until 

the further order of the Court. 
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ORODHDS FOR AH ORDER UNDER THIS RULE.— A oreditot is not entitled 
to an ocdet under this rule merely beoaaae ha baa a just claim against hie debtor. 
He must prove one of the oonditions required by the rule. IN.W.P. 91. Where a 
person is brongbt lor attendance in a Criminal Court and the Civil Court is also held 
there, bis departure from the place is not a sufficient ground lot making an order for 
aireet before judgment, d D.L.J. 423. The Court is also to look to the bona fides 

of the suit. 14 C. 696. 


8B0DB1TY.— (1) ^''here tbe defendant fails to show such 
cause the Court shall order him either to deposit in Court 
money or other property sufficient to answer the claim 
against him, or to furnish security for his appearance at any 
time when called upon while the suit is pending and until 
satisfaction of any decree that may be passed against him 
in tbe suit, or make such order as it thinks fit in regard to the 
sum which may have been paid by tbe defendant under the 
proviso to the last preceding rule. 

(2) Every security for the appearance of a defendant 
shall bind himself, in default of such appearance to pay any 
sum of money which the defendant may be ordered to pay 

in the suit. (O. 38, r. 2.) 


BOOPE There are two kiode ol eeoutitiee meDtioned in thie role. The defend- 

ant may give eeoority lot hia apsea.anoe in Court ; or ha may deposit money or other 
property eufflriert to attwer the claim sgairet him. 41 M. 1063. Tbo objeot ol the 
eeonrity is lo eecure tha rights ot tbe oredltor. Tbe Government is not intereated in 
it in Buy waye 20 leOe 92“8 S.Ij.R. 970e 

SECURITY AND BIGHTS OP THE CREDITOR.— Money paid in Court by the 
defendant under this rule ie paid to the general credit ol the suit, and is obatged with a 
lien in favour of the plaintifi for tbe amount that might be decreed in his favour and 
neither tbe receiver ol tbe judgment-debtofs eetaie. nor tbe general body ol creditors 
has a right to the fund in queetion. 41 M. 1063 ; 66 I C. 367 *=*11 n.W. 6 ; but cee 

39 M. 809. 


APPEAL.— Ad appeal Is allowed frcm an order under this rule by O. 43, r. 1 ( 2 ) 
of the OiP. Code. 


PBOCEDUBE ON APPLICATION BY SURETY TO BE 018CHAR0ED.— (1) 

A surety for tbe appearance of a defendant may at any time 
apply to the Court in which he became surety to be dis- 
charged from his obligation. 

(2) On such application being made, tbe Court shall 
summon the defendant to appear, or if it thinks fit, may 
issue a warrant for his arrest in the first instance. 
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(3) On the appearance of the defendant in pursuance 
of the summons or warrant or on his voluntary surrender, the 
Court shall direct the surety to be discharged from his 
obligation and shall call upon the defendant to find the fresh 
security. (O. 38, r. 3/1 

SOOPB.— A sacety ie not entitled to be dieohotged under thie tale when the delend* 
ant appaaca in Court to defend hie oaee as snob an appeacaooe does not amount to 
surrender. 43 M. 372. The ooneent of the defendant to a oonsent decree without the 
surety’s assent doee not discharge the latter under this rule* (cbid). 

APPB&L. — An appeal ia allowed from an order under this rnle by O. 43* r. 1 ( 9 ). 


PROOEDURB WHERE DEFENDANT FA1I«S TO FURNISH SECURITY 
OR FIND FRESH SECURITY,— ^Vhere the defendant fails to com- 
ply with any order under rule 2 or rule 3, the Court may 
commit him to the civil prison until the decision of the suit, 
or where a decree is passed against the defendant until the 
decree has been satisfied ; Provided that no person shall be 
detained in prison under this rule in any case for a longer 
period than six months, nor for a longer period than six 
weeks, when the amount or value of the subject-matter of 
the suit does not exceed fifty rupees : 

Provided also that no person shall be detained in prison 
under this rule after he had complied with such order. 

(O. 38, r. 4.) 

SCOPE.— This tule ia oonfioed to oaees where the defendant neither facniehee 
eaourity, nor makes a aufEoient dopoeit. 13 W.R. 37B» 

PART II.— ATTACHMENT BEFORE JUDGMENT. 

WHERE DEFENDANT MAY BE GALLED UPON TO FURNISH SECURITY 

FOR PRODUCTION OF PROPE RTY. — Where at any stage of a suit, 
the Court is satisfied, by affidavit or otherwise that the 
defendant, with intent to obstruct or delay the execution of 
any decree that may be passed against him— 

(a) is about to dispose of the whole or any part of 
his property, or 

(^)) is about to remove the whole or any part of his 
property from the local limits of the juris- 
diction of the Court, 
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the Court roay direct the defendant within a time to be 
fixed by it, either to furnish security in such sum as may 
be specified in the order to produce and place at the 
disposal of the Court, when required, the said property or 
the value of the same, or such portion thereof as may be 
sufficient to satisfy the decree or to appear and show cause 
why he should not furnish security. 

(2) The plaintiff sball, unless the Court otherwise 
directs, specify the properoy required to be attached and the 
estimated value thereof. 

(3) The Court may also in the order direct the con- 
ditional attachment of the whole or any portion of the 
property so specified. (O. 38, r. 5.) 

IjEOAL OHANQBS. — (1) Under tbe old Code (here waa a eeskriotioo ol the locality 
in which property capable of being attached was aituate, bat under tbe present Code 
there is no Buoh restrlotiOD. 10 I C. 794. (2) The words " or bae quitted the juiia- 

diction of tbe Court Ipaving therein profftty belonging to him ” have been omitted in 

this Code from ol. (bl of the old Code. 

SCOPE. Where the defendant laila to ebow cause under tbia rule he may be 

ordered finally to futoiah aeourity or hia property may be attached under t. (6). 
60 O. 216. Tbe object of tbe rule ia to enable the plaintifi to realise his decree <il any) 
from tbe defendant’s property. 96 C. 631. A plaintifi may obtain an order under this 
rule in a suit on a morigage with reapeot to propertiee, not inolnded in tbe mortgaged 
deed. 16 A. 186 ; 46 C. 946 ; 15 I.C. 604 ; 1992 N. 238. Tbe order under ol. (1) 
is an order of atlaobment. Tbe actaohment which tbe Court bae power to withdraw 
under ol. (2) is a conditional attachment made under ol. (3) of r. 6. 83 I C. 
689«>23 C.D.J. 699. An attaobmeot before judgment cannot be ordered in a divorce 
ease. 37 C. 613. An attachment before judgment cannot be ordered pending an appli* 
oatioD for leave to sue ae a pauper. 38 I.C. 600»26 C.D.J. 169. A conditional order 
of attaobmoDt before judf mint uoder sub-rule (3) oannot be made without an order 
under ol. (1) direotieg tbe de'endani to furntsb security or to ebow cause. 57 

I.C. 907. 

GROUNDS FOR AN ORDER UNDER THE RULE. — Tbe Court should not 
lightly exetoiee the power under thib rule, or without clear proof ol the existence of the 
mischiefs aimed at in this rule. 73 I.C. 721=6 Pat. D.T. 124. Where the defendant 
is going to make away with his property so ae make it impossible for tbe plaintifi to 
execute any poesibie decree the Court may proceed under the rule. 6 W.R. Mis. 1. 
The plaintifi must satisfy the Court by clear and definite evidence that there ie 
reasouable cause for believiog that the defendant, is about to dispose of the whole or a 
part of his property with a view to defeating bis oreditors. 44 I.O. 240. Tbe mete 
faot that tbe defendant has attempted to sell some of bis property while prooeediogs 
against him ace pending does not jueiify an inference that be is disposing of the 
property with intent to obstruct os delay tho exeoution of any poesibie decree. 46 B. 
1266. It need not be proved that tbe attempt at alienation was made after tbe 
oommenoement of tbe action. The Court may look to tbe oonduot of the parties 
immediately before tbe suit. 5 I.C. 181 = 11 C.D.J. 19. The faot that tbe defendant 
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ie ia Bteaiteoed oiroamBLanoes is not BufSoieot. 95 M.IiiT. 46* It mast be proved that 
the defendant had an intention of alienating hla peopertyt 73 I.O. 731. 

POVBR OF SH&IiL O&USB QOUBT.^The Pcovinoial Small Cause Court has 
power to attach before judgment any property moveable or immoveable . 49 O. 994 ; 

83 I.O. 109 F.6. O-W.N. 1066 F.B.; 43 I.O. 133. 

APPEAL. ■•Aq appeal does not lie from an order under this zuie, diemiBaing the 
applioation. 83 I.O. 699 b 38 393. An appeal doea not lie from an order dizeot. 

ing the defendant to fuzniah seousity. 60 0. 316. 

ATIAOHUENT BEFORE JUDOHENT BEYOND JDRISDIOTION.— A Court 
oaa attach before judgmeut property outside the juiiediation« 7 G.W.N. 316 ; 10 I.O. 
794Ba4 Bur. Ij.T. 69 ; see 47 M.D.3. 94. Uadet the old Oode there was a oonfliot of 
decisioas and confm wee held in 6 Bom. L.EC. 670 « 8 61. 30 ■ 31 61. 603 ! 3 BtB.R. 
366 : 1 £i«B.B. 310. The procedure ie pceeoribed by 8. 186 of the O.F. Oode, 

ATTACHMENT SHEN CAUSE NOT SHOWN OR SEOURITY NOT FDR 

NiSHEo.— (1) When the defendant fails to show cause why he 
should not furnish security, or fails to furnish the security 
required within the time fixed by the Court, the Court may 
order that the property specified, or such portion thereof as 
appears sufficient to satisfy any decree which may be passed 
in the suit, be attached. 

(2) Where the defendant shows such cause, or 
furnishes the required security and the property specified or 
any portion of it has been attached, the Court shall order 
the attachment to be withdrawn, or make such other order 
as it thinks fit. (O. 38, r, 6.) 

APPEAL. An Appeal ie allowed from an oeder under ibie rule by O. 43, r. 1 (fi)- 

MODE OP MAKING ATTACHMENT.— Save as Otherwise expressly 
provided, the attachment shall be made in the manner pro- 
vided for the attachment of property in execution of a decree 

(O. 38, r. 7.) 

INVEBTIQATON OF GLAIUS TO PROPERTY ATTACHED BEFORE JUDG- 
MENT —Where any claim is preferred to property attached 
before judgment such claim shall be investigated in the 
manner hereinbefore provided for the investigation of claims 
to property attached in execution of a decree for the pay- 
ment of money. (O. 38, r. 8). 

SCOPE.— 'The efleofe of the rule ie to inoorpocate all the proviaioos of O* 91, rr. 68 
to 63. 41 M. 049 ; 41 61. 33 ; 37 A . 676 ; 17 C. 436 P.O. 
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RBMOYAL OP ATT&OHUBNT VHEN 8E0UR1TT FURNISHED OR SUIT 

DiamsBBD. - "When an order is made for attachment before 
judgment, the Court shall order the attachment to be with- 
drawn when the defendant furnishes the security required 
together with security for the costs of the attachment, or 
when the suit is dismissed. (O. 38, r. 9.) 

SCOPE.— The AttAobment before judgment falls to the ground on the diemiesal 
of the suit even though do order to the efieot is made and whether an appeal is filed 
from the suit or not. 45 0. 790 ; 10 506 ; 9 I.C. 918 = 13 O.D.J. 243. The reversal 

of the decree does not revive the attaohmeot. (46^d). 

STTAOHUBNT BEFORE JUDGMENT NOT TO AFFEOT RIGHTS OF 
STRANGERS, NOR BAR DEOH E E- HOtiDS « PROM APPLYING FOR SALE, — 

Attachment before j udgment shall not affect the rights exist- 
ing prior to the attachment of persons not parties to the 
suit, nor bar any person, holding a decree against the defend- 
dant from applying for sale of the property under attach- 
ment in execution of such decree. (O. 38, r. 10.) 

37 A. 676; 31 C.Ii-J. 614; 1 Bom. H.O.R. 996. 

BOOPB. An attaohmeni before judgment does not bat a ptooeas of ezeoutton 

against the property attached in satisfaction of a decree in another soit. 6 M.H.O. 
B- 136; 6l I. 0. 993 = (l9ilj Pa»»906, An attaabment before judgment does not defeat 
the right of a oo-paroenor by survivorship. 83 I. O. 413 = (1934) Pat. 465 i 40 B. 399 ; 
17 M, 144, Tbs re-attachment is supecfiaous. 16 I.O. 387. 

INaOLYENOY OF JUDGMENT-DEBTOR AND ATTACHMENT BEFORE 
JUDGMENT. When there ie a vesting order in insovlenoy before the decree, the pro- 
perty attached before judgment vests in the Official Aselgoee. 10 O. 150 ; 8 M, 664 ; 

90 B. 403 : 96 M. 673 ; 39 M. 903. 

PROPERTY ATTACHED BEFORE JUDOMENT MOT TO BE RB-ATTAOHED 

IN EXECUTION OF DECREE.— When property is under attach- 
ment by virtue of the provisions of this order and a decree 
is subsequently passed, in favour of the plaintiff, it shall not 
be necessary upon an application for execution of such decree 
to apply for a re-attachment of the property. (O. 38, r. 11.) 

SCOPE.— Ao before ju^gmeat h^s the seme operatioa in eseouitOQ as 

au atsaobmeo^ atcec deocee. 62 1. Ot 33s»3 Pa5, L, T, 719 i 47 M* 483 I 44 M. 903 5 
47 Ui 176 ; 33 C« 639. Bat ea appHoation (or ezeootton is Deooeeeary after the deoree, 
13 B, 400 ; 34 35 ; 33 CJ, 639. An omiseioo o( the detecdant to raise an objeotion to 

the validity of the attaohmeot on the ground that it is not saleable before the decree, 
does not take away hie right of objeotion in exeoution. 38 O. 448« 
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AGRIOULTURAL PRODDCE NOT ATTACHABLE BEFORE jaDOMBNT.^ 

Nothing in this order shall be deemed to authorise the 
plaintiff to apply for the attachment of any agricultural 
produce in the possession of an agriculturist or to empower 
the court to order the attachment or production of such 
produce. (O. 38, r. 12.) 


REHEDIBS IN CASE OF WRONOFOL ARRESTOR ATTAOHEUNT 

BEFORE JUDGMENT. 


OOMPBNBATION FOR OBTAINING WRONGFUL ARREST, ATTACHUENT, 

OR INJUNCTION ON INSUFFICIENT GROONDS — (1) Where in any 
suit in which an arrest or attachment has been effected 
or a temporary injunction granted under the last preceding 

section, — 

(a) it appears to the court that arrest, attachment 

or injunction was applied for on insufficient 
grounds, or 

(b) the suit of the plaintiff fails and it appears 

to the court that there was no reasonable 
or probable ground for instituting the same, 

the defendant may apply to the Court and the Court 
may, upon such application award against the plaintiff by 
its order, such amount not exceeding one thousand rupees 
as it deems a reasonable compensation to the defendant for 
the expense or injury caused to him ; 

Provided that a Court shall not award, under this 
section, an amount exceeding the limits of its pecuniary 


jurisdiction. 

(2) An order determining any such application shall bar 
any suit for compensation in respect of such arrest, attach- 
ment or injunction. (S. 95.) 

SCOPE.— Tbe eeotioD piovidee lot a Court ttying a suit, and awataiog oompeneation 
«c 7 »iDB( the plaintifl. 36 M. 698. TbU eeotian givea Ibe Court trying tbe suit a speoial 
iuriediotion to award oompoDeatioD ae an incidental relief, (ibid). It bate a eu.t id cas- 
Bent ot " auob arreet attaohment or injunotion”. Bat this eeotion does not bar 

rciialar euit for damages toe the abuse of the ptooeaa of the Court, tbid. 43 O. 660 1 iN. 
w P 9 ^ 1 Igra 104 ; 11 W.R. 143 : 16 O.O.J. 34. A petition under this section does 
7o^Us leto.o tL euit is heard and decided. 1933 M. 863=71 1.O. 450. If a defendant 
is ....Bted belote judgment he may apply lor oompeneation even it he ie not 
16 B. ICO. No partioular procedure is ptaaoribed for claiming oompenaation. It « 
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flnoagh if the Oonrt ie eeiied o! the matter ia some form or the other. Sa 1.0. 693 — 
(1916) 1 M.W.N. 76. Compeneation can be awarded only by the Oouct wbioh diepoeea 
of the Bait aod not by aoy other Court, on an applioation nnder thia aeotion, 23 B. 42 ; 
3 W.R. Mia. 38. An order onder thia aeotion need not be embodied in the decree, 
Oompenaation may be awarded lor ezoeaaive attaobment. 6 W.R. Mia. 24, The 
amount of oompeneatiou under thie eeotion ia limited to Ra» 1,000. 36 M. 698 i 42 C. 

650. A defendant who olaims a larger amount moat bring a regular suit. 10 Born* £i.R. 
1003. The oompenaation ia lor expense or injury caused to the defendant. ^ 32 I.O. 692 
—3 Ii.W. 30. A claim for compensation under this aeotion may be taken into aooount 
as a oro8B claim in a suit. 18 B. 717. Under the old Code, an order awarding oompen- 
aation was alone a bar to a anbaequeat auit for oompenaation in reepeot of aireet. eto. 
Bat under the present Code, any order determining any applioation le a bat to a suit 
even when the applioation ia refused. 13 W.R. 306. 


APPLICATION BY THE DEFENDANT.— -It ia only on an application by tha 
defendant that the Court baa juriadiotiou to pass an order under this aeotion. (1920) 
M.W.N. 193-66 I.C. 786 ; 32 I.O. 693-3 D.W. 30. A mere statement in a ooonter- 
affidavit by the defendant ia not an applioation under thia aeotion for award of oom- 

peneation. 66 I.C. 766. 


JURIBDlOTrON OF THE SMALL CAUSE COURT.— A Court of Small Oaueea 
baa jnrUdiotion under thia aeotion to award damagea. 26 M. 604 (cotUrn hold in 
77 P,R. 1907, in cage ot altaobment of immoveable propetiy)# 


INSUFFIOIBNT GROUNDS.— The expreaeion ia equivalent to •* without teaaon* 
able and probable oauee.- 18 B. 717 ; see also 16 B. 160. Oompeneatiou may be 
awarded il there is no probable ground for inelitutiog the euit. 13 M.D.J. 70. 


APPEAL— An appeal from an order reluatng relief under thia aeotion ia allowed 
under riOMl) of O.P Code. 49 1.0. 86-26 M.L-J. 46 : 34 M. 63 : 28 A. 81. An order 
awarding oompe^ I-O* 349-21 M.L.J. 460. If 

paseed by an appellate Court on aoiappaal partly from the ^ » G 917- 

ordec of the first Court telusiDg oompenaation. no appeal la allowed. 11 
4 Bur L T ‘J04. An appeal does not lie from an order of a. Court of Small Oaueea 

under thie aeotion. 60 I.C. 886-11919) M.W.N. 490; 36 I.O. 369. ^ 

appeal from an order lor compeneation ia independent of the decree passed m the case. 

11 I.O. 917 — 4 Bur. L.T. 904. 

SUIT FOE DAMAGES.— A £uit ICC oompenaation ia maintainable without having 
suir ifUK UAm G.p. Code. 1 N.W.P. 91 ; 11 W.R 143 ; 16 

reooucse to the remedy ptovidea «n d. »o. vj.r. 

O li J 31-32 M 170- In “ pla'nt'K 

o. “aionibl. ana .robab,. OBU... 36 M. 698 ; 86 P.R 1896 : 4 N.W P. 
M - 9 1 C 60 • 5 W.R. 91 P.O. : 39 M. 170 : 16 O.L.J. 34 ; mera.l.nl.oe do., not .nt.tl. 
tho’plaintia to' damog... 39 M, 969. II an injnnotion i. t.mov.d on app.al no Bolt lor 

dumagee lies* 4Q C. 650« 
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CHAPTER XVII. 

EXECUTION PROCEEDINGS. 


PROOEDURE IN SUITS AND BXEooTioN.— The procedure provi- 
ded in this Code in regard to suits shall be followed as far as 
it can be made applicable, in all proceedings in any Court of 
Civil Jurisdiction. (S 141, C. P- Code.) 

The explaaakiOD to the ooecespondiog 8, 647 ol the old Code which apeoially prea- 
ctibed that the aeotion did not apply to exjoation ptoceedinga has been omitted in the 
ptesent Code. But the effect ol the omiaeico ia not to cause any obange in law, as the 
Ptivy Qounoil ruling io 17 A 106 was passed wh eo the old Code ol 1883 was in force 
and when the explanation wai not yet added by Aot VI of 1893. 97 I.O. 493--19 C. 

W.N, 25 ; S S Ij.R. 337. Henca the ptooaduee provided in the Code lot the auits is not 

applicable to exaoution peooaedtngs . 

RES JUDICATA AND EXECUTION PROaEBDINGB — Bae Ohapier XIII. 
STAY OP EXEGUTION PROaEBDINQS.— Bee Cbepter XTV. 

RELINQUISHMENT OP PART OP CLAIM.— The pcoviiicns of O. 2. r. 9. do 
not apply to execution proceedings. 63 1.0. 607—16 B.L.R. 11 ; 18 0.615! 

122 ; 19 A. 98. Successive applications are maintainable to execute theMeoroe which 
grants several reliefs by applying lor any one relief at a tims 2 L.W 680. 

The iudgment-debtor U not prevented by O. 9. r. 9. from making objections to the 
attachment of hie property in two lots. 2 I.G. 106. When a deoree-holder made an 
apDlloation tor execution Co recover mssoe ptoflke for a period of only three yeara subse- 
ouent to the institution of the suit, be was not prevented by O. 2, r. 2. from 
another appUoation for recovery of mesne profits for the further period. 39 M, l99. 

Bee also 40 M 780 ; 2 li.W. 288 ; 90 I.O. 246. 


dismissal for DEFAULT AND RBSTORATIOM.— Tae provisions ol O. 9 do 
not apply to exooutian proceedings. 6 Pat. L.J. 330 ; 8 B.L.R. 327 ! 6 L.W. 124 = 31 
M L T 297 • 79 35’ . 84 ; 18 B. 429; and consequently the application for 

execution when dismiseed for default oanuot be restored under O. 9. 

79 1 0 361* 35 I.O. 337 J 17 A. 106; 2 111.66; 68 1.0.648; 76 1.0. 487 = 1933 L. 

606 i Lah, Oas. 49 ; 44 O. 1 : 38 M. 199 i 64 I.G. 490 ; 10 B 499 ; 71 I.O. 484 = 
1933 P. 76 ; 79 I-O- 5^4 ! 631.0. 696. An order for restoration under O. 9, r. 4 la 
iriT 35 M. 337. But the decree-holder may bring a fresh application for exeon- 
t-nnnr he may apply lor review under O. 47. C.P. Code. 4 Pat. L.J, 330 = 35 I.C. 337; 
O 1 • i“a 106 11 1.0. 385= 13 631 : 1 L. 66 ; 10 P.W.R. 1919 ; 60 I.O. 

401-' 47 A 879. Where the exsontion application is dismissed for non-appearance ol 
bv a mislako of the oourt.it has inherent power to restore it to file 8 8.L.R. 897; 
Ts T R 646 (P O.) A Court has inherent jurisdiotlon under 8. 161, O. P. Code 
o .o lpl.iJ.tiao dismi.asd .or del.alt. 1 L. 66 ; 61 I.C. 410 , 41 I.O. 686 

ai C W N 769 ; 99 I.C. 599 = 8 8 D.R. 997 ; 3 P.W R. 1919 ; 13 I.C. 869. A dis- 

“ieLl of an 'execution application for default does not bar a fresh application under 

n 17 r 2 or 3 18 M. 131 : eontra was held in 16 A. 49. which is no longer good law. 
When the objeotione of a judgment-debtor to execution is dismissed for default it oan- 
not be restored under O. 9, r. 9, The Court may under its inbetenfe powers under section 
IBl restore the objection application. 21 O.W.N. 769 ; 41 I.O. 6BG. 
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SETTING ASIDE EXPERT ORDERS IN EXECUTION. —O. 9, r. 13. bae no 
application to exsoutioa pcooeadings aod an order eattiog aside tbe ez-parfe proceed- 
ing oanoot ba made under this rule, 410. l;4Pa6.Ij.J. 136 .4 Pat. Xj.J. 33; 47 

M.L<7- 969 ; 81 I.O. 841. A oootrary view ia taken in 37 M. 469 and held that aaoh 
an order can be made under O. 9, r« 13. 5 L.W. 134 ; 37 I.C. 939. But the Court 

may make suoh an ordea under eeotion 131, OiP. Code under its inherent powers. 
69 I.O. 113«3 Pat. Ij.T. 370. 


ABATEMENT OF PROOEEDINQS BY DEATH, OR INSOLVENCY. — 

Nothing in rules 3, 4 and 8 of order 22 shall apply to proceed- 
ings in execution of a decree or order. (O. 22, r. 12.) 


Under the old Code there waa a oonfliot ot deoieione which is eat at rest by tba 
above rule newly added in tbe present Coda. See 31 M. 77 ; 3 A. 769 ; 6 A. 265 ; 13 A. 
440 : 23 C. 686 ; 3 B. 321 ; 19 B. 376 ; 10 A. 97 and 33 C. 374 ; 30 O. 961 ; 30 A. 33 ; 
6 M 180 • 16 M. 399- Therefore the provisions relating to obatement do not apply 

to execution pcooeedinge or to appeals from orders in the exeoukion prooeedinga. 74 

I 0 577— 1923 li. 560 ; 50 C. 660 ; 43 A. 670 ; 10 I.C. 405 ; 174 P.D.R. 1911. 

It ie held, however, that tbe decree-holder should apply within six months of 
the death ot the judgment-debtor to bring his legal representatives on the record, 
on the analogy of O. 39. r. 4. 69 1.0. 52 ; 76 I.O. 863 = 5 Pat. L.T. 933 : 64 I.C. 339 = 
16 P.L.B. 1932 ; 76 I.C. 46 = (1923) M.W.N. 817. 


WITHDRAWAL AND ADJUSTMENT OP EXECUTION PROOEEDINQS. = 

Nobbing in order 23 shall apply bo any proceeding in execu- 
bion of a decree or order. (O. 23, r. 4.) 

79 I.C. 477 ; 36 A. 173 ; 16 M.L.T. lOO ; 80 I.O. 464. 


When an application for execution is withdrawn without permission ol the Court 
to bring a fresh applioation. it is no bar to put in a subsequent applioation. 15 M.L. 
T 10^ An adjustment of the decree aUering its terms .s not permis..ole and does not 

... p. 'a o. 

cod. to prevent .he ; 10 I 71 : 16 M. J40 ; 10 B. 63 t 18 

a\iri6T6.6“%6 . 17/r^91^S:4«;^ I.O. 100.-10 106 ; 

fn 'lQ2 The Court bee no juri.diotion to proceed to sail tho property ol the judg. 
Lenhdehto;.rthe“d:oL.ho.Lrheeeppned.or withdrew., o, the eppl.oet.on. 1 


P 233. 

RBVIEV. 
Older 47, O.P. 
Chapter. 


—An Older diemiaeing an exooution 
Oode. 9 G.W.N. 606 ; 10 0. 538 ; 


applioation is liable to review under 
also see other rulings cited in this 
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No. 1. 

NOTIOB TO SHOW OAUBB WHY A PAYMHNT OR ADJUSTMENT 
SHOULD NOT BE BBOOBDBD AS CERTIFIED. 

(O. 21. r- 2.) 


To 


Whereas in exeoufcion of the decree in the above-named suit 

has applied bo this Ooarb bhab the sum of Bs. 

recoverable under the decree has been should be recorded 

as certified, this is to give you notice that you are to appear before this 
Court on the day of 19 . to show 

OftUBe why the aforesaid should nob be reeorded as oertified. 

GilVBN under my hand and the seal of hho Court, this 
day of 

^ Judge. 


No, 2. 

PRECEPT. (Section 46). 

(TitU.) 


Upon hearing the decree-holder it is ordered that this prooepb be sent 

under 9 °otion°l 6 of (.he Code of aiv‘il Procedure. 1^908 with direobioos to 

attach the property specified in the annexed schedule ‘o 

““me pending any application which may be made by the decree-holder 

for execution of the decree. 


Schedule, 


Dated the 


day 


19 


Judge 


No. 3. 


ORDER SENDINO DECREE FOR EZEOUTION TO ANOTHER COURT. 

(O. 21, r. 6.) 
iTitle.^ 

WHEREAS the decree-holder in the above suit has applied to this 

Court for a certificate bo be sent to the Court of . . . , , 

wuurg luc a uo exeoution of the doocee in the 
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[app. 


abcTe Euit by tbe Eaid Ccurt, alleging that the judgnoenii debtoc resides or 
has property within tbe local limits cf tbe inriediotion of the said Conrb» 
and it is deemed neceesaiy and p>zoper to send a certi6cate to jtbe said 
Coert onder Order SXI, rule 6, of the Oode of Civil Prooednret 1908i it 

is 

Ordered : 

That a copy of this order be sent to 

with a copy of the decree and of any order which may have been made for- 
exeention of tbe same and a certificate of non-satisfaction. 

Oated the day of 19 

Judge, 


No. d. 

CBBTIFIOATB OF NON-SATISFACTION OF DECREE. fO. 21, r. 6.) 

{Title,) 

Certified that uo^ eatisfaotion of the deoroo of this Court in Suit 
^ of 19 I a copy of which is hereunto attached, has 

been obtained by execution within the juriadiotion of this Court. 

day of 19 

Judge. 


Dated tbe 


1 If partial, strike out '' fio " and state to what extent. 


No. 5. 


CERTIFICATE OF EXECUTION OF DECREE TRANSFERRED TO 

ANOTHER COURT. (O, 21, T. 6.) 

{Title.) 
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Signature of Muharrir in charge. 


Signature of Judge, 
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No, 6. 

APPIilOATION FOB EXBOUTION OP DBORBB. (O. 21, r. 11.) 

In 6he Conrti of 

I , deoroa-holder, hereby apply for exeouftion of bhe 

decree hereinbalow aet forth : — 


S » 
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‘ o p; ;S 

^ a ^ 

o M 

a aT ” ^ 

a - I ? 2 
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Uode in wbioli the eesiet 
eiDoe ol theOouft is 
requited* 
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^ S 
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“a 

o ^ 
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a> V 
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fu ^ 

< s 


I • 5 ® 
las ^ 


(When attRobmeDt aod eaU 
of nioveable property ifl 

I pray that the total 
anouot ot Re* ^together 
with iDtereBt on the prin* 
oipal eum up to date of 
payment) and tbe ooete ox 
taking out thle exeoutiooi 
be realiaed by atiaohmeot 
and eale ol defendant s 
moveable property ae pet 
annexed Het and paid to 

me, _ , 

(When attaohmeot and eaie 
of immoveable property ie 

ftmouot or Rb. (fogethee 
with iotereet on the ptio- 
oipal eum up to date or 
payment) and the oceta ol 
takicg out this execution, 
be realized by the attaoh- 
toaoi and sale ol defend, 
ani’a immoveable ptopet- 
ty Bpeoified at tbe loot ot 
this application and paid 
to me* 


X declare that whab U abated herein ia brue to the 

beat of my knowledge and belief. 

Signed . decree-/iofder. 

Dated the day o* * 

[When attachment and sale of 

Description and Specification of Property. 

The uedivided one-third share ol the judgment-debtor in a house 
situated in the village oi .value Rs. 40. and bouuded as follows — 

East by G's bouse ; west by H’s house ; south by publio road ; north 

by pyiyctb6 laoB aud J's bou86. 
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1 deolare that: whafc is sfeafeed in bhe above desorip- 

tion is true to the best of my knowledge and belief, and bo far as I have 
been able to ascertain the interest of the defendant in the property therein 
epeoified. 

Signed . decree-holder^ 


No. 7. 

NOTICE TO SHOW OAD9B WHY EXECUTION SHOULD NOT ISSUE. 

(O. 21. r. 16.) 
iTitU.) 

To 

Whereas 

baa made application to this Oonrt for execution of decree in Suit 
No. of 19 on the allegation that the said decree 

has been transferred to him by assignment, this is to give you notice that 
you are to appear before this Court 

on the day of 19 • to show cause 

why execution should not be granted. 

Given under my hand and the seal of the Court, this 
day of 19 Judge. 


No. 8. 

WARRANT OP ATTACHMENT OF MOVEABLE PROPERTY IN EXECUTION 

OP DECREE FOR MONEY. (O. 21, r. 30.) 

{Title.) 

To 

The SailiS* of the Court. 

Whereas 
on the 


day of 


was ordered by decree of this Court passed 


19 


in Suit No. 

of 19 , to pay to the 

plaintiff the sum of Bs. as 

noted in the margin ; and whereas the 
said sum of Bs. has not been 

paid ; These are to command you to 
attach the immoveable property of the 
said AS S3b forth 

in the schedule bereanto annexed, or 
which shall be pointed out to you by 

the said • 

shall pay to you the said snm of 

Re. together with Bs. • tbe costs of this 

attachment, to hold the same until farther orders from this Court. 

Yon are further commanded to return this warrant on or before the 

of 19 . with an endoreemanb certify 

ing fcbe day on whioh and maonor in whioh it baa been exaontad. or why 

it has not been executed. 

Given under my band and the seal of the Court, this 
day of 19 . _ , , , 


DBCRBB. 




FriDoipal 

Interest 

Costs 

Oasts of exeoutioD ... 
Further interesii 

I i 

1 

1 

1 

1 

1 

\ 

Total 

1 




and unless the said 


iSc/tecftt2e 


Judge. 
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No. 9. 

WARRANT FOB SEIZURE OP SPECIFIC MOVEABLE PROPERTY 

ADJUDGED BY DECREE, (O. 21, r, 31.) 

{Title.) 


To 


The Bailiff of the Oourb. 

Whereas was ordered by decree of this Court 

on day of 19 * Suit No. 

of 19 , to deliver to the plaintiff the moveable property (or 

a share in the moveable property) specified in the schedule 

hereunto annexed, and whereas the said property (or share) has not been 

delivered : 

These are to command you to seize the said moveable property (or a 

share of the said moveable property) and to deliver it 
to the plaintiff or to such person as he may appoint in his behalf. 

Given under my hand and the seal of the Court, this ay o 

Schedule. 

Judge 


NOTICE TO STATE 


No. 10. 

OBJECTIONS TO DRAFT OF DOCUMENT 

(O. 21, r. 34.) 

{Title.) 


To 


’the1leoree°-holcre^^n the above euit preseotoa an application to this 
Court that the Court may execute on your behalf a deed of , 

whereof a dralt is hereunto annexea. of the immoveable property speo.fied 

annofnttTfoTthf bearing of the said apVeation. and that you are at 
Uberiftoarpear^nThrslidday and to state in writing any obieetiona 

to the said draft. 

Description of Property. 

GIVEN under my hand and the seal of the Oourb. this 
day of 


No. 11. 

WARRANT TO THE BAILIFF TO GIVE POSSESSION OF LAND. ETC 

(O. 21, r. 35.) 

{Title.) 


To 

The Bailiff of the Court. 

WHERBas the undermentioned property in the 

the plaintiff in this suit ; You are hereby 
directed to put the said ’ possession of the same, and you are 

70 
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who map 


hereby authorized to remove any person bound by the decree 
refuse to vacate the same. 

Given under my hand and the seal of the Court, this 

19 

Schedule. 


da 7 of 


Judge, « 


No. 12. 

NOTICE TO SHOW CAUSE WHY WARRANT OP ARREST SHOULD 

NOT ISSUE. (O. 21. r. 27.) 

{Title.) 

To 

Whereas made application to 

this Court for execution of decree in Suit No. of 19 • 

arrest and imprisonment of your person you are hereby required to appear 

before this Court on the of ^ 19 f^o ® 

cause why you should nob be committed to the civil prison in exeou ion 

of the said decree. 


Given under my hand and the sea! of the Court, this 
19 


day of' 
Judae. 


To 


No. 13. 

x^rrant op arrest in execution. (O. 21, r, 38.) 

[Title.) 

The Bailiff of the Court. 


Whereas 

of the Court in Suit No. 


PrmoipQl 

Interest 

Costa 

Exeoution 


Total 


was adjudged by a deoree- 
of 19 . dated the 

day of 

19 , to pay to the 

deoreB'bolder the sum of He. 
as noted in the margin, and whereas 
the said sum of Rs. has not 

been paid to the said deoreO'bolder in 
satisfaction of the said decree, these are- 
to command you to arrest the said 
judgment- debtor and unless the said 

judgmant-debtor aball pay to yon the said sum ot Rs. to 

together with Re. for the ooete of exaoutmg “>'3 Prooeee. bo 

bring the eaid defendant before the Ooart with all oonveuient speed. Yon 

are furbber oocomanded to return the warrant oa or a ore e ^ 

, I 19 ^ witli an eDdoraement oeroiiyinB 

the day on which and manner in whioh it haa been exaonted. or the reaaon 

wby it bas not been executed. 

Given under my band and the seal of the Court, this 

day of 1^ 


Judge. 
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No. 14. 

WARRANT OP COMMIT! AI* OP JUDGMENT* DEBTOR TO JAIIi. 

(O. 2L. r. 40.) 

{Title.) 


To 


The Officer in charge of bhe Jail ab 
I who has 

WHBBBAS j 

been brought bejora OKaeution of a deorea whioh was 

made and pronounced by the said Court on the 

19 and by whioh decree ib was ordered that bhe said 

Ehould pay ' 

. - has nob 

Xa'’a"''tbr daerea‘"nor satiefiad tha Kiu"g“ 

_ ^ or until the said decree 

therein for a period nob shall bo otherwise 

shall be fully satisfied, or the said provisions of section 58 

antitlaa to b®«>®%«®^““f°'tl°«^S8 andTba Court hereby fis 

of bhe Code of Civil P^®®^ tihe rate of bhe monthly allowance 

for the sobsiafcenc© of tb© said 

during tha confinement under this warrant of 

given under my eignatura and the seal o! tha Court, this 

day of 


15. 

ORDER FOR THE RELEASE OF A 
EXECUTION OP A DECREE. 

(Title.) 


PERSON IMPRISONED 

(Sections 58, 59.) 


IN 


To 


Tha Officer in charge directed to eat iraa 

UKDKR orda^^pa^sead th« da> . y 

I>ated 

MATiR BY THE Madras High Court: — 

For'’t'ha°wo?d ■■ Dated " eubetituta ‘be word e “ Given under my band 
and the seal of the Court, this 

No. 15-A. 

( Under the Madras High Court Rules.) 

MnUPABIiK PBOPERTY ATTACHED AND 

BOND FOR SAFE O0STO V (Q. 21, r. 43). 

LEFT IN CHARGE OP PEBSUri j- 

IN the Court of ® 

nwilSuibNo. ®L. a ’ 


A. B. c£ 
O. D, of 


againsb 


Defendant* 
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Know all men by these presents that we I.J. of eto., and K. 

Li. of eto., and M. H. oE eto.. are jointly and severally 

bound to the Judge of the Court of in Rupees to be paid to the 

said Judge, for wbiob payment to be made we bind ourselves, and eaob of 
us, in the whole, our and eaob of our beire. exeoutors and administrators, 
jointly and severally by these presents. 

Dated this day of 19 . * 

And WHBBBAS the moveable property speoified in the sohedule here* 
unto annexed has been attached under a warrant from the said Court 
dated the day of 19 in execution of a decree 

in favour of in Suit No. of 19 on the file 

of and the said property has been left in the charge of the said I.J. 

Now the condition of this obligation is, that if the above boundeu I.J. 
shall duly account for and produce when required before the said Court 
all and every the said property aforesaid and shall obey any further order 
of the Court in respect thereof, then this obligation shall be void : other* 
wise it shall remain in force. 

I.J., K.Ij., M.N. 

Signed and delivered by the above bounden in the presence of 


No. 16. 

ATTACHMENT IN EXECUTION. 

PROHIBITORY ORDER. WHERE THE PROPEKTY TO BE ATTACHED 
CONSISTS OF MOVEABLE PROPERTY TO WHICH THE DEFENDANT 
IS ENTITLED SUBJECT TO A LIEN OB BIGHT OP SOME 
OTHER PERSON TO THE IMMEDIATE POSSESSION 

TliBBEOP iO. 21. r. 46.) 

{Title.) 


of 


on the 

, in Suit No. 
for Bs. : 

hereby, prohibited and re> 


To 

Whereas 

baa failed to satisfy a decree passed against 

day of 19 

19 . in favour of 

It is ordered that the defendant be. and is _ 

strained, until the further order of this Court, from receiving from 

the following property in the possession of the said 

, that ia to say. 

to which the defendant is entiblad. subject to any claim of the said 
to wa.oo toe prohibited and rasbrained. 

until the further order of thia Oourt. from delivarine the aaid property to 
any person or persons whomsoever. 


of 


Given under my band and the seal of toe Court, Shis 

19 . 


day 


Judge. 



APP.] 


APPENDIX 


557” 


No. 17. 

ATTACHMENT IN EXECUTION. 

PBOHIBlTORy ORDER. WHERE O^HE PROPERTY CONSISTS OF.DEBT3 
NOT SECURED BT NEGOTIABLE INSTRUMENTS. (O. 21, r. 46.) 

{Title.) 


To 

has failed 

Whereas ^ 

to satisfy a decree passed against . 

aay ol 19 ■ “ ; lb is ordered 

now to be due from you bo the said defendant, namely. 

V, ^“^n^o^hibUed anrrestrained. until the further 
be. and you are hereby, proh^^^ of the said debt, or any part 

otherwise than into this Court. 

. . m • S ^ 


Given under my band and the seal of the Oourb, this 

19 


day of 


' k 


Judge. 


No. 18. 


at'tachmbnt in execution. 

^ o-ww PROi'ERTV CONSISTS OP SHARES 

""°«-‘'^rT\rcrp"TrD or."c°oBPOB.T.oN. (o. 21. .. <i6.) 


{Title.) 


To 


Secretary of 


Defendant and to 
Corporation. 


against 


Whereas 
19 


in Suit No. 


has failed to satisfy a decree passed 

on the ‘lay of 

of 19 . in favour of 

• • It is ordered that you, the defendant, 

■ u®’ k^rnhibited and restrained, until the further order of 

be, and you are hereby, 0 *^ohiD shares in the 

this Court, from making any ^ from receiving 

aforesaid Corporation, . ^nd you, 

payment of any ® ation. are hereby prohibited and restrained 

theSeoretary of the sa ^ ^ branefor or making any such payment, 
from permitting any such tranaier 


GIVEN uoder my h.nd and the seal of the Oourt. thie 

19 


day 


Judge. 
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No. 19. 


OBDER TO ATTACH SALARY OP PUBLIC OFFICER OR SERVANT OP 
RAILWAY COMPANY OB LOCAL AUTHORITY. (O. 21, r. 48.) 

KTitle.) 


To 


Whereas 

judgmoQt-debtor ia bhe abova-namad oase, is a {de&crihe oQizt of iu,digmt7ii- 
debtor) reoeivtag his salary (or allowancas) ab yoac hands : and whereas 

, decree* holder in the said case, has applied in this 
Oourb for the attaohmenb of the salary (or allowaoses) of bhe said 

to bhe extent of due bo him under bhe daorea ; You are 

hereby required to withhold the said sum of from the salary of 

the said in monthly iostalmeats of 

and bo remit the said sum (or monthly iosbalments) to bhis Court, 


Given under my band and tbs seal of the Court, 

19 


this day of 
Judge^ 


No. 20, 

ORDER OF ATTACHMENT OP NEGOTIABLE INSTRUMENT. 

(O. 21. r. 51.) 

(Title.) 


To 


The Bailiff of the Oourb. 


Whbreas an order baa been passed by bhis Court on the 
(Jay of 19 , for the abbaohmenb of 

You are hereby directed to seiise the said 
and bring bhe same into Court. 

Given under my band and the seal of this Court, this 

day of 

Judge, 


No. 21. 

attachment. 

prohibitory order, WHERE THE PROPERTY CONSISTS OF MONEY 
OB OF ANY SECURITY IN THE CUSTODY OF A COURT OF JUSTICE 

OB OFFICER OP GOVERNMENT. (O. 21, r. 52.) 

(Title.) 


To 

Sir 

Tnenlaiatiff having applied, under rule 62 of O.-der XXI of the Code 
of Civil Procedure. 1903. for an 

hands (here state how the money ts supposed to be in the hani f 
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person addressed on u,nat account, etc ). I 

laid money subjeot bo the further order of this Oourt. 


1 have the honour to be. 

Sir, 

y^our most obedient servant, 

Judge. 


Dated the 


day of 



NOTICE OF 


No, 22. 

attachment op a degree to the court which 
passed it. (O. 21, r. 53.) 

{Title.) 


To 


The Judge of the Oourt of 


, ■ I have the honour to inform von that the decree obtained in your 

Oourt on the 

tn Suit No. 19 ■ *“ 

and 

ha^B been atbaohed by ‘hiB^^Court on the application of 

You^ are therefore requested to stay the execution 
of VOur OoortunHl you receive an 'ron otll^^a^d 

decr‘ee^B ^pph^d for by the holder of the decree now sought to be executed 
or by his judgment^debtor. 

I have the honour, etc., 


Judge. 


Dated the 


day of 


19 


No. 23. 


AvrryyArwMENT OF A decree TO THE HOLDER OP THE 

NOTICE OP ATTACBMENi yjr . -o x 

degree. fO. r. OO.; 

{Title.) 

To 

WHEREAS an application has been made in this Court by the deoree- 
holdeTTn the above sSit for the attachment of a decree obtamed by you 

19 , in the Court of 

in suit No. and 

of 19 . in which was 

A. . . I be, and you 

that you, the said 
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are hereby, prohibited and restrained, until the further order of tbi»- 
Court, from transferring or charging the same in any way. 

Given under my band and the seal of the Court, this 
day of 19 

Judge. 


No. 24. 


To 


on tbe 


ATTACHMENT IN EXECUTION. 

PROHIBITOBY ORDER, WHERE THE PROPERTY CONSISTS OP 

IMMOVEABLE PROPERTY. (O. 21, r. 64.) 

{Title.) 

Defendant. 

Whereas you have failed bo satisfy a deoree passed against you 

day of 

19 . in Suit No. 


of 19 

in favour of 

for Bs. ; 

that you, the said ... ^ « 

be, and you are hereby, prohibited and restrained, until the 

of this Oourli. from transferring or obarging the property speoified in tbe 

sobedule hereunto annexed, by sale, gUt or otherwise, and that all persons 

be. and that they ate hereby, prohibited from reoe.ving the same by 

purohase, gift or otherwise. 

Given under my band and the seal of the Court, this 
day of 

Schedule. 


No. 25. 

ORDER FOR PAYMENT TO THE PLAINTIFF. ETC.. OF 

IN THE HANDS OP A THIRD PARTY, lO. 21, r. Ob.J 

{TitleJ 


ETC., 


bas been attached 
of 19 • 

19 , in favour of 

; Ib is ordered that tbe 
in money and 


To 

Whereas the foltowing property 
in execution of a decree in Suit No. 

passed on the ° 

for Es. 

property so attaohed, consisting of Rs. anffioient part 

thereof to satisfy the said deoree. shall bs paid over by yon. the said 

, bo 

Given under my hand and the seal of the Oourt, this 
day of • 


Judge. 
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No. 26. 

NOTIOE TO attaching CREDITOR. (O. 21, T. 58 ) 

{Title,) 


To 


-TOttwtiwaq baa made applioabion to this Oourb 

lor th^r^x^val of attaohmenb on plaoad^a. ‘fs"" 

in execution of the deotee m Snib ^ 

give you notioe to appear before this Oourt on 

day of J 

oithor in person or by a pleader of tbe Oourl. duly insbruoted bo snpporb 

yonr olaim, as attaobing oredibor. 

Given under my hand and the seal of fcha Of^utb, bhia 

day of 19 Judge. 


No. 27. 

WARRANT OF SALE OP PROPERTY IN EXECUTION OF A DECREE 

FOR MONEY. ^O. 21, r. 66, > 

{Title.) 

To 

The Bailiff of bhe Court. • 

TnpsE are to oommand you bo ae\i by auobion, after giving 

days- prevToua notice, by affixing the same in this Gourb-houae 

and after making due attached under a warrant from 

bhis Oourt, dated the 

oxeontion of a decree “j, „rooerty as shall realize bhe sum of 

Rb, . being bhe 

ooBts Bbill remaining unBabianed. * ^ *.u« 

You are further commanded 19 wThh an 

endorsement certifying bhe maunerYn which it has been executed, or the 

reason why it has not been executed. 

Given under my hand and the seaj of bhe Oourb, this 

day of ' Judge 

No. 28. 

rrsTT.,. t^aV PIXED for settling a sale PROCLAMATION. 

NOTIOE OP THE DAY FIXED ^FO ^ ^ 

(Title.} 

^Judgment-debtor. 

WHEBEA3 in the above-named suit . the deoree-holder. 

has applied for bhe sale of 

You are hereby informed ^ 

been fix^ed for eebbling bhe borme of the proolamaHon of sale. 

Given under my hand and the seal of bhe Court, this 

o* Judge. 


19 


, has 


71 
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No. 29. 

FBOODAMATION OF SAIiB. (O. 21. r. 66.) 

{Title,) 

Notice hereby given that, under rule 64 of Order XXI of the Oode 
of Oivil Prooedure, 1908, an order has been passed by this Court for the 
sale of the attached property mentioned in the annexed eohedule, in satis- 
faction of the claim of the decree-holder in the suit ^i) mentioned in the 

margin, amounting with oosts and interest up to date 
of sale to the sum of 


(1) Bait No. ot 
19 , decided by the 
of in which was 
plaiatifi and wee 
defendant. 


The sale will be by publio auction, and the pro- 
perty will be put up for sale in the lots specified in the 
schedule. The sale will be of the property of the 
judgment* debtors above-named as mentioned in the eohedule below; and 
the liabilities and olaims attaching to the said property, so far as they 
have been ascertained, are those specified in the sohednle against each 
lot. 

In the absence of any order of postponement, the sale will be held by 

at the monthly 

sale oommenoing at o'olook on the at 

In the event, however, of the debt above specified 
and of the oosts of the sale being tendered or paid before the knocking 
down of any lot, the sale will be stopped. 

At the sale the publio generally are invited to bid, either personally 
or by duly authorized agent. No bid by, or on behalf of, the judgment- 
oreditors above-mentioned, however, will be aooepted, nor will any sale to 
them be valid without the express permission of the Court previously 
given. The following are the further 


Oonditions of Sale. 

1. The particulars specified in the schedule below have been stated 
to the best of the information of the Court, but the Court will not be 
answerable for any error, misstatement or omission in this proclamation. 

2. The amount by which the biddings are to be increased shall be 
determined by the officer conducting the sale. In the event of any dispute 
arising as to the amount bid, or as to the bidder, the lot shall at onoe be 
again put up to auotion. 

3. The highest bidder shall be declared to be the purohaser of any 
lot, provided always that he is legally qualified to bid, and provided that 
it shall be in the discretion of tbe Court or officer bolding the sale to 
decline acceptance of tbe highest bid, when tbe price offered appears so 
clearly inadequte as to make it advisable to do so. 

4. For reasons recorded, it shall be in tbe discretion of the officer 
oonduoting the sale to adjourn it subject always to the provisions of 
rule 69 of Order XX I. 

5. In the case of moveable property, tbe price of each lot shall be 
paid at the time of sale or as soon after as the offioor holding the sale 
direots, and in default of payment tbe property shall forthwith be again 
put up and re-sold. 

6. In the ease of immoveable property, the person declared to be 
the purohaser shall pay immediately after such declaration a deposit of 
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25 per oeab. on the amoanti of bis parobaae-money 6o bba officer oondnob’ 
ing the sale, aod in detanlb of each deposit! the property shall forthwith 
be pat up again and re-sold. 

7. The fail acnount of the parohase-money shall be paid by the 
parohaser before the Court closes on the fifteenth day after the sale of 
the property esotnsive of such dayi or if the fifteenth day be a Sunday or 
other holiday, then on the first office day after the fifteenth day. 

8. In default of payment of the balance of purchase-money within 
the period allowed, the property shall be re-sold after the issue of a 
fresh notification of sale. The deposit, after defraying the expenses of 
the sale, may. if the Court thinks fit, be forfeited to Government and 
defaulting purchaser sbalL forfeit all claim to the property or to any part 
of the sum for which it may be subsequently sold. 

Given under my hand and the seal of the Court, this 
day of 19 

Judge. 


Schedule of Property. 


Nambee 
of lob. 

DaeoripUoD of 

property to be 
sold, with tbe 
name of eaoh 
owner where 

there are more 
judgment* deb* 
tors than one« 

The leveooe asBeBsed 
open the estate or 

1 pact of the estate, if 
the property bo be 
sold ie an interest 
in an estate or a 
part ol an estate 
paying revenue to 
GoveenmeDt. 

Detail of any 
inoumbran- 
oea to wbiob 
the property 
is liable, 

1 

Claims, if any, 

wbiob have been 
pat forward to 
the property and 
any other known 
partioulare bear- 
ing on its nature 
and value. 







{Under the Madras High Court Rules). 


** These title deeds relating to the property have not been filed in 
Court, and the purchaser will bake the property subject to the risk of there 
being mortgages by deposit of title deeds or mortgages not disclosed in the 
encumbrance certificate.” 


No. 30. 

ORDER ON THE NAZIR FOR CAUSING SERVICE OP PROCLAMATION 

OP SALE. (O. 21, r. 66.) 

(Title.) 

To 

The Na^iir of the Court, 

Whereas an order has been made for the sale of the property 
of the judgment debtor specified in the schedule hereunder annexed, 
and whereas the day of 19 , 

has been fixed for the sale of the said property, 

copies of the proclamation of sale are by this warrant made over to you, 
and you are hereby ordered to have the proclamation published by beab 
of drum within each of the properties specified in the said schedule, to 
affix a copy of the said proclamation on a conspicuous part of each of the 
said properties and afterwards on the Court-house, and then to submit 
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to bbis Oourb a reporb ahowiQg the dabes on whioh and bha manner in> 
whioh the proolamablons have been pablisbed. 

Dabed bbe day of 19 • 

Schedule. 


Judge. 


No. 31. 

OBRTIPIOATfi BY OFFICER HOLDING A SALE OF THE DEFICIENCY 
OP PRICE ON A RE-SALE OF PROPERTY BY REASON OP THE 

PORCBASER'S DEFAULT. (O. 21, r. 71.) 

Oerbified that at the re* sale of the property in execution of the decree 
in bbe above-named suit, in ooneequenoe of default on the parb of 
purobaser, there was a deficiency in bfae price of the said property amount- 
ing bo Rb. that bbe expenses attending snob re-sale 

amounb to Rs. making a total of Rs. whioh 

sum is recoverable from the defaulter. 

Dated the day of 19 

Officer holdina the sale. 


No. 32. 

NOTICE TO PERSON IN POSSESSION OF MOVEABLE PROPERTY SOLD IN 

EXECUTION. (O. 21, r. 79.) 

(Title.) 

To 

Whereas ^ 

has become the purchaser at a public sale in execution of the decree in 

the above suit of __ now in your 

possession, you are hereby prohibited from delivering possession of the 

to any person except the said 
Given under my hand and the seal of the Court this 

■ Judge. 


No. 33. 

prohibitory order against payment of debts sold in 

EXECUTION TO ANY' OTHER THAN THE PURCHASER. (O. 21. r. 79.; 

{Title.) 

TO has 

beoome^tho^u«ha8er at a public sale in execution ot the decree in the 

above suit of being debts due from you 

to you ' 

It is ordered that you ,1 m, 

are hereby, prohibited said debt to any 

person or persons except the said , . « , . 

Given under my hand and the seal of the Oourb, this 

day of • 


Judge. 
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No. 34. 


PROHIBITORY ORDER AQAINST THE TRANSFER OP SHARES SOLD IN 

EXECUTION. (O. 21» r. 79.) 



(Title,) 

and I Seorebary of 
Corporation. 


Whereas beoome the purchaser 

at a public sale in execution of the decree, in the above suit, of certain 
shares in the above Corporation, that ia to say, of 
standing in the name of you ; 

It is ordered that you be, and you are hereby, prohibit- 

ed from making any transfer of the said shares to any person except the 
said the purchaser aforesaid or from receiving any divi- 

dends thereon ; and you 

Seeretary of the said Corporation, from permitting any such transfer or 
making any such payment to any person except the said 

, the purchaser aforesaid. 


Given under my band and tbe seal of the Court, this 
day of 19 . Judge. 


No. 35. 

OBRTIPIOATB TO JUDGMENT- DEBTOR AUTHORISING HIM TO 
MORTGAGE, LEASE OR SELL PROPERTY. (O. 21, r. 83.) 

(Title.) 

Whereas in execution of the decree passed in tbe above suit an 
order was made on tbe day of 19 

for the sale of the undermentioned property of tbe judgment-debtor 

, and whereas the Court has, on tbe 
applicatioo of tbe judgment-debtor, postponed the said sale to enable him 
to raise tbe amount of tbe decree by mortgage, lease or private sale of the 
said property or of some part thereof : 

This is to certify that the Court doth hereby authorise the said judg- 
ment-debtor to make the proposed mortgage, lease or sale within a period 
of from the date of this certificate : 

provided that all monies payable under such mortgage, lease or sale shall 
be paid into this Court and not to the said judgment-debtor. 

Description of property. 

Given under my band and tbe seal of the Court, this 
day of 19 

Judge, 


No. 36. 

NOTICE TO SHOW CAUSE WHY SALE SHOULD NOT BE SET ASIDE. 

(O. 21, rr. 90, 92 ) 

(Title.) 

To 

Whereas the undermentioned property was sold on the 
day of 19 in execution of the decree 
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passed io the above*Damed saifc, and whereas 

6he deorae-holder (or jadgmenb«debtor), bas applied bo this Oonrb bo set 
aside the sale of the said property on the ground of a material irregnlariby 
(or fraud) in publishing (or oonduoting) the sale, namely, that 

Take notioe that if you have any cause to show why the said applica- 
tion should not be granted, you should appear with your proofs in this 
Court on the day of 19 ■ 

when the said application will be heard and determined. 

Given under my hand and the seal of the Court, this 
day of 19 


Description of property. 


Judge. 


No. 37. 

NOTICE TO SHOW CAUSB WHY SAI/B SHOUUD NOT BE SBT ABIDB. 

(O. 21, rr. 91. 92.) 

{Title.) 



Whereas . purchaser 

of the ander-mentioned property sold on the 

Qf 19 , in execution of the decree 

passed in the above-named suit, has applied to this Court to set aside the- 
sale of the said property on the ground that 

, the judgment-debtor, bad no saleable interest therein. 


Take notioe that if you have any cause to show why the said appli- 
cation should not be granted, you should appear with your proofs in this 
Court on the day of 19 . when the said 

application will be heard and determined. 


Given under my hand 
day of 


and the seal of the Court, this 

19 . 


Description of property. 


Judge. 


No. 38. 

CERTIFICATE OP SALE OP BAND. (O. 21, r. 94.) 

{Title.) 

THIS is to certify that bas been declared the 

purchaser at a sale by public auction cn the day of 

{"n execution of decree in this suit, and that the said sale has been duly 
confirmed by this Court. 

Given under my hand and the seal of the Court, this 
day of 19 • 


Judge^ 
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No. 39. 

OBDBB FOR DBLIVEBY TO CERTIFIED PTJROHASBB OP LAND AT A 

SALE IN EXECUTION. (O. 21, r. 95.) 

{Title,) 

To 

Tbe Bailiff of bhe Oourb. 

Whereas bas become bbe 

oerbified pnrobaser of at a sale in exe- 

onbion of deoree in Saib No. of 19 ; You are hereby ordered bo 

pub bbe said . obe oerbified purobaser, as 

aforesaid, in possession of bbe same. 

Given under my band and fibe seat of bbe Oourb. bbis 
day of 19 

Judge. 


No. 40. 


SUMMONS TO APPEAR AND ANSWER OHARQE OF OBSTRUCTING 

EXECUTION OF DBOREB. (O. 21. r. 97.) 

{Title.) 

To 

Whereas . bbe 

decree- bolder in bbe above suib, bas oomplaiaed bo bbis Oourb bbab you 
have resisted (or obscrucbed) the officer charged wibb bbe exeoubion of bbe 
warrant for possesaion; 


You are hereby summoned bo appear in bbis Court on bbe 
day of 19 ab A.M., bo answer bbe said complaint. 

Given under my band and the seal of the Oourb, on bbe 
day of 19 

Judge. 


No. 41. 

warrant OP COMMITTAL. (O. 21, r. 98.) 

{Title.) 

To 

Tbe Officer in charge of the Jail at 

Whereas the uadermenbioned property has bean decreed to 
bbe plaintiff in this suit, and whereas tbe Court is satisfied that 

without any just cause resisted (or obstructed) and is still resist* 
iog (or obstructing! the said in obtaining possession of the pro- 
perty, and whereas tbe said bas made application to this Court 

that bbe said be oommitbed to the civil prison ; 

You are hereby commanded and required bo bake and receive bbe said 
into bbe civil prison and bo keep bim imprisoned therein for 
bbe peiiod of days. 

Given under my band and the seal of bbe Court bbis 
day of 19 


Judge. 
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No. 42. 

AUTHORITY OP THE COIiDBOTOR TO STAY PUBLIC SALE OP LAND. 

(Seotion 72.) 

{Title.) 

To 

Oolleabor of 

Sib, 

In answer to your oommunioabion, No. ^ • dated • 

xepresenbing that the sale in ezeoution of the decree in this auib of 
land Biluabe within your disfcriob ia objeobionable, I have bbe honour to 
inform you that you are authorised to make provision for the satisfaction 
of the said decree in the manner recommended by you, 

I have the honour bo be, 

Sir, 

Your obedient servant. 

Judge. 


No. 43. 

{Under the Allahabad High Court Buies.) 

The security to be furnished under section 55 (4) shall be, as nearly 
as may be, by a bond in the following form . 

In the Oourb of 

Suit No. • 

A.B. of - Plaintiff- 

against 

C.D. of - 

Whbbeas in exeoutioD of the decree in the 8ui6 aforesaid, the said 
C D. has been arrested under a warrant and brought before the Court 
of and whereas the said C.D. has applied for his discharge on the 

ground that he undertakes within one month to apply under seotion 5 of 
let III of 1907 to be declared an insolvent and the said Court has ordered 
that the said C.D. shall bo released from ou^ody if the said C.D^ furnish 
good and sufficient security in the sum of Bs. ^ ? 

when oalled upon, and that he will within one month from this date apply 
under section 5 of Act III of 1907. to be declared an insolvent ; 

Therefore I. E.B. inhabitant of have voluntarily become 

BBOurity. and do hereby bind myself, my heirs a^ executors to 
as Judge of the said Court and hia sucoosaors in office that the said 
C D will appear at any time when called upon by the said Court, and 
will apply in the manner and within the time hereinbefore sot forth, ^d 
in default of such appoaranoe or of such application. I bind myself. y 
heirs and executors, to pay to the said Court on its order, the sum 

Re. • 

this day of • 


Witness my hand at 


ISd.) B.F., 


Surety- 


Wtinesses. 
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LIST A, 

List op Scheduded districts as defined in section (1) op the 

SohbddijED Districts Act, XIV op 1874. 

I. SOHBDUDBD DISTRICTS, MADRAS. 

(i) In Ganiam, 

(1) The Gumsor Maliahs, inolading Cbokapad. 

(2) The Surada Maliabs. 

(3) The Obinna Ximedi Maliabe. 

(4) The Pedda Kitnedi Maliahs. 

(5) The Bodagada Maliahs. 

(6) Parlakimedi Maliabs. ,,,«•» \ 

(7) The Mufetas of Korada and Bonaba (pfeherwise called Srikarmo). 

f8) Repealed. 

(9) The Jurada Maliab. 

^10) The Jalanbra Maliab- 

(11) The Mandasa Maliab. 

(12) The Budarsingbi Maliab. 

(13) The Kutengia Maliab. 

(ii) In Vizagapatam. 

(1) The Jeypur Zamindari. 

(2) Golconda Hills, wesb of bhe Hiver Boderu. 

(3) The Madugol Maliahs. 

(4) The Kasipar Zamindari. 

(5) The Fanobipenba Maliabs. 

\6) Mondemkolla, in the Meranji Zamindari. 

(7) The Konda Mutta of Merangi. 

(8) The Gumma and Konda Mutbas of Kurpam. 

(9) The Kotbam, Ram and Konda Muttas of Palkonda. 

(iii) In the Godavari District. 

(1) The Bhadraobalam Taluk. 

(2) The Rakapilli Taluk. 

^3) The Rampa Country. 

Mv) In the Indian Ocean. 

The Laogadive Islands, including Mioiooy. 

II. — Scheduled Districts, Bombay. 

(!) The Provinoe of Sindh. 

(ii) Repealed. 

<iii) Aden. 

(iv) The villages belonging bo the following Mehwassi Obiefs : — 

(1) The Parvi of Kabhi. 

(2) The Parvi of Nal. 

(3) The Parvi of Singapnr. 

(4) The Waiwi of Gaohalli. 

(5) The Wassawa of Chikhli. 

(6) The Parvi of Nawalpor. 

79 
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III. — SOHBDUDBD DiSTBIOTS, BENGAL. 

(i) The Jalpaigari and Darjeeling Distriots. 

(ii) The Hill Traobs of Ohibbagong. 

(iii) The Socbhal Parganas. 

Uv) The Ohoba Nagpur Division. 

(v) The Mahal ol Augal. 

IV. — Scheduled Distbxcts, United Pbovinobs. 


(i) Repealed. 

(ii) The Province of Kumaon and Garbwal. 

(iii) The Tarai Parganaa, oomprisiog — Bazpur, Kaahipur, Jaspur, 

Budarpur. Gadarpar» Kilpuri, Nanak — Mabtba and Bilheri. 

(iv) In bhe Mirzapur Disbriob : — 

(1) The dappas of Agori Khas and South Kon in the Pargana of 

Agori. , ,, 

(2) The tappa of British Singrauli in bhe Pargana of Singtauli. 

(3) The tappaa of Pbulwa, Dodhi and Barba in the Pargana of 

Biobipnr. 

(4) The portion lying bo bhe South of bhe Kainoor Range. 

(v) Repealed. • Tk v. « 

(vi) The bract of country known as Jaunsar Bawar in bhe iienra 

Dun Disbriob. 

V. — Scheduled Distbicts. Punjab. 

The Diabriots of Hazi-ri, Peshawar, Kohab, Bannu, Dera Ismail 
Khan. Dera Gbazi Khan. Dahaul and Spibi, 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 


VI. Scheduled Districts, Central Provinces. 


Chhattisgarh Zamindaris, viz, : — 


Kbariar. 

Bindra Nawagarb. 
Sabezpur. 

Gandai. 

Silhetb. 

Barbaapur. 

Thakurtola. 

Lohara. 

Gondardebi. 

Fingeswar. 

Pacdaria. 

Pendra. 


13. 

Matin. 

14. 

XJprora. 

15. 

Kenda. 

16. 

Dapha. 

17. 

Obburi. 

18. 

Oorba. 

19. 

Obapa. 

20. 

Bora Sambhar 

21. 

Fbuljbar. 

22. 

Kolabira. 

23. 

Bampur. 


Chanda 

Abiri. 

Ambagarb. 

Anundhi. 

Dhanora. 

Dudbmala. 

Gewarda. 

Jbarapara. 

Kbubgaon. 

Koraoba. 

Kobgal. 


Zemindaris. 

11. Maramgaon. 

12. Panabarae. 

13. Palasgarh. 

14. Raogi. 

15. Sirsundi. 

16. Sonaari. 

17. Obandala. 

18. Gilgaon. 

19. Pawi Mubanda. 

20. Palegaon. 
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Chandwara Jagirdaris, 


1, 

Harai. 

7. 

Paohmarhi. 

2. 

Ohbater. 

8. 

Partabgarh. 

3. 

Gorakbghat. 

9. 

Almod. 

4. 

Gorpani. 

10. 

Sonpur. 

5. 

Baktagorh. 

11. 

Bariam Pagara. 

6. 

Bordagarb. 




VII. — The Chief Commissioner op Coorq. 

VIII. — The Chief Commissioner op Andaman and Nicobar 

ISDANDS. 

IX. The Chief Commissionership op Ajmerb and Mar< 

WARA. 

X. — The Chief Commissionership op Assam. 

XI. — The Hild Tracts op Arakan. 

XII. — The Pargana op Manpdr. 

XIII. — [The Cantonment op Morar] Revealed. 

The following territories are also deolared to be Soheduled Diatriota 
by virtue of the oonoluding portion of the third paragraph of Seotion 1, of 
the Sobednled Discriobs Aot, 1874. 

Madras. 


In the Godavari Districts ; — 

(1) The unsettled Govarnnaent villages in the Yernagudem Taluk ; 

(2) The villages of the ez^Mansab of Jaddengi ; 

(3) The following petty proprietary estates^ namely, Bayana* 

gudam, Billamilli, Jangamredigudem, Gutala, Gangolu, 
Fabteshim, Folavaram, Petta, Dangengi, Viravaram and 
Davepatnam, 

(4) The following villages of the Yernagudem Taluk : — 

(а) The settled Government villages of Ganapavaram, Taduvaya 

and Parimpudi ; 

(б) The Agrabarams of Bagolopalli, Saggonda. Dondapudi. 

Palaoberla, Bajavaram, Ayyanani, Polavaram, Srinivas- 
puram, Pallipudi, Ramanujapuram and Kristnapuram ; 

(5) The following villages of Hajahmundry Taluk: — 

(c) The Bakkonda Sima of Gangaram, LakkoDda, Pidatamamidi, 
Vanayapadu, Voiubanda.Potamdorapallam, Jaggampalam, 
Jiyyampallam, Bajaram, Neladonalapadu, Kondalapallam, 
Kumarapadu, Pajupeta Lodi, Yannapalii, Vunmetta, 
Chodaram, Loddepallam, Bajanpallam, Botireddi, Sivan- 
patnam, Godiohinnampallam, Mattepadu. Kundumulla* 
pallam, Vemmalana, Aubtagondi Bandam, Vayyalanadugu, 
Agraharapadu, Pedagarlapadu, Goragumovi, Pundapotti> 
pallam, Kusamaranja, Amudalabandu, Doramamidi, 
Yerrampallam, Kobtada, DonalapalH, Surampallam» 
Cbinagarlapndu ; 
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(<2) The ansefcbled independenb villages of Boyyanapalli, Kotba- 
Bamavaram, Paba-Bamavaram, TJppulapadn. Narasa^ 
puram, Bavilanka. Pedda Bhimpalli, Nellapndi, Lingava> 
ram. Moller, Kabbumilli. Bamadeviparam and Dokulanda, 
Kisfanavaram. 


Assam. 


The Norbh liiishai Hills. 

The Mokokobang Sub-division of bbo Naga Hills Disbriob. 

Bengali. 


The Khondmala in Orissa. 
The South Lusbai Hills. 


BUBMA. 

Upper Burma (exoepb the Shan Statee}i 
The Chin Hills. 


British BaijUohistan. 

The territories for the time being under the administration of the 
Chief Commissioner of British Baluchistan. Theseterritorios include the 
bracts known aa Peahin. Shararud. Kaoh, Kawas, Harnai, Sibi and Thai 

Ohobiala. 


LIST B. 

Scheduled Districts in which the Scheduled Districts Act, 

1874, HAS BEEN BROUGHT INTO FOROE BY NOTIFICATION UNDER 

Section 3 op the Act. 


Madras. 

The Taluks of Bbadraohalam and Rakapilli and the Bampa 

The remaining Scheduled Disbriots of Madras as oxiabmg on the lyth 

The^viilages in the Godavari Diabriot to wbioh by Resolubion the 
provisions wera made applicable. 

Bombay. 


The Province of Sindh. 

Aden. 

The Island of Paroin. . 

The villages belonging to the following Mehwassi Chiefs 

(1) The Parvi of Katbi. 

(2) The Parvi of Nal. 

(3) The Parvi of Singapur. 

(4) The Walwi of Gaoballi. 

(5) The Wassawa of Cbikbli. 

(6) The Parvi of Nawalpur. 
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BBNGAIi. 

The WeBtern Dvare in the Jalpaigari Diabriot. 

The Disbriots of Jalpaigari (exoepb the Western Dvars) and Dariaeling. 

The following portions of the Ohota Nagpar Division, namely :**- 
the Diatriota of Bazsribagb, Lohardagal and Manbham and Fargana 
Dhalbhum in the Diabriot of Singbhum ; 
the Kolham in the District of Singbhum : 
the Datate of Forahab, in bbe District of Singbhum. 

The Mahal of Augul. 


United Provinces op Agra and Oddh. 

TCnmann and Garbwal. 

Tarai District. 

The Scheduled portion of the Mirzapur Diabriot. 

Fargana Jaunaar Bawar. in the Debra^Dun Diabriot. 

Punjab. 

The Sobednled Distriota of bbe Punjab. 

OENTRAii Provinces. 

The Scheduled Diatrioba of the Central Provinoea. 

OOORG. 

The Chief Commissionerahip of Coorg. 

Andaman and Nikobar IsIjANDs. 

The Chief Commiaaionership of the Andaman and Nikobar lalande. 

Ajmebe and Marwara. 

Ajmere and Marwara. 

Assam. 

The Chief Oommiesionerahip of Assam. 

The Luebai Hills (formerly known as the North and South Luebai 
Hills) and Button Paiya'a villages, inoluding Demaglri. in the Chittagong 
Hill tracts. 


Burma. 

The Hill Tracts of Arakan. in Lower Burma. 

Upper Burma (except the Shan States). 

CENTRAXi India Agency. 

The Fargana of Manpur. 

Bbitish Baluchistan. 

The Chief Commiaaionerahip of British Baluchistan, 
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Execution of Decrees op Courts in Native States 
British India under Section 44, O.P. Code. 

OoooH Bbhar. 


BY Courts in 


Civil and Hevenue Courts. 

[See Gazette of Icdia. 1879, Pb. I. p. 119. The nobifioation was 
issued under Aot X of 1877, kept in force by Act XIV of 
1882, and is now in foroo by Section 157 of the present 

C.P. Code.] 

Mysore. 

Civil and Revenue Courts. 

[See Gazette of India. 1881, Pt. I, p. 589. The notification is kept 
in force as above.! 

Travancore. 

High Court of the State. 

CourtB°orMae8iffa: Provided bhat bhe dooumerjta mentioned in 

O 21 r 6 C. P. Code, bear the counter-signature of the Judge of the 
zilla Court to which the Court of the Munsiff is subordinate. 

[See Gazette of India, 1885. Pb. I. D. 667. The notification ia kept 
in force by S. 167, O.P- Code.] 

Cochin. 

Appeal Court of the State. 

n«irf?°ol^**MunBiff8 : Provided that the documents mentioned in 

O 21 r 6 O P Code, bear the counter-signature of the Judge of the ZiUa 

SourVto whiih the oiurt of the Munsiff is subordinate. 

[Sea Gazette of India. 1885. Pb. I. P- 667. The notification is kept 
in force as above] . 


PUDUKOTTAI. 

Chief Court of the State, except the decrees of the Registrar of the 

[See Gazebte of India, 1904, Pt. I. p. 917. The notifioabion ia kept 
in force as above. 3 

Mahi Kantha. 

Court of the Manager of Pitbapur. 

Court of the Manager of the ^ohanpur TM^ka. 

Court of the Manager of the Kbadal Taluka. 

[See Gazette of India, 1909, Pb. I, p. 256-1 

Court of the Manager of the Taluka of Ghodasar. 

[See Gazette of India, 1913, Pb. I. p. 158.] 
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Bewa Kamtha. 

Hnzur Oonrb of Bajpipla. 

Ooiirb of the Sar Nyayadhish of Hajpipla. 

Sachin (Surab) — 

Court of the Diwan of Sachin. 

Ooarb of the Judicial Oommiseioner of Sachin. 

rSee Gazette of India, 1910, Pt. I, p. 77C.] 

Janjiba (Kodaba). 

Court of the Sar Nyayadhisb of Janjira. 

Kolhapur. 

The Court of His Pfighnass the Maharaja of Kolhapur. 

The Combined Court of the Besident, Kolhapur and Political Agent, 
Southern Mahratta Country States, and His Highness the Maharaja of 
Kolhapur. 

The Court of the Chief Judge. Kolhapur, 

The Court of the Sadar Amin, Kolhapur. 

The Court of the Munsiff of Sirol. 

The Court of the MunaifiP of God Hingly. 

The Court of the Joint Officer, Katkol. 

The Court of the Jagbirdar of Kagal (Junior). 

The Court of the Munsiff of Kagal (Junior). 

The Court of the Jagbirdar of Bavda. 

The Court of the Munsiff of Bavda. 

The Court of the Jagbirdar of lobalkaranji. 

The Court of the Munsift of lobalkaranji. 

The Court of the Muneiff of Agra. 

The Court of the Jagbirdar of Visbalgad. 

The Court of the MunaiCf of Visbalgad. 

The Court of the Munsifif of Karvir. 

The Court of the Jagbirdar of Kagal (Senior). 

The Court of the Munsiff of Kagal (Senior). 

The Court of Himat Bahadur, Kolhapur. 

The Court of the MunsiCf of the Himat Bahadur Jaghir. 

The Court of the Munsiff of Kapshi. 

The Court of the Munsiff of Sallasbkar Jaghir, 

[See Gazette of India, 1912, Pt. I. p. 136.] 

Southern Mahratta country. 

Court of the Chief of Miraj (Senior). 

Court of the Nyayadbieb of Miraj (Senior) 

Court of the Administrator of Miraj (Junior). 

Court of the Munsiff of Kawtha (Junior). 

Court of the Munsiff of Gadgiri (Junior). 

Court of the Munsiff of Kuroli (Junior). 

Court of the Sub>Saranjamdar of Mbysal. 

Tbe Huzur Court of Sangli. 

The Nyayadbish Court of Sangli, 
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The Snbordinafie Judge’s Oonrb, Oentral Division (Miraj Pranb Talnka 
inolnding Sangli and the Terdal Taluka). 

The Snbordinabe Judge's Oourb, Southern Division (including the 
Talukas of Sbabapur and Shirhatbi). 

The Subordinate Judge’s Oourt, Northern Division (including the 
Talukas of Kuohi and Mangal Wedhi). 

[See Gazette of India, 1909, Pb. I, p. 21, for the last five kinds 
of Courts.] 

Aeadeot (Shodapub). 

Court of Politioal Agent, Sholapur. 

Court of the Subordinate Judge of Akalkot. 

Subordinate Oourb of Pilio. 

Subordinate Oourb of Kurla. 

SUBAT Agenoy. 

Court of the Politioal Agent, Surat. 

Court of the Assistant Political Agent for the Dangs- 


Savantvadi. 

Court of the Politioal Agent. Savantyadi. 

Court of the Chief Judge. Savantvadi. 

Court of the Nyayadhish of Savantvadi. 

Court of the Munsiff of Kudal. 

SAVANDR (DHARWAR). 

Court of the Political Agent, Dharwar. 

[See Gazette of India. 1906, Pb. I, p. 472, for Courts for which a 
spdoial reference ia not provided above.] 

Baroda. 

Civil Courts situate in the territories of His Highness the Gaekwar 
of Baroda. 

[See Gazette of India, 1908, Pt- I. P. 691.1 

Benares State. 


Chief Judge’s Court, Raconagar. 
Collector’s Court, Korh. 

Collector’s Court, Chakia. 

Judge’s Court, Korh. 

Civil Judge’s Court, Chakia. 

Assistant Collector’s Oourb, Korh. 
Assistant Collector's Court, Chakia. 

[See Gazette of India. 1911, Pt. I. p. 490.] 

Kashmir. 


1 . 

2 . 

3 . 

4. 


5. 

6 . 


Courts of His Highness the Maharaja. 

3ourt of the Judge, High Court. ^ 

lourta of Chief Judges, Jammu and Kashmir. , 

Jourts of Sub-Judges, Jammu. Mirpur, Kobh. Udampur.JSrmagar 

and Muzaffarabad, • 

Jourb of the Judge. Small Cause Court, Srinagar. 

3ourU of the Wazir Wazarab Deh and Gilgit. l 

lovernment Nobifioation No. 539—1-3. dated 14bh April. 1916.J 
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LIST D. 

Courts which havr bbbm estabijIshed or oontihubd by thb 

Governor Gbnerad in Counoiu. 

All the Courts meutioDed in Lisb £j, except the last xaeDtioued Court 
in that list. 


Kathiawar Aobnoy. 

The Courts of the Thanadars of Sabra, Bloika, Chok Obotila, Dasada, 
Dhrafa Lakbapadar, Lodhika, Faliad, Sougadh and Wadbwan 
iDisferiobs. 


pAiiANFUR Agency. 

The Courts of tbe Thanadars of Deodar, Kanraj, Santalpur, Varabi 
an^ Wao. 

Bbwa Kanea Agency. 

The Courts of the Thanadars of Jambugboda, Pandu and Saokbeda, 


LIST E. 

The Provisions op Section 45, C. P. Code are deodarbd to 

APPLY TO THE COURTS SPECIFIED BELOW. 

Baluchistan Agency. 

All Civil Courts in tbe territories administered by tbe Agent to the 
Governor-General in Baluchistan as such Agent. 

Baroda Agency. 

The District Court and the Court of Small Causes in the Cautonmeub 
of Baroda. 

Tbe District Courts and tbe Subordinate Civil Courts of the sections 
in tbe Baroda State of tbe — 

Ahmedabad Perantij Railway. 

Anand-Godbra Branch 1 of tbe Bombay, Baroda and Central 
Baroda-Godhra Chord [ India Railway. 

Mebsama Viramgam Railway. 

Petland'Cambay Railway. 

Rajputana, Malwa Railway and Tapti Valley Railway. 

Central India Agency. 

The District Courts and tbe Courts of Small Causes in tbe Canton- 
ment of Mbow, Nimaob, and Nowgong, tbe Indore Residency Bazars 
and the Civil lioes of Nowgong, 

Tbe District Court, the Civil Court and tbe Court of Smai! Causes 
in the Cantonment of Sehore. 

Tbe Court of the Assistant to tbe Resident at Gwalior at Guna. 
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The Distriob Courbs and bha Courts of Small Causes of the seobion in 

Central India of the — 

Bhopal Ibarsi Railway. 

Bhopal Ojjaia Railway. 

Bina — Guna — Baran Railway. 

Great! Indian Peninsula Railway. 

Godhra — Rablam — Nagda Railway. 

Nagda — Mutbra Railway. 

Nagda — XJjjain Railway and 
Rajpubana — Malwa Railway. 


Hyrdbabad Agency. 

The Distriob Court and the Court of Small Causes in the Canton- 
meats of Seoundorabad and Aurangabad, the Hyderabad Residency 
Bazars, and theseobions in the Hyderabad State of — ^ 

His Highness the Nizam's Guaranteed SsateRailway System, 
The Soufeh Eist main line of the Great Indian Peninsula 

Railway, and a 

The broaa gauge North West line of the Madras and 

Soutberu Mahratta Railway, 

The Disbriot Courb and the Subordinate Civil Courts of the seobions 
in the Hyderabad State of the — 

Barai Bight Railway. . , „ 

Dhond-Manmad Branob of the Great Indian Peninsula Rail- 
way and Metre gauge main line of the Madras and Southern 
Mahratta Railway. 


Kashmir Agency. 

The Court of the Assistants to the Resident in Kashmir. 

Mysore Agency. 

The Dietriot Courb and bhe Court of Small Causes in the Civil and 

Military Station of Bangalore. 

The Distriob Court and the Courb of Small Causes of the — 

Kolar Goldfields Railway and the Madras and Southern Mahratta 

Railway — _ , _ 

(i) from Mysore to Bangalore, and 

(ii) from Bangalore to the Mysore frontier near Kuppam. 
The District Court and the Subordinate Civil Oourba of the aeobion 

of the Harihar Btanoh of the Madras and Southern Mahratta Railway m 

bhe Mysore State. 

Rajpotana Agency. 

The Diabriob Courb and bhe Courb of Small Causes iu Alee. Anadri 

The^Disbrieb Courbs and bhe Courb of Small Causes of bhe seobions 

in Rajputana of the — 

Baran — KoOah Railway. 

— Gunan — Baran Railway. 

Great Indian Peninsula Railway, 

Nagda — Mubbra Railway and Raipubana- 
than bhe Oawnpur — Aohnera seobion. 


-Malwa Railway, other 
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The Dlsbriob Oourbs and the Subordinate Civil Courbs of fine lengths 
in Bajputana of the — 

Agra — Delhi Chord Bailway, and the Oawnpur — Aohnera seotion 
of the Bajputana — Malwa Railway. 

[See Gazette of India, 1913, Pt. I, p, 386.] 

Dharwar Agency. 

The District Court and the Subordinate Civil Courts of the section 
of the Madras and Sourihern Mabratta Bailway in the Savanur State. 

Kaira Agency. 

The District Court and the Subordinate Civil Courbs of the seotion 
of the Petland — Oanabay Railway in the Cambay State. 

Kathiawar Agency. 

The Oourbs of the Political Agents and of the Deputy Assistant 
Political Agents in the Gobilwar, Halar, Jbalawar and Sorath Prants. 

The Court of Small Causes, Bajkot Civil Station. 

The District Court and the Subordinabo Civil Courts of the sections 
of the Bombay Baroda and Central India Railway in Kathiawar, of the 
Dbrangadbra Railway, of the Dboraji — Borbandar section of the Gondal 
Borbandar Railway, *od of tbe Jamagar, Jabalsar. Raykot and Morvi 
Railways, respectively. 

Kolhapur and Southern Mahratta Country Agency. 

The Court of the Rssidenb in Kolhapur and Political Agent for the 
Southern Mabratta Country States. 

The Court of the .^asistanb Political Agent in tbe Southern Mabratta 
Country. 

The District Courts and the Subordinate Civil Oourbs of the sections 
of the Barai Light Railway, the Great Indian Peninsula Railway the 
Kolhapur Railway, the Madras and Southern Mabratta Railway and the 
Saogli Railway, respectively in Kolhapur and the Southern Mabratta 
Country. 


Mahi Kantha Agency. 

Tbe Oourbs of tbe Political Agent, the Assistant Political Agent the 
District Deputy Assistant Political Agent and the Huzur Dapubv 
Assistant Political Agent in the Mahi Kantha. ^ 

Palanpur Agency. 

The Courts of the Political Agent, the Assistant Political Agent the 
Disbriob Deputy Assistant Political Agent and the Huzur Danusv Aaaia 
bant Political Agent in Palanpur. ^ ^sais- 

The District Court and Subordinate Civil Court of the Palanpur 

Daesa Railway, and of the seotion of the Bajputana — Malwa Railwav in 
tbe Palanpur State. ^ 
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Rbwa Kantha Agency. 

The Courts of the PoHtioal Agent, the Assistant Political Agent, the 
District Deputy Aasisbant Political Agent and the Huzur Deputy Assis- 
tant Political Agent in the Bewa Kantba. 

The District Courts and the Subordinate Civil Courts of the sections 
of the Bombay, Baroda and Central India, Godhra — Dunavada, Godhra 
Butlam — Nagda and Bajpipla Railways in the Bewa Kantba. 


Satara Agency. 

The District Court and the Subordinate Civil Courts of the sections 

of the Madras and Southern Mabratta Railway m the States of Aundti 
and Phaltan. 


SAVANTvaDi Agency. 

The Court of the Political Agent in Savantvadi. 


Sdkkur Agency. 

The District Court and the Subordinate Civil Courts of the sections 
of the North-Western Railway in the Khairpur. 


Surat Agency. 


The District Court and the Subordinate Civil Courts 
of the Billimora — Kalamba and Tapti Valley Railway in 

Saobin States. 

[See Gazette of India, 1913, Pb. I, P- 308.] 


of the sections 
the Bansda and- 


Manipur. 

The Court of the Political Agent at Manipur. 

BeraR. 


All Civil Courts in Berar. 

[See Gazette of India, 1913. Pb. I. P* 390.] 

Sikkim. 

Court of the Political Officer in Sikkim. 

[See Gazette of India. 1913. Pt. I, p. 390.] 
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LIST F. 

Officers to whom notices of orders attaching the saIi&ry or 

ADIiOWANOBS OP CERTAIN OFFICERS ARB TO BE SENT BY NOTlFlCA> 

tions under O. 21, R. 48 (1). O. P, Code. 


Deparbmenb or offioe in whioh Officer bo whom notice should be 

judgoeent-debbor is employed. sent. 


A Military Officer serving in any The Oapuby Controller of Military 
of the following Divisions of the Aooounts of the Division. 

Army — 

Peshawar, Rawalpindi, Lahore, 

Quetta. Mhow. Poona, Meerut, 

Lucknow, Secunderabad and 
Burma. 

[See Gazette of India, 1910, Pt. T, p. 136.] 

Dmployees of the Commercial Comptroller, India Treasuries. 
Intelligence Department. 

[See Gazette of India, 1910, Pt. I, p. 321.] 

Bmoloyeee of the Indian Telegraph Accountant General, Post Offioe and 
Department and of tbe Post Offioe Telegraphs, 
of India. 

[See Gazette of India, 1910, Ft. I. p. 365.] 

Persons employed in the High Court of Calcutta, in tbe Home 

Department of tbe Government of India and in offices Subordinate to 

tbe Home Department. 

Part I. — Gazetted Officers. 

High Court, Calcutta, Home Depart* Accountant General, Bengal, Oomp> 
ment, Officers of Administrator* troller, India Treasuries, Calcutta. 
General, Bengal, Criminal Intel- 
ligence Deparbmeot, Director 
General, Indian Medical Service, 

Office of the Private Secretary bo 
His Bsoellenoy the Viceroy. 

X-Ray Institute ... Treasury Officer, Debra Dun. 

Offices in Port Blair ... Treasury Officer, Port Blair. 


Part 11. — Hon- Gazetted Officers. 


High Court, Calcutta 


Home Department 



Registrar, High Court, Appellate or 
Original side, according as the 
judgment-debtor is employed in 
the Appellate or Original side. 


Registrar, Home Department 


Oaloutift 

Simla 
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"Part II. — Non-Gazetted Officers. 


Office of Administrafcor General, 
Bengal. 

Criminal Intelligenoe Deparbnaenb... 


Adminiatrator- General, Bengal. 

Direotor. Criminal Intelligenoe, 
Simla. 


Office of the Director-General, 
Indian Medical Service. 

X-Ray Institute 

Offices in Port Blair 
Office of Private Secretary to His 
Bsoellenoy the Viceroy. 


Secretary to the Director-General, 
Indian Medical Service, Simla. 
Superintendent. X-Ray Institute, 
Dehra Dun. 

Superintendent of Port Blair. 
Registrar, Office of the Private 
Secretary to Hie Bscellency the 


Viceroy 


Oaloutta 

Simla 


[See Gazette of India, 1910, Pt. I, p, 1159. J 


Persons employed in the Legislative Department. 

Comptroller, India Treasuries, CaN 
outta. 

Registrar, Legislative Department, 
Caloutta 

Simla * 

[See Gazette of India, 1910, Pt. I, p. 1174.] 


Gazetted Otlioers 
Non-Gazetted Officers 


Persons employed in the Department of Commerce and Industry of 
the Government of India and in offices subordinate to the Department 
of Commerce and Industry. 

Part I. — Gazetted Officers. 


Department of Commerce and 
Industry. 

Office of the Director-General of 
the Post Office of India. 

Office of the Director-General of 
Telegraphs. 

Office of the Inspeobor-General of 
Bxoise and Salt. 

Office of the Director, Central 
Bxcise Laboratory, Kasauli. 

Northern India Salt Revenue 
Department. 

Geological Survey of India 

Secretary to the Trustees, Indian 
Museum- 

Department of IMines ••• 

Commercial Intelligence Depart- 
ment. 

Department of Bxplosivas 

Printing and Stationery Depart- 
ment. 


Comptroller, India Treasuries. 

Accountant General, Post Office^ 
and Telegraph. 


I- Comptroller, India Treasuries^ 
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Part IJ. — Non-Q-azetted Officers, 


X)epartmeDfe 

Industry. 


of Commerce and 


Post Office of India 

Indian Telegraph Department 

Office of the Inspector-General of 
fjxoiBe and Salt. 

Office of the Director, Central 
Dxoise Laboratory, Kasauli. 

Northern India Salt Revenue 
Department. 

Geological Survey Department 

Indian Museum, Zoological Section 
and Art Section. 

Department of Mines 

Commercial Intelligence Depart- 
ment. 

Department of Dzplosives 


Printing 

ment 


and Stationery Depart- 


Registrar, Department of Commerce 
and Industry, * 

Accountant General, Post Office and 
Telegraphs. 

Accountant General, Post Office and 
Telegraphs. 

Inspector- General of Dxoise and Salt. 

Director, Central Dsoiee Laboratory, 
Kasauli. 

Commissioner, Northern India Salt 
Revenue. 

Director, Geological Survey of India. 

Officers in charge of the Sections. 

Chief Inspector of Mines in India. 

Director-General of Commercial 
Inteiligeooe. 

Chief Inspector of Rsplosives with 
the Government of India. 

Controller of Printing, Stationery 

I and Stamps. 


[See Gazette of India, 1910, Pfc. I, p. 1208.1 


Persons employed in the Department of Ddncation of the Government 
of India and in offices subordinate to that Department. 


Part 1. — Gazetted Officers. 


Office of Presidency Senior I Accountant General, Bengal. 
Obaplain, Church of Scotland, 

Bengal. 

Department of Bducation, Offices of Comptroller, Indian Treasuries. 
Census Oommiseioner for India, Calcutta. 

Director General of Arobjjeology, ^ 

Lord Bishop's Cbaplaio, Calcutta, 

Archdeacon of Calcutta, Registrar 
of the Diocese, Calcutta, Sanitary 
Commissioner with the Govern- 
ment of India, Imperial Library, 

Imperial Record Department, 

Board of Kxaminers and Indian 
Museum. 

Central Research Institute ... Treasury Officer, Kasauli. 
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Part II, — Non-Oazetted Officers, 


IDepartment of Sdnoation 

Office of Censaa Gommiaaioner 
for India. 

Office of bhe Director-General of 
Arobseology 

Office of Lord Bishop’s Chaplain, 
Galcntta. 

Office of Preaidenoy Senior 
Chaplain, Church of Scotland, 
Bengal. 

Office of Archdeacon of Calcutta ... 

Office of Begiatrar of the Dlooeae 
of Calcutta. 

Office of Sanitary Oomnoiaaioner 
with the Government of India. 

Gentraf Research Inatitute 

Imperial Library 

Imperial Record Department 

Office of Board of Examiners 

Indian Museum 


Registrar, Department of Education. 

Oalootia 
Bimla * 

Census Gommiaaioner for India. 
Simla. 

Director-General of Archaeology. 
Simla. 

Bishop's Chaplain, Calcutta. 

Presidency Senior Chaplain, Church 
of Scotland, Bengal, Calcutta. 

Archdeacon of Calcutta, Calcutta. 
Registrar of the Diocese of Calcutta, 
Calcutta. 

Sanitary Commissioner with the 
Government of India, Simla. 

Director, Central Reaearob Institute. 
Kaeauli. 

Librarian, Imperial Library, Calcutta. 
Officer in charge of the Records of 
the Government of India, Calcutta. 
Secretary to the Board of Examiners, 
Calcutta. 

Secretary to the Trustees. Indian 
Museum, Calcutta. 


[See Gazette of India, 1911, Pt. I, P* 26.] 


Persons employed under the Railway Board and in Railway Offices 
subject to the Admioistrabor General of the Railway Board. 


Railway Department (Railway 
Board). 

Gazetted Officers 
Non-Gazetbed Officers 


State Railways worked by. or 
being oonstruotod by, the State. 


Office of the State Railway Coal 

Superintendent. 


Oompbroller, India Treasuries, 
Calcutta. 

Registrar. Railway Department 
(Railway Board), ' ’ 

Examiner of Accounts of the 
Railway conoarned except when 
the Examiner of Accounts is per- 
eonally concerned, in which case 
the Aooounbanb General, Railways, 
ie the appointed officer. 

Examiner of Accounts, Eastern 
Bengal State Railway. 
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of Saperinbea Jeob, Looal 
Manufacturers, Bombay. 

North-Western Baitway Collieries. 

State lines worked by companies 
and Companies lines. 

Office of Senior Government 
Inspector, Circle No. I, Calcutta 

Office of Junior Governmeob 
Inspector, Hangoon. 

Office of Senior Government Ins* 
pector, Circle No. II, Calcutta. 

Office of Junior Government Ins- 
pector, Circle No. II, Calcutta. 

Office of Senior Government! Ins- 
pector. Circle No. Ill, Lucknow. 

Office of Junior Government Ins- 
pector, Circle No. Ill, Gorakhpur. 

Office of Senior Government 

Inspector, Circle No. IV, Ljahore. 

Office of Senior Government 

Inspector, Circle No. V. Bombay. 

Office of Senior Government Ins- 
pector. Circle No. VI, Botnbav. 

Office of Senior Government Exa- 
miner, Circle No. VII, Madras. 

Office of Government Examiner 
of Railway Accounts. 


Government Examiner of Railway 
Accounts, Bombay. 

Examiner of Aooounts, North- 
Western Railway. 

Chief Auditor of the Railway 
concerned. 

Government Examiner of Railway 
Aooonnts, Calcutta. - 

Government Examiner of Aooounts, 
Burma Railways, Rangoon. 

Government Examiner of Railway 
Accounts, Calcutta. 

Do. 

Examiner of Accounts, Oudh and 
Robilkband Railway, liuoknow. 

Government Examiner of Accounts, 
Bengal and North-Western Rail- 
way. Gorakhpur. 

Examiner of Accounts, North- 
Western Railway, Lahore. 

Government Examiner of Railway 
Accounts, Bombay, 

Do. 

Government Examiner of Railway 
Accounts, Madras. 

The Government Examiner oonoern- 
ed, except when he is himself 
personally concerned, in which case 
the Accountant-General, Railways, 
ie the appointed officer. 


[See Gazette of India, 1911, Pt. I, p. 57.] 

Persona employed in the Pinance Department of the Government 
of India and in Offices subordinate to it. 


Part I. — Gazetted Ojfficers. 


Finance Department : Offices of 
the Comptroller and Auditor 
General, the Head Commissioner 
of Paper Currency and the Mint 
and Assay Masters, Calcutta. 

Offices of the Mint and Assay 
Masters. Bombay. 

Office of the Accountant General 
and Commissioner of Paper Cur- 
rency, Madras. 


Comptroller, India Treasuries, Cal- 
cutta. 


Accountant* General, Bombay. 

* Accountant General and Commis- 
sioner of Paper Garrenoy, Madras. 


* Except where the head of the Office ie bimaell ooDoerned, in which case the 
Compteoller General, Calcutta, is the appointed Officer. 
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Part I , — Gazetted Officers. 


Office of the Aooountaub- General 
and Commiasioner of Paper Cur- 
reooy, Sombay. 

Office of the Accountant- General, 
Bengal. 

Office of the Aocountant-General. 
United Provinces. 

Office of the Accountant-General 
and Commissioner of Paper Cur* 
renoy. Punjab. 

Office of the Accountant-General 
and CommisBloner of Paper Cur- 
renoy, Burma. 

Office of the Accountant General, 
Poet Office and Telegraphs. 

Office of the Comptroller, India 
Treasuries. 

Office of the Comptroller, Central 
Provinces. 

Office of the Comptroller. Bsaminer 
of Account®, Military Works 
Service. 

Office of the Accountant-General, 
Railv7ays. 

Office of the Examiner of Ac- 
counts, North-Western Railway. 

Office of the Examiner of Ac- 
counts, Eastern Bengal Railway. 

Office of the Examiner of Ac- 
counts, Oudh and Rohilkband 
Railway- 

Office of the Examiner of Accounts, 
Lower Ganges Bridge Project. 

Office of the Government Examiner 
of Railway Accounts, Madras. 

Office of the Government 
Examiner of Railway Accounts, 
Bombay. 

Office of the Government Examiner 
of Railway Accounts, Calcutta. 

Office of the Government Examiner 
of Railway Accounts, Bobil- 
kband and Kumaon Railway 
Company. 

Office of the Government Examiner 
of Railway Accounts, Bengal 
and North-Western Railway. 


* Accountant General and Commis- 
sioner of Paper Currency, Bombay. 

Acoountant-General, Bengal. 

"^Aocountant-General, United Pro- 
vinces. 

* Accountant-General and Commis- 
sioner of Paper Currency, Punjab, 
Lahore. 

* Accountant-General and Commis- 
sioner of Paper Currency, Burma, 
Rangoon. 

* Accountant General, Post Office 
and Telegraphs. Calcutta. 

* Comptroller, India Treasuries, Cal- 

cutta. 

^ Controller, Central Provinces, 
Nagpur. 

Examiner of Accounts. Military- 
Works Service, Simla. 

Comptroller, India Treasuries. 

*Examin 0 r of Accounts, North- 
Western Railway. 

* Examiner of Accounts, Eastern 

Bengal Railway. 

* Examiner of Aooounts, Oudh and 

Rohilkband Railway. 

* Examiner of Accounts, Lower 
Ganges Bridge Project. 

* Government Examiner, Railway 

Accounts, Madras. 

* Government Examiner, Railway 

Accounts, Bombay. 

^ Government Examiner Railway 
Accounts, Calcutta. 

* Government Examiner Railway 
Aooounts, Rohilkband and 
Kamaon Railway Company. 

* Government Examiner, Railway 
Accounts, Bengal and North- 
Western Railway. 


•Except where the bead ot the Office is bimpell oonoecoed. in which oaoe ibe 
Comptroller General, Calcutta, ta the appointed Offioet. 
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Part I. — Gazetted Officers. 


Office of the Governmeot ^Esatsioer 
of Hailway Acoounte, Aasam 
Beogal Hailway. 

Office of the Goveromenb Exami- 
ner of Hailway Aoocunta, Burma 
Hallways. 


* Government Examiner, Railway 
Accounts, Aeaam-Bengal Hallway. 

* Government Examiner, Railway 
Acoounta, Burma Hailwaye. 


Part II. — Nort'Gazetied Officers. 


Einanoe Department. 


Office of the Comptroller and Audi- 
tor General. 

Head Ocmmiae ioner 
of Paper Currency. 

,, MintOffioer.Caloutta- 

,, Aaaay Master, Col- 

cutLa. 

Mint Master, Bom- 
bay. 

Aeaav Master, Bom- 
bay. 

,, AooDUDtant-General 

atid Commissioner 
of Pap? r Currency, 
Madras. 

Accountant - General 
and Commiseioner 
of Paper Currency, 
Bombay. 

,, Accountant- General. 

Bengal. 

,, Accountant • General, 

United Provinces. 

,, Accountant General 

and Commiesioncr * 
of Paper Currency, 
Punjab. j 

,. Accountant-General 

and Commissioner 
of Paper Currency, 
Burma. 

,, Accountant - General 

of Post Office 
and Telegtepbs. 


Registrar, Einanoe Department, 

0 »louttft 
dimla * 

Comptroller and Auditor General, 
Calcutta. 

Aeeistanh Comptroller General in 
charge. Paper Currency, Calcutta. 
Mint Master, Calcutta. 

Assay Master, Calcutta. 

Mint Master, Bombay. 

Assay Master, Bombay. 

'Accountant-General and Commis- 
i sioner ol Paper Currency. Madras. 


Accountant-General and Commis- 
sionerof Paper Currency, Bombay, 


Aocountant-General, Bengal. 

AooouDtant'General, United Provin- 
ces. 

Aocountant-General and Commis- 
sioner of Paper Currency, Punjab. 


Accountant-General and Commis- 
sioner of Paper Gurrenoy, Burma. 


Accountant General, Post Office and 
Telegraphs. 


^ ELxoepi ^beie the bead ol the Offioe is bimeell ooDcetned, sd ^hioh oaae the 
AooUDtaot General Railways 10 the appoioted Officer* 
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Part II, — Non,’ 


Offiod of the Comptroller, India 

Treasuries. 

,, Comptroller Central 

Provinces. 

,, fjsaminer of Aooounts, 
Military Works Services. 

Currency Office. Karachi. 

Ourrenoy Office, Cawopore. 

Office of the Accountant-General. 

Railways. 

Kzaminerof Aooounbs. 

N W. Railway. 

Ksaminer of Accounts, 
Kastern Bengal 

Railway. 

,, Bzaminerof Aooounts, 

Oudh and Rohil- 
kband Railway. 

Bsaminer of Accounts 
Dower Ganges 

Bridge Project, 

Government Bsami- 
ner of Railway 
Accounts, Madras. 

Government Exami- 
ner of Railway 
Accounts, Bombay. 

Government Exami- 
ner of Railway 
Aooounts, Calcutta. 

,, Government Exami- 

ner of Railway 
Accounts, Robil- 
kband and Kumaon 
Railway Company. 

,, Government Exami- 

ner of Railway 
Accounts. Bengal 
and N. W. Railway. 

Government Exami- 
ner of Railway 

Accounts, Assam 
Bengal Railway. 

Government Exami- 
ner of Railway 
Accounts. Burma I 
Railways. ' 

[See Gazette of India, 


Officers. 


Comptroller. India Treasuries, Cal- 
cutta. 

Comptroller of India Treasuries, 
Central Provinces. 

Examiner of Aooounts, Military 
Works Services, Simla. 

Deputy Commissioner of Paper Cur- 
renoy, Karachi. 

Assistant Accountant General in 
charge, Paper Currency, Cawnpore. 

Accountant General, Railways. 

Examiner of Aooounts, North 
Western Railway. 

Examiner of Aooounts, Eastern Ben- 
gal Railway. 

Examiner of Aooounts, Oudh and 
Robilkbaod Railway. 

Examioer of Accounts, Dower 
Ganges Bridge Project. 

Government Examiner of Railway 
Accounts, Madras. 

Government Examiner of Railway 
Accounts, Bombay. 

Government Examiner of Railway 
Accounts, Calcutta. 

Government Examiner of Railway 
Accounts, Rohilkhand and 
Kumaon Railway Company- 

Government Examiner of Railway 
Aooounts, Bengal and North 
Western Railway. 

Government Examiner of Railway 
Accounts, Assam Bengal Railway. 


Government Examiner of Railway 
Accounts, Burma Railways, 


1911, P6. I, p. 126.] 
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Persons employed in the Dapartmenb of Pevenue and Agrioulbure of 
the Government of India and in the Department nnder the Administra* 
tive Control of the Department of Revenue and Agrionlture. 


Port I. — Gazetted Ojfficers. 


1. Department of Revenue 

Comptroller. India 

Treasuries. 

and Agriculture, Government of 
India, including the Office of the 
Inspector- General of Forests to the 
Government of India. 

Calcutta. 

1 


2. Forest Research institute 
and College, Debra Dun. 

• 1 


3. Survey of India Depart- 
ment. 

t • 



4. Imperial Meteorological De* 
partment, Simla. 

5. Office of the Director, 
Colaba and Alibag ObBervatoriee, 
Dombay, and of the Director, Sodai* 
kanal and Madras Ooservatories. 

6. Imperial Agricultural De* 
partment including the Offices of 
the Inspector-General of Agri- 
culture in India, Pusa and the 
Imperial Cotton Specialist, Poona. 

7. Agricultural Research Ins- 
titute and College, Pusa. 

8. Office of the Inspector- 
General. Civil Veterinary Depart- 
ment, Simla. 

9. Imperial Bacteriological 
Laboratory, Muktesar. 

10. Government Cattle Farm, 
Hissar. 

11. Civil Veterinary Depart- 
ment, Sind, Baluchistan and Raj- 
putana. 

12. Office of the Veterinary 
Officer investigating Camel Dis- 
eases, Lahore. 

13. Botanical Survey of India, 
including Reporter on Boonomic 
Products and the Indian Museum, 
Industrial Section. 
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Part 11. — Non.‘Gazetted Officers. 


1. Deparfemenb of Revenue 
and Agrioultiure, Governtoenfc of 
India, inaluding the office of 
the Inspeotor- General of Forests. 


Registrar, Department of Revenue 
and Agrioulture, Government of 
India, Calootta ^ 

Simla 


2. 

Offioe 

of the President, 

Forest 

Research Institute and 

OoUege. 


3. 

Office 

of Imperial Sylvi- 

oulturist. 


4. 

1 1 

,, Forest Bota- 



nist. 

5. 

It 

,, Economist. 

6. 

1 1 

,, Zoologist. 

7. 

\ % 

Ghemiat. 

8. 

Survey 

of India Department, 


(Trigonometrioal Surveys). 

9 Survey of India Department, 
(Nort)iero Oirole). 

10. Survey of India Department, 
(Southern Oirole). 

H. Survey of India Department, 
(Dastern Oirole.) 

12. Surveyof India Department, 
(Office of Superintendent, Map 
Pubtioabion) . 

13. Survey of India Department, 

(Photo Dibho Offioe.) 

14. Survey of India Department. 
(Engraving and Drawing offioes ) 

15. Survey of India Department, 

(Map Record and Issue offioe). 

16. Surveyof India Department, 
(Mathematical Instrument offioe). 

17. Survey of IndiaDeparbment 

(Simla Drawing offioe). 

18. Survey of India Department 
(Survey or General’s offioe). 


President, Forest Research Institute 
and College, Debra Dun. 

Imperial SylviouUurisb, Debra Dun. 

,, Forest Botanist 

,, Economist ., 

,, Zoologist 

Chemist ,» 

Superintendent, Trigonometrioal Sur* 
veys, Debra Dun. 

Superintendent, Northern Oirole, Sur* 
veyof IndiaDepartmenb, Mussoorie. 

Suporintendenb. Southern Oirole Sur- 
vey of India Department, Banga- 
lore. 

Superintendent, Eastern Circle. 


Survey of India Department. 
Shillong. 


I- 


Superintendent, Map Publioation, 
Survey of India Department, 
Oaloubta. 


iffioer in charge, Mathomatioal 
Instrument offioe, Survey of India 
Department, Calcutta, 
iffioer in charge, Simla Drawing 
offioe, Simla. 

;,egi8krar, Surveyor General’s offioe, 
Oaloubta. 


FOOT NOTE Eatriea Noe. 8 to 16 in Part H ol tba above list inolade tba lollow- 
iDg oldhsed ol tetabliehnieQts 

oomputorBi draltdmoii & 
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Part II, — Nori’ Gazetted Officers, 


19. Mebeorologioal office, Simla. 

20. Mebeorologioai office, Madras. 

21. Meteorological office, Bombay. 

22. Meteorological office, Cal- 
cutta. 

23. Meteorological office, Allaha- 
bad. 

24. Office of the Director Colaba 
and Alibag Observatories. 

25. Office of the Director, 

Eiodaikanal and Madras Obser- 
vatories- I 

26. Meteorological Department 
(whole time observers other than 
those employed in Nos. 19 to 25 
above). 

27. Office of the Inspector- j 
General of Agriculture in Indis. 

28. Office of the Imperial 
Cotton Specialist. Poona. 

29. Agricultural Research In> 
stitute and College. Pusa. 

30. Office of the Inspector- 

General, Civil Veterinary Depart- 
ment. 

31. Imperial Bacteriological 
Laboratory, Muktesar. 

32. Government Cattle Parm, 
Hissar. 

33. Civil Veterinary Depart- 
ment, Sind, Baluchistan and 
Hajputana. 

34. Office of the Veterinary 

Offioerinveatigating Came! Diseases. 

35- Botanical Survey of India, 
including assistants for systematic 
work, the Reporter on Doonomio 
Products, and the Indian Museum, 
Industrial Section. 

36. Office of the Board of 

Scientiho Advice. 


Director General of Observatories, 
Simla. 

Meteorologist, Madras. 

,, Bombay. 

,, Calcutta. 

,, Allahabad. 

Director, Colaba and Alibag Obser- 
vatories. Bombay (Colaba). 

Director, Kodaikanal and Madras 
Observatories, Kodaikanal. 

Director General of Observatories, 
Simla. 


Inspector-General of Agriculture in 
India, Pusa, Bengal. 

Imperial Cotton Specialist, Poona. 

Director, Agricultural Research In- 
etibute and College, Pusa, Bengal. 

Personal Assistant to the Inspector- 
General, Civil Veterinary Depart- 
ment, Simla. 

Imperial Bacteriologist, Muktesar, 
District Natni Tal, United Pro- 
vinces. 

Superintendent, Government Cattle 
Farm, Hissar. 

Superintendent. Civil Veterinary 
Department, Sind, Baluchistan 
and Rajputana, Karachi, Sind. 

Veterinary Officer investigating 
Camel Diseases, Lahore. 

Director, Botanical Survey of India, 
i Sibpur. Howrah. 


Secretary, Board of Scientific Advice, 
Royal Botanic Gardens, Sibpur, 
Howrah. 


[See Gazette of India, 1911, Pt. 1, p. 217,] 
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THB IiAW OF BXSOnXION OF DEORBES 


[AFF.- 


Persona employed under the orders of the Military Secretary to 

His EiXaellenoy the Viceroy. 

Part I. — Gazetted Officers. 


Military Secretary and Aidea^de- 
Gamp to the Viceroy. 

Sargeon to the Viceroy 

Comptroller. Viceroy ’a Household . . . 

Personal Assistant to the Military 
Secretary to the Viceroy. 

Assistant Surgeon to the Viceroy ... 

Superintendent. Viceregal £^ 8 - 
tatesi Simla Sub-division. 

Oommandant and Adjutant, Vice* 
roy’s Body-Guard. 


Deputy Oontroller, Military Aooounba, 
8 bb (Lucknow) Division. 

^Comptroller, India Treasuries. 

Acoountaob- General, Public Works, 
Bengal. 

Deouby Comptroller, 7tb (Meerut) 
Division. 


Part II. — Non- Gazetted Officers. 


Superintendent, Viceregal Ba« 
tates, Calcutta Sub-division. 

Superintendent, Viceregal Gar- 
dens, Simla. 

Foreman Bngineer. Viceregal 
Estates. Simla. 

Office of the Military Secretary to 
the Viceroy. 

Office of tbe Superintendent, 
Viceregal Estates, Calcutta. 

Director of Music and Establish- 
ment of Hie Excellency tbe 
Viceroy’s Band. 


Deputy Accountant-General, Publio 
Works. Bengal. 

Military Secretary to the Viceroy. 

Superintendent, Viceregal Estates, 
Simla. 

Personal Assistant to tbe Military 
Secretary to tbe Viceroy. 
Superintendent, Viceregal Estates, 
Calcutta. 

Military Secretary to tbo Viceroy. 


[See Gazette of India, 1911, Pt. Ii P. 361.] 


Persons employed in the Finance Department (Military 
and in the offices subordinate to the Government of India in that Ueparo- 

ment. 


Part /. — Gazetted Officers. 


Finance Department, (Military 
Finance). 

Office of the Military Accountant 
General. 

Office of tbe Controller of Military 
Aooounte. Northern Circle. 


iptrollor. India Treasuries. Oal- 

^aly OontrcIIer of Miliary Ao- 
5 unt 8 . 8 bh (Lucknow) Division. 

luoknow. A« 

uby Controller of Military Ac- 

Dunts. 2nd (Rawalpindi) Divi- 
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Part 1. — Gazetted Oficers. 


Offioe of bbe Dapuby Gontrollar of 
Military Aoooants, 1st (Peshawar) 
Division. 

i Offioe of the Divisional Disbar- 
sing Officer, Iso (Peshawar) Divi* 
sion. 

Offioe of the Dapuby Controller of 
Military Aooounts, 2od (Rawal- 
pindi) Division. 

Offioe of the Divisional Disbursing 
Officer, 2nd(HawalpiDdi) Divisioo. 

Offioe of the Deputy Controller of 
Military Aooounts, 3rd (Ijahore) 
Division. 

Offioe of the Divisiooal Disbursing 
Officer, 3rd (Lahore) Division. 

Offioe of the Controller of Military 
Aooounts, Western Circle. 

Offioe of the Deputy Controller of 
Military Aooounts, 4';b (Quetta) 
Division. 

^ Offioe of the Divisional Disbursing 
Offioer, 4i>b (Quetta) Division. 

Office of the Deputy Controller of 
Military Aooounts, 5th (Mhow) 
Division. 

Offioe of the Divisional Disbursing 
Offioer, 5bb (Mhow) Division. 

Offioe of the Deputy Controller of 
Military Aooounts, 6th (Poona) 
Division. 

Offioe of the Divisional Disbursing | 
Offioer, 6bh (Poona) Division. 

Offioe of tbo Controller of Military 
Ao:jountg, Eastern Girole. ' 


Deputy Controller of Military Ao> 
counts, 1st (Peshawar) Division, 
Peshawar. 

) 


Deputy Controller of Military 
Aooounts, 2ad (Rawalpindi) 
Division, Rawalpindi. 


[ Deputy Controller of Military Ao- 
oounbs. 3rd (Lahore) Division, 
Lahore. 

Deputy Controller of Military Ao- 
oounts, 6th (Poona) Division. 
Poona. 

( Deputy Controller of Military Ao- 
oounta. 4bb (Quetta) Division. 
Quetta. 


Deputy Controller of Military 
Aoooants. 56h (Mhow) Division 
Mhow. ’ 


Dapuby Controller of Military Ao- 
oounts, 6th (Poona) Divisioo 
Poona. ’ 


Deputy Controller of Military Ao- 

oounbs. 8bh (Lucknow) Division. 
Luokoow. 


Office of the Deputy Controller of 
Military Accounts, 7trh Meerut) 
Division. 

Offije of the Divisional Disbursing 
Offioer, 7th Meorut) Division. 


D oputy Controller of Military Ao- 

r oounts, 8th (Meerut) Division 
1 Meerut, ’ 


75 
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Part 1. — Gazetted Officers. 


Office of fabe Depuby Oonferoller of 
Military Aooounts.Sth (Luoknow) 
Division. 

Office of the Divisional Diabarsing 
Officer, 8tb (Lucknow) Diviaic^n. 

Office of the Deputy Controller of 
Military Acoounts. 9bh (Seound* 
erabad > Division. 

Office of the Divisional Disbur- 
sing Officer, 9tb (Secunderabad) 
Division. 


Deputy Controller of Military Ac- 
^ counts, 8tb (Duoknow) Division, 
Lucknow. 

\ 

I Deputy Controller of Military Ao- 
^ counts. 9tb (Secunderabad) Divi- 
1 sion, Bolarum. 


Office of the Deputy Controller of | 
Military Accounts in Indepen- 
dent charge. Burma Division. 

Office of the Divisional Disbursing 
officer, Burma Division. 

Office of the Controller of Mili- 
tary Supply Accounts. 

Oflioe of the Chief Accountant,} 
Bombay Dockyard. I 

Office of the Accountant, Kiddor- 
pore Dockyard. ' 


iDsaminer of Military Accounts, 
f Burma Division, Maymyo. 


Controller of Military Supply Ac- 
counts, Calcutta. 

Controller of Marine Accounts, 
Oaloutfea. 


part II. — Non- Gazetted Officers. 


Finance Department (Military 
Finance) . 

Office of the Military Aocountant- 
Oenerai. 

Office of the Controller of Mili- 
tary Aooountf*, Northern Circle. 

Office of the Deputy Controller of 
Military Accounts, Isb (Pesha- 
war) Divisiou, 

Office of the Deputy Controller ot 
Military Accounts, 2ud (Rawal- 
i.indi- Division. 

Office of the Deputy Controller of 
Military Accounts, 3rd (Lahore) 
Division. 

Office of the Divisional Disbursing 
Officer, latCPeHbawar) Division. 

Office of the Divisional Disbur- 
Bing Officer, 2nd (Rawalpindi) 

Div'-ai'cn. 


Registrar, Finance Department 

(Military Finance), Simla. 

Military Aooountant-Oeneral, Simla. 

Controller of Military Aocounbe, 
Northern Circle, Rawalpindi, 

Deputy Controller of Military 

Accounts, Ist (Peshawar) Division, 
Peshawar. 

Deputy Controller of Military 

Accounts, 2od (Rawalpindi) Divi- 
sion, Rawalpindi. 

Deputy Controller of Military 

Accounts. 3rd (Lahore) Division. 
Lahore. 

Divisional Disbursing Officer, let 
(Peshawar) Division, Peshawar. 

Divisional Disbursing Officer. 2nd 
(Rawalpindi) Division, Rawal- 
rinf’i. 
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Part 11. — NoU’Qazepted Officers 


Office of the Diviaiooftl Diebureing Oiviaiooal Disbursing Officer, 3rd 
Officer. 3rd (Lahore^ Division. (Dahore) Division, Dahore. 

Office of the Oooferoller of Military Controller of Military Accounts. 

AooountB, WaBtern Oirole. Western Circle Poona, 

Office of the Deputy Controller of Deputy Control!^ of Mihta^ 

Military Accounts. 4th (Quetta) Accounts, 4bh (Quetta) Division, 

Division. _ Quetta, . Tv.T 5 i 5 f«,.w 

Office of the Deputy Controller of Deputy Controller of ^ilit^ary 

Military Aooountg. 5oh (Mhow) <\ooount8. 5th (Mhow) Division. 

Division. Mhow. 

Office of the Deputy Controller of Deputy Controller of Military 

Military Accounts, 6fch (Poona) Accounts, 66h iPoona) Division. 

Offioo of the Divisional Dieburaing Divisional Disbursing Officer, 4tt 
Officer. 4tb (Quetta) Division. (Quetta) I^vision. Q^^ta. 

Office oi the Divisional Disbursing Divisional Disbursiny Officer, 5tfc 
Officer, 5th (Mhow) Division, (Mbow) Division. Mh^ 

Office of tbe Divisional Disbursing Divisional Disbursing Officer. 6tt 


4th 


5th 


6tb 


Officer, 6th (Poona) Division. 

Office of the Controller of Military 
Accounts, Eastern Circle. 

Office of the Deputy Controller of 
Military Accounts, Vth (Meerut) 
Division, 

Office of tbe Deputy Controller of 
Military Aouounbs.Sth (Lucknow) 
Division, 

Office of the Divisional Disbursing 
Officer, 7tb (Meerut) Division. 

Offioo of the Divisional Disbursing 
Officer. 8lh Lucknow) Division. 

Office of tbe Deputy Controller of 
Military Accounts in Indopan* 
dont Obarge, 9th (Secunderabad* 
Division. 

Office of the Divisional Disbursiug 
Officer, 9th > Secunderabad) Divi- 


(Poona) Division, Poona. 

Controller of Military Accounts, 
Eastern Circle, Lucknow. 

Deputy Oontrollf^r of Military 
Accounts, 7th (Meerut) Division, 
Meerut. 

Denuty Controller of Military 
Accounts, 8th (Lucknow) Divi- 
sion, Lucknow. 

Divisional Disbursing Officer, 7th 
(Meerut) Division, Meerut 

Divisional Disbursing Officer, 8tb, 
(Lucknow j Division, Larknow. 


Deputy Controller of Military 
Accounts in Independent Charge, 


9bb * Secunderabad) 
Bolarunc . 


Divieiop, 


StOD. I ■' 

Office of the Deputy Controller of l Deputy 


Controller of Military 


Military Aco iunts in Independent 
t Charge, Burma Division. 

Office of the Divisional Disbursing 
Officer, Barfoa Divieioo. 

Office of the Controller of Military 
Suoply Accounts. 

Office of tbe Chief Accountant, 
Bombay Dockyard. 

Office of the Accountant, Kidder 
pore Dockyard. 


Accounts in Indepondent Charge, 
Burma Division, Mayroyo. 
Divisional Disbursing Officer, Burma 
Division. Maymyo. 

Controller of Military Supply 
Accounts. Calcutta. 

Chief Accountant, Bombay Dockyard, 
Bombay. 

Accountant, Kidderpore Dockyard, 
Calcutta. 


[See Gazette of India. 1911, Pt. T, n. 461.] 
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Capp. - 


Persons employed in the Offiaes of the Aoeoantanb-Greneral, Hihar and 
Orissa and the Comptroller, Assam. 


Part I. — Gazetted Officers. 


Office of the Aooountanfi-General, 
Sibar and Orissa. 

Offioe of the Comptroller, Assam... 


* Aooountanb-General, Bihar and 
Orissa, Hanobi. 

* Comptroller, Assam, Shillong. 


Part 11 . — Non-Gazetted Officers. 


Offioe of the Acoountant-General, 
Bihar and Orissa. 

Offioe of the Comptroller, Assam ... 


AoRountant-General, Bihar 
Orissa, Banohi. 

Comptroller, Assam, Shillong. 


[See Gazette of India, 1913, Pt. T, p. 647 J 


and 


* Except where the head of the o£Boe is himself ooDoerned, io which oaee (her 
Comptroller- General, Delhi, is the appointed Officer. 
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PAQB 

Attachment— oontA. 

of moveable property 934, 338 

of agrioaltoral pcoduoe ... 336 

of debt 936, 384 


ot a ebare in the oapital of a oorpora- 
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936 
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387 

innoocuu 

a a a 

393 

Benami tcaosaatione and seotion 47 

a a a 

438 
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330 
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438 
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